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164 
407 
127 


33 
229 
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STATUTES  CITED,   7  Q.B. 


fir 


j>.^  i 


a«.  ('..di.  54, •.».....,....'    NH 

.  CR  Lc.di,.  fti y....    •na 

Ihmininn  SMulti. 

!M  VIo.  cli.  ft.i.  40....: ."     3M8 

,  43  Vic.  di   «. 
N4fl  Vic.  di.  45 

H.  H.  C.  di.  l:.'0,  •  46 


•  •   •  •  •  • 


/ 


ii:t 
11 

SINN 
H.  C.  di.'  Ifll 211 


2(lft, 


41» 


R  8.  ('.  di.  1114 
R.  H.  V.  di.  174. 
58  Vic.  di.;»7,i.n.. 211 

Qtu-htu  .StaMrik. 

32  Vic.  di.  32,11.  1' \il 

40  Vic.  di.  22,  ■.  11 330 


Quthre  StaMtBi 


40  Vir.  di.  30 ;..     \(A 

41  VU-.  di.  lH,t.tll). 104 

44-45  Vic.  di.  50 801 

48  Vic.  rji.  28,  ••.  11 104 

SOATc.  di,  14...-. ^..     104 

51  Vic.  oil.  30,  ■.  101 1^4 

51-52  Vic.  dt.  20,  f.  «• 3H1 

K.  K  U.  5IMI,  AUH 303 

R.H.  g.  ItNVl..   ..; 330-:UH 

RH.  g.  2044. .:..».... • 2t»», 

R  HI  (j. Jrt)5ft. .^V-3»0 

Rag.  5(t4«.. HV-152 

RM.6.6H61 171 

It.  H.  g.uns 281 

R8.  g.OUO......... 2W 


ARTICLES  OF 

Civil  Code  of  Imi'it  C\inada.    [  Paob. 

Art.  183 .;...,.     223 

286 ^    m 

.  mi.:. ;.    4ki 

8WJ. 481 

40O ■ 240 

603. J 251 

ooar :;. Mi 

1053 ♦'3 

1007 40-54 

1156... 305 

1210........ '...227-34!J 

1211... JMO 

1284........ :mo 

12:»5... 65 

1200  ..- 228 

1538 ^ '. 191 

1600 53 

1624  ..' 77 

1690 66 

1709 328 

1710 328 

1738 323 

1896-. 441 

22<j6 ^....     171 

2293 ^ 281 

Code  of  Oimil  Procedure,  P.Q. 

14 466 

19 466 

60 U6 

61.. 96 

•  63 228 

•     W> 236 

106 : 286 


CODES  tJITED. 

Cudeof  Civtl  Procedure,  P.Q.    [Pio* 

Artl85.'. 471 

Jili 287 

?49 -24? 

,  477 * 2H3 

633 ; 297 

Ufl7 V...  180-190 

„1022 ...'. ,.     346 

1033 108 

1052 .849-367 

IKS:::.-.:::;;;:::;;-r?^ 

•  1170 462 

1352....'. 120 

Municipal  Code,  P.Q. 

1 -....     106 

2 106 

16...... ^.. 381 

246 :..,..     106 

513...' 00 

614 ..'      09 

616 99 

635 « 808-386 

601 .^ 281 

712 '800 

740 108 

74a  ••••  ••••  •••'•  ■•••  •••••     107 

041.  .>....' 868-384 

f  '       Code  NapoUoh. 
^,,,1310 227 

Mvp9p^9  **Rt.*  •  •  •'♦  !!•••.••••     86o 
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OASES  IlKPORTED  IN  VOLS.  I-VII,  Q.B. 

^\\m\  iikva  HUH  uAMiio  ruimta.   -      ,  "*  - 

[g.  H.  ttX^n  to  Monlr««l  Uw  ftoportt,  QuMn'a  Dmch  ScIIm.] 

Accident  i'm.  („  of  N.  a:  A  Young.  7  q/b.  4«7 :  r^s^nmi  ky  8ap«m, 
Court.  20  Cn^aCR.  2(ia  .  •  ^ 

Allen  A  Mer,.h.nt.  Marine  fne.  Co.,  3  (^B.  203  ;*.mrnMHl  by  Huprw.; 
•(,ourt.l6C»n.j!».r.R.  488.  "F^we 

B»n^u.  d'Ep.rgn«  A  Banque  JBC|a«a-(:«^,  2  aR  64.  ra»M«i  h. 
I'rivy  Council.  11  Leg.  N*w..  66.        ^'      ^  '  '•'^'^  "^ 

*'*""h  71^''*"''  "  *^"-  ***  ■•  ■^""•^  ''y  8"pnin.«  Cburt.  1ft  C*o.  S-CL 


Benning  4  The  Atl«tlc  A  Northweet  R.  Ca.  0  Q.B.  386  ;  conflro.*!  by 

8uprBine(oort.20Ciin.  g.C.R  177.  ' 

BJ«ok  A  WHlker.  1  Q.H.  214  ;  .fflrined  by  SupremeXourt 

Jloyo.  A  Ph«,nlx  Mutual  L|f.  In.ur.„ce  Cp..2  g.B.  823;  .fflrmwl  bj 

^     Hpprifme  Corrt,  14  (an.  aCR.  723.  V- 

/-Brady^A  Stewart;  2  Q  B  272  ;  a/flroH.!  by  Supreme  Court.  15  Can.  aCR 

^  ''""'^ourt^TS;rac^^7r•"''^"^^  .«lra.edby8«pr,>e 

Canadl^  Paclflc  B.  Co.  A  Bobln,o„,  6  Q.B.  118 ;  reveraed  by  Supreme 

'     TX      «       'n*  ^""-  S-^R-28«-.it  of  Supreme  Courtafflnned 
by.?rivy  Gotiocn.  12  Leg.  Newa,  290.  V 

Clt^deMoi^aI«nd^Eccl<alaatlq,e.duS«minalwde8t8ulpIoe,4Q.    ' 
Sm  •  ,'•""*"•  '*y  Supreme  Court.  12  Leg.  New..  178 ;  18  Can.  aCR 
•  3W .  leave  toappeal  to  Privy  Connii!  rafbMKi,  12  Lm.  News, 281. 

Vou  VII,  Q.R  J 
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mompagnie  de  Navigation  de  T^ngrteuil  &  Cit^  de  Montreal,  3  Q.B.  172 ; 
reversed  by  Supreme  Court,  15  Can.  8.C.  R.  566. 

Connecticut  Pire  Insurance  Co.  &  Kavanagh,  7  Q.B.  323  ;  confirmed  by 
Privy  Council,  16  Leg.  News,  308.  ' 

Corporation  de  la  paroisfie  de  Sfe.  Anne  dn  Bout  de  I'Tsle  &  Rebum,  1 

Q.B.  200  ;  coiiarmed  by  Supreme  Conrt,  IS  Can.  S.C.R  92. 
Cprpdration  (\}i  Comi6  de  Verchtires  &  Corporation  du  Village  de  Vaieniies, 
f  Q  B.  363  ;  conflrmdd  by  Supreme  Court,  19  Can.  S.C.R.  365. 
^qi:g*|catidn  du  Conjj4  d'Ottawa  &  La  Compagnie  du  Chemin  de  Fer  de 
.  ..-Montreal,  ()tt(fwft  &  eccidental,  1  Q.B.  46 ;  affirmed  by  Supreme 
:,.-w  Court,  14  Can.' 8.C.B.  193. 

Cross  &  Windsor  Hotel  Co.,  2  Q.B.  8 ;  affirmed  by  Supreme  Court,  12  Can. 
S.C.R624. 

Danaereau&Letourneux,lQ.B.357;  affirmed  by  Supreme  Court,  12  Can. 
'  8.C  R.  307.  / 

Daveluy  &  Soci6t6  Canadienne  Fiian^aise,  7  U.B.  417 ;  reversed  by 
Supreme  Court,  15  Lefe.  News,  ItKJ.  ' 

Dominion  Abattoir  Co.  &  Hedge,  1  Q.B.  376 ;  aiB'^ed  by  Supreme  Court, 
9  Leg.  News,  410  ;  14  Can.  S.C.R.  736.  f 

•    Dorion  <&' Dorion,  1  Q.B.  483;  affiruf,ed  in  part  by  SupremV  Court,  13 
Can.aC.R.  193.  *    , 

Dun  &  Cosselle,  5  Q.B.  42  ;  affirmed  bv  Supreme  Court,  18  Can.  S.C.R 
222.  ' 

Exchange  Bank  of  Canada  &  La  Banque  dii  Peuple,  3  Q.B.  232 ;  affirnled 
by  Supreme  Court,  10  Leg.  News,  362. 

JExchange  Bank  of  Canada  &  Fletcher,  7  Q.B.  11  j  judgment  confirmed  by 
-Supreme  Court,  19  Can.  S.C.R.  278. 

■    Fairbtfks  &  Barlow,  2  Q.B.  332 ;  affirmed  by-Sujpreme  Court,  14  Can.S.C. 
■  ''41.217.  ! 

'  Fai^ell  &  Walbridge,  6  Q.B.  77;  affirmed  bjj  Supreme  Court,  18  Can.' 
S.C.R.1. 

Harwell  &  Ontario  Car  &  Foundry  Ca,  6  Q.B.  91 ;  affirmed  by  Supreme 
Court,  18  Can.  S.C.R.  L 

iGlilmour  &  Paradis,  3  Q.B.  449 ;  affirmed  by  Pri  iry  Cpancil,  12  Leg.  News, 
322. 

Grejkt  Korthwestern  Telegraph  Co.  &  Montre&l  :l|'elegraph  Co.,  6  Q.B.  257 ; 
'    '  confirmed  by  Supreme  Court,  20  Can.-  S.C. 

Gri^goire  &  Gr^goire,  2  Q.B.  228 ;  affirmed  by  Supreme  Court,  13  Can.  S.C. 
R.  319. 

Hagar  &  Seath,  6  Q.B.  394 ;  appeal  to  Supreme 
8.C.R  716.^ 

Hannan  &  Ross,  6  Q.B.  222  ;  confirmed  by  Supreme  Court,  19  Can..8.C.R. 
227. 


Court  quashed,  18  Can. 


'Hathaway  .V  Chaplin.  7  Q.B, 


fifmed  b) 


■flnpreme  finnrt^  15  Taegs^ 


News,  197. 
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Heffernan  &  Walsh.  2  Q.B.  482  ;  appeal  to  Supreme  Court  quauhed.  14 
Can.S.C.R.  738. 

Kerr  &  Davia,  5  Q.B;  156 ;  reformed  by  Sujpreme  Court,  17  Can.  aCR.  236. 

Leger  4  Foamier,  3  Q.B.  124 ;  affirmed  by  Supreme  Court,  14  Can.  &C.R. 
ol4. 

Ix)rd  &  Daviwn,  1  Q.B.  445  ;  affirmed  by  Supreme  Court,  13  Can.  8.C.R. 
166. 

Low  &  Gemley,  5  Q.B.  186  ;  confirmed  by  Supreme  Court,  18  Can.  S.C.R. 
686. 

Macfarlane  A  The  Corporation  of  the  Pariah  of  St  Claire,  2  Q.B.  160  • 
affirmed  by  Supreme  Court,  14  Can.  SCR.  7.S8.  /  ' 

gmt  Printing  Co.  &  Laflamme,4  Q.B.  84;  reformed  by  Supreme  CouA  12 
^^  ,,  Leg.  NewB,  33.  f    ' 

McB^an  &  Blachford,  6  Q.B.  273  ;  confd.  by  Supreme  Court.  20  Ckn  S.C 
/    B.  269.  •  • 

McLachlan  &  Accident  Insurance  Ca  of  NTa.,  6  Q.B,  30  •  appeal  to 
Supreme  Court  quashed,  18  Can.  S.C.R  627.  ' 

McMillan  &  Hedge.  1  Q.B.  376  ;  affirmed  by  Supreme  Court,  14  Can  S  C 
R.  736.  , 

Mitclipll  &  Mitchell,  4  Q.B.  191  ;  affirmed  by  .Su?reme  Court,  12  Le» 
News,  180  ;  16  Can.  aCR.  722.       *V>,:C^^  , 

MolsoB  &  Lambe.  2  Q.R  381 ;  affirmecf  by.  Supreme  Court,  15  Can.ac. 
B.  263. 

Montreal  Street  Railway  Cte.  &  Ritchie,  5  Q.B.  77  ;  affirmed  by  Sutnume 
Court,  13  Leg.  News,  34  ;  16  Can.  aaR*j622.  . , 

Moodie  &  Jones,  6  Q.B.  354 ;  confirmed  by  Supfeme  Court,  19  Can.  aCR 
266. 

Morris  A  Connecticut  &  Passumpsic  RLvers  R. R. Co., 2  Q,B.303;  affirmed 
by  Supreme  Court,  14  Can.  S.C.R.  318.  *  \ 

Nordheimer  &  Alexander,  6  Q.B.  402:  confirmed  by  Supreme  Court  19 
Can.  aC  R  248.  /       h    ««  vouri,  i» 

North  British  *  Mercantile  Insurance  Co.  &  Lambe,  1  Q.B.  122  •  affirmed 
by  Priry  Council,  10  Leg.  News,  258.  ' 

North  Shore  R  Go.  &  McWilHe,5  Q.B.  122;  confirmed  by  Supreme  Court, 
.  '7  Can.  aC.  Ri  51L 

Ontario  i%flk^  Chaplin,  5  Q.R  407;  confirmed  by  Supreme  Court,  20 
Cao.  B.C.R.  162. 

Owe^  4  Bedell,  7  Q.R  395 ;  confirmed  by  Supreme  Court,  19  Cali.  aCR 

137*  :..^-:.- ....■__:     __■-._..,  1 — _^  ?.„.tj — .!^..- v_  ,_v..,;. .. -^  .  ^  ... 

Pauz6  A  Bengal,  6  Q.R  461 ;  affirmed  by  Privy  Council,  12  Leg.  Newa 

Pigeon  A  Conr  dn  Recorder.  6  ftB.  60;  affirmod  hy  finr'nmt  Court,  IT 
Can.  aC.R  495. 
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BaphMl  A.  McXfarluie,  6  Q.B,  278 ;  leveraed  by  Sopreme  Court,  18  Cut. 

ac.R.  \t 

Retr.  A  Ezcbabge  Bank  of  Canada,  1  Q.B.  802 ;  reTeraed  by  Privy  Coon-  \ 

cil,9lig.]liMM,lS0. 
BobinBon  A  CmamUim  placiflc  Railway  Ca,  2  Q.B.  26 ;  reversed  by 

Bnprelbe  Goart,14  Can.  &C.R.  105. 

Rosa  A  Holjknd,  2  Q.B.  316  ;  reversed  by  Uupreme  Court,  19  Can-  &C.R. , 
566. 

Schwersenfaki  &  Vineberg,  7  Q.B.  137  ;  confirmed  by  Supreme  Court,  19 
Ca|&-  &C.1L  243.  < 

Bkelton  f  £vsni>,  3  Q.B.  325  ;  affirmed  by  Supreme  Court,  12  Leg.  News, 
2«) ;  16  Can.  8.C  R.  6Jp. 

Stephe/s  &€hau886,  3  Q.B.^70 ;  affirmed  by  Supreme  Court,  15  Caii.  S. 
R379.  / 

Stephens  &  Gillespie,  8  Q.B.  167 ;  affirmed  by  Supreme  Court,  14  Can.  8. 
C.R.  709.  /    I 

St/Louis  ft  Sen^cal,  6  Q.B.  832;  confirmed  by  Supreme  Court,  18  Can. 
8.CR.587.  . 

hibandeaa  &  Benning,  6  Q.B.  425  ;  confirmed  by  Supreme  Court,  20 
Can.  S.C.R.  110. 

/  Wadsworth  &  McCord,  2  Q.B.  113 ;  reversed*  by  Supreme  Court,  12  Can 
S.C.R.  466 ;  jt  of  Supreme  Court  affirmed  by  Privy  Council,  12  Leg. 
/  News,  314. 

Wheeler  &  Black,  2  Q.B.  139  ;  affirmed  by  Supreme  Court,  14  Can.  S.C.R. 
242.  . 

Wilson  &  Lacoete.  6  Q.B.  316  ;  confd.  by  Supreme  Court,  20  Can.  &CR. 
218. 

Wylle  &  City  of  Montreal,  1  Q.B.  367  ;  reversed  by  Supreme  Court,  12 
Can.  8.aR.  384. 


Erratum,    On  page  368,  read  7  aa  for  6  &a 
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:EPOIfrS  OF  BIASES 

UBCIDSD     IN     THE 

COURT   OF   6UEBN'S    BENCH    IN    APPEAL, 

MONTREAL. 


January  24,  1891. 

Coram,  Do^iow,  C.  J.,  Baby,  Bossfi,  Pohkrty,  JJ., 
Tait,  J.  a</Aoc.     ^ 

WILLIAM  H,  JEFFRIiY, 

I  {Plamtif  in  Court  below), 

Appellant; 


.»%.- . 


AND 


THE  CANADA  SHIPPING  CO. 

(DeftmeUtnts  in  Court  below), 

Respondents, 

Carrier^Btil  0/ lading— Place  of  destimUion  of  goods  beyond 
'\  carrier's  route. 

]H»LD^Where  the  pl»c»if  dMtination  of  godds  ia  beyond  the  carriert 
Jbtato,  and  he  reoeirea  the  goods  under  abiU  of  lading  to  the  terminus'  I 

S  "!"!?'  '^^'II^-  **>«"'  '»feJy  »o  th*t  point,  to  which  alone  he 
»W  fid  thefreigfi^  flie  fact  that  at  the  request  of  the  shipper  he 
ODdeHook  to  deliyer  the  goods  to  another  carrier  to  complete  the 
traoflponation,  does  not  make  the  first  wrier  responsibk  for  the 
deUyery  of  the  goods  at  the  place  of  desUnation. 

Appeal  from  a  judgment  of  the  Superior  Court,  Mon-"^ 
,tre«l(MALHi0T,  J.K  January  26, 1889,  in  the  foUpwinir 
terms:—-  r      © 


^ 


4 


t»-»^i 


»'-#%?/' 


>V  '■  "''^ 


1891. 

Jeffrey 

Canada  8hi|k- 
'     pint  Co. 


.-■S 


g 


it 


i'«H 


"1sr-^ 


2  MONTREAL  liAW    REP«»BT».  \  ' 

.  .     "  A    .  ■    .     . 

"LaCouretc 

"  Vu  que  le  connaissement,  signfe  par  la  dfifenderesBe  & 

Montreal,  le  8  octobfe  1886,  pour  le  transport  de  Pamianto  > 

U)^>e8to8)  mentionne  en  la  declaration  en  oette  cause,  est 

u  reflet  qui  suit,  savoir :  'Shipped,  in  good  order  and 

"  condition  by  W.   H.  Jeffrey,   in  and  upon  the  screw 

'  steamship  ZaAre  iVc/%o» ;  whereof,  etc.,  and  bound  for 

'  Liverpool,  etc.,  one  hundred  and  twelve  bags  asbestos, 

'  being  marked  and  numbered  as  in  the  margin,  and  are 

•  to  be  delivered  irom  the  ship's  deck  (where  the  ship- 

'  owner's  responsibility  shall  cease)  in  like  good  order 

'  and  well  conditioned,  «tc.,  at  the  port  of  Liverpool,  etc., 

'  unto  order  to  Genoa,  or  to  the  assigns  ;  freight  and  pri- 

* '  mage  payable  by  shipper  at  the  rate  of  fifteen,  shillings 

,  •  sterling  per  gross  ton  to^  Liverpool,  freight  Liverpool  to 

'  Genoa,,  payable  by  consignee.' 

"  Consid^rant  que  par  c8  connaissement  la  dfefenderesse 
a  coutracte  en  vers  le  dit  demandeur  I'obligation  de  livret 
la  dite  amiante  en  bon  ordre  emportfe  de  Liverpool  k  ordre, 
c'est-a-dilre  au  demandeur  porteur  du  connaissement,  ou 
a  toute  autre  personne  porteur  du  dit  connaissement  du- 
ment  endoss6  par  le  demandeur ;  que  le  fret  n'a  6t6  fix6 
que  jusqu'au  port  de  Liverpool  6t  a  kXk  pay6  par  le  de- 
mandeur a  la  date  du  connai8sem*ent  jnsqu'4  Liverpool 
seiOien^nt ;  '    . 

"""  Consid6rant  que  les  mots  qi.i  se  trouveirt  dans  le  dit 
connaissement  et  qui  indiquent  que  l{a  destination  defini- 
tive de  la  dite  amiante  6tait  le  port  de  Gines  en  Italie,  et 
que  le  fret  de  Liverpool  &  Genes  serait  pay6  par  le  consi- 
gnataire,  ne  sauraient  6trp  interpr^tte  comme  constituant 
une  obligation  de  la  part  de  1&  dfefeiideresse  dont  la  ligne 
de  vapeur  n'allait  pas  plus  loin  que  Liverpool  et  qui  n'»- 
vait  pas  de  concordance  avec  des  lignes  de  transport 
allant  a  Genes  de  transporter  la  dite  amiante  jiisqn'JL 
Genes,  interpretation  qui  ue  serait  justififee  ni  par  les 
termes  du  comiaissement  ni  par  les  circonstances  de  I'af- 
faire,et  que  ces  mots  peuvent  tout  au  plus  comporter  un 
jnandat  gratuit,  par  lequel  la  dfefenderesse  se  serait  char-. 


'/^I^'f^^' 


Y—oouRT  oif  queen's  bench.  /a 

861^  allant  d  Ginee,  pour  6tre  livrfie  U  m  demaiyieur, 
eteor  du  connaissement  ou  4  ses  ayants  cauf e,  oJl  un 
msignataire  que  lui  indiquerait  le  demandeur/ou  ses 
ayants  cause  porteurs  du  connaissement ;  / 

"Confia^rant  qu'aussitot  ou  peu  de  temps  a^rds  avoir 
re9uledit  connaissement  de  la  dfifenderesse/e  deman- 
deur  I'a  endoss^  en  fayeur  ^e  la  banque  dit/  The  Bank 
of  British  North  America  laqueUe  s'est  irovM  substit^6e 
dans  tous  les  droits  du  demandeur,  en  vettu  de  ce  con- 
naissement, et  que  lors  de  Tarriv^e  de>  dite  amiante 
dans  le  port  de  Liverpool  c'6tait  la  dite/anque  qui  6tait 
porteur  et  en  possession  du  dit  connaiss^ient,  et  qui  avait 
seulement  le  droit  d'en  recevoir  livrj^sbn  en  6change  du 
dit  connam^ment.  et  de  donner  des/ordres  ou  directions 
A  Ja  d6fenderesse  relativement  d  laiite  amiante  ; 

"Oonsidfirant  que  c'est  la  dite  Banque  elle-mfeme  qui  " 
en  r6ponse  aux  reeherches  faites  par  I'agent  de  la  dite 
dfefenderesse  d  Liverpool  pour  savoir  quels  6taient  les 
consignataires  de  la  dite  amiante,  a  inform^  le  dit  agent 
quelle  6tait  porteur  du  connaissement,  et  que  la  dite 
amiante  devait  Hre  enyoy6e  A  Genes,  et  que  les  consigna- 
taires  6taient  MM.  Develle,  Pelli  &  Co. ; 

"Consid6rant  que  la  dite  B'anque  et  ses  employes 
agents  on  ayants  cause  paraissent  s'6tre  inquiStfis  fort  peu 
de  la  dite  amiante  tant  k  Liverpool  qu'a  G^'iies ; 

•f  Considdrant  que  U  demandeur  est  li6  par  les  faits  de 
la  dite  Banque  et  responsable  de  ses  omissions  et  nfigli- 
gences,  et  qu'il  ne  pent  avoir  plus  de  droit  contre  la  dfe- 
fenderesse  que  la  dite  Banque  en  aurait  eu  elle-mdme  si 
elle  eAt  elle-mftme  poursuiyi  la  d6fenderesse  en  vertu  du 
oit  connaissement ;  / 

"Oondd6rant  qu'il  est4tabli  qqe  la  dite  dfifendeiesse 
a  rendu  la  dite  amiante  dans  le  port  de  Liverpool  en  bon 
ordre  et  condition  tel  qu'elle  y  §tait  tenu^vpar  son  contrat 
contenu  dans  le  dit  cbnnaissement  et  k  ceUe  qui  lui  a  6t6 
donn6e  par  la  dite  Banque,  porteur  du  dit  connaissement 
et  qui  6tait  aux  droits  du  dit  demandeur,  elle  a  fait  em- 
barqner  la  dite  ainiante  mjuu  hon  8toameitJiyj>«.iteF 
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appartt'uant  A  uiie  compaguio  solvable,  laqnelle  s'est 
obliguo  pur  uu  couQaissemoni  en  bonne  ut  due  forme  k 
trun8iK)rtur  la  dite  ainiantu  k  Oones  et  A  no  la  livror  qa'en 
echango  du  conuaissumei^t  doniiu  par  la  dfifendereBse  au 
demundoura  Montr6al  lo  8  octobro  1886,  ot  cit6  en  la  de- 
claration, t'n  rette  cftuse,  et  que  la  dite  defenderesse  a 
alnsi  accompli  toutes  les  obligationu  auxqaelles  elle  6tait 
tenue ;  ■.  '      '  \ 

"l)eboate  Taction  du  dit  demaudeur  aveo  dep^ni^,  dki- 
traits,  etc."  '  \ 

Jan.  15,  181)1.] 

/.  N.  GfeenshieliLs,  Q.  C,  ibr  the  appellant : —  ' 

The  respondents  are  common  carriers  operating  a  line 
of  steamers  sailing  from  the  port  of  Montreal  to  foreign  ^ 
ports. 

On  the  8th  of  October,  1885,  the  respondents  issued  a 
certain  bill  of  lading  whereby  they  acknowledged  to 
have  received  from  the  appellablt  one  hundred  and  twelve 
bags  of  ajBbestos  to  be  shipped  in  the  steamship  Lake 
Nepigon. 

The  appellant  contends  that  under  the  terms  of  th^s 
bill  of  lading  ^hey  the  respondents  were  o^iged  l^o  4^-^ 
li'^r  the  goods  at  Genoa — while  the  respondipnts  contend 
that  their  obligations  terminated  on  the  de^very-of  the 
goods  at  Liverpool. 

The  goods  were  lost,  in  bq  far  as  appellant  is,  concerned, 
between  Liverpool  and  Genoa,  they/ having  been  de- 
livered without  the  production  of  the  bill  of  lading, 
which  was  held  by  the  appellant  or  his  assignee,  the 
Bank  of  British  North  America.  \ 

In  the  absence  of  a  spiecial  contract  the  receiVing  car- 
rier's liability  extends  through  the  carriage  and\  delivery 
by  a  connecting  carrier.  ' 

Muschamp  v.  Lancaster  Ry.,  8  M.  &  W.  421. 

Mylton  8f  Midland  Ry.,  28  L.  J.  Exch.  385. 

BHstol  Ry.  4-  Collins,  29  L,  J.  Exch.  4L 

Crouch  V.  London  Ry.,  28  L.  J.  0.  P.  "ZS. 
WiggjTv:  C\?rffig«i/r icy..  2TT7.^^^      181. 
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J^^fTf.  ''•  ^'"'"'"^  ^'A  *«^he  leatliug  ca.o.  and  68.       m. 
tablished  thp  rule  in  Englan)l  that  the  liability  of  one  of  p  J^. 
several  connecting  carriers  who  rec.aved  goods  for  trans-      p^J^*" 
Wation  consigned  to  a  point  beyond  his  own  line  ex- 
tends throughout  the  journey  and  until  there  has  been  a 
complete  delivery  to  the  consignees,  unless  he  has  riftde 
a  special  contract  limiting  his  liability  to  his  own  line. 
The  reasons  urged  in  favor  of  this  rule  are  various  and 
forcible.  It  IS  said  that  the  consignor  cannot  be  supposed* 
to  know  in  the  case  of  a  continuous  line  who  are  the 
owners  of  its  different  portions.     Ho  may  fairly  assume 
either  that  the  first  carrier  owns  the  continuous  line  or 
that  he  intends  to  so  represent,  and  contracts  upon  that 
basis.     It  IS  iifeither  reasonable  nor  just  to  construe  the 
agreement  a«  a  contract  with   separate  companies  and 
^  to  torce  the  consignor  to  seek  his  remedy  against  the  car- 
rier  on  whoso  li^ne  the  loss  occurred.  ' 

5.  CVo.M  for  the  respondents : '  - 

Respondents  contend  that  their  bilKof  lading  was  only 
from  Montreal  to  Liverpool,  and  the  document  states  so 
m,unmistakable  terms  on  its  face,  and  in  place  of  through 
freight  from  Montreal  to  Genoa  being  stipulated,  as  would 
be  the  case  on  a  through  bill  of  lading,  the  freight  is  given 
from  Montreal  to  Liverpool  only,  and  was  paid  by  appel-  , 
lanMnd  the  freight  from  Liverpool  to  Genoa,  should  the 

■S^iTcWa*'""'  ""  P  ^^^"  ^^^-"^  ™  *«^« 
^spondents  could  not  have^laimed,  themselves,  to 
sead  he  stuff  on  to  Genoa,  for  fppellant  or  his  assigns 
might,  on  Its  arrival  at  Liverpool,  have  taken  the  stuff 
or  have  changed  its  destination  to  some  other  port,  and 
respondents  could  have  had  nothing  to  say  toihe  con- 

_  If  there^was  toy  obligation  oi  respondents  beyond 

^dehvery  of  the  stuff  at  Liverpool,  it  was  merely  to  L  to 

^eTorwarding  of  the  stuff  from  Lfverpool.  addressed  to 

whoever  might  be  indicated  by  appellaht  or  his  assigns 


this  iudioatiuu  WHS  given  to  them  by  the  Bank,  the' hoi- 
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liw.       dors  of  tho  bill  of  lading,  on  receipt  of  which  Roberts  at 

j*«*y      once  cawsed  the  stuff  to  be  shipped  oji  the  steamer  "P«r- 

Caiuuis  Ship,  giaii,"  of  the  Leyland  Line,  and  did  s6j  with  extreme  care 

in  ri'gard  to  the  bill  of  lading  which  he  procured  from 

the  L«'yland  Lino,  taking  every  proper  precaution  as  to 

the  stuff.    Thi'  only  trouble  was  that  the  Leyland  Line, 

which  is  a  first  class  line  of  steamers  in  every  respect, 

made  a  mistake  through  their  agent  at  Genoa  and  gave 

the  wrong  delivery  there. 

•  As  to  respondents'  bill  of  lading  being  a  local  one  from 

Montreal  to  Liverpool  onlyi  respondents  would  refer  to 

Hutchinson  on  Carriers,  §760,  page  689  :  "  As,  for  instance, 

"  in  the  case  of  successive  lines  of  carriers,  over  all  of 

*'  which  the  goods  must  pass  in  order  to  reach  destina- 

I,  "tioni  it  would  not  be  enonigh  to  show  that  the  goods 

"  had  never  reached  such  destination  and  must  therefore 

'  "  have  been  lost  or  stolen  somewhere  upon  the  route,  but 

A    '"the  carrier  by  whose  negligence,  etc.,  the  loss  has  oc 
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"curred  must  be  sought  out  and  the  responsibility  must 


J 


be  fixed  upon  him  for  proof." 

Sy  Zim  v.  S..R  RyCo.,  42  Q.  B.  539. 

jciif  V.  JW.  i?//  Co..  L.  E,  lOQ.  B.  1. 

Hutchinson  on  Carriers,  page  115,  §  145'152. 

"  But  where  the  place  of  destination  is  not  upon  the 
"carrier's. route,  and  he  receives  the  goods  under  a  con- 
"  tract  to  send  or  forward  them  by  his  own  route  to  the 
"  point  most  convenient  to  their  -destination  reached  by 
"  him,  and  there  to  deliver  them  to  an  agent  or  to  another 
"  carrier  to  complete  the  transportation,  he  cannot  be 
'•  made  liable  for  the  goods  beyond  the  terminus  of  his  own 
"line,  and  if  he  safely  delivers  to  such  agent  or  carrier, 
"  he  will  hav'e  complied  with  his  contract  and  will  be 
"  discharged  from  all  further  liability." 

Jan.  24,  1891.] 

Tait,  J.,  (for  the  Court)  :— 

The  appellant  claims  the  value  of  a  quantity  of  asbes- 
tos which  he  alleges  respondents  contracted  to  convey 
from  Montreal  to  Genoa  in  Italy,  and  to  deliver  there  to 
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hiH  order  but  which  they  lail«d  to  do.  tho  goodn  haviuir        >*!. 
been  d,,livered  there  to  the  wrong  person  without  the      J*^' 
production  of. the  bill  of  hiding.     The   Sup«,rior  Court' •^^-r'*. '?'"'- 
di8ra,88ed  Ihe  appellaufn  action.     Tho   fact«  are  «irople      I^? 
enough.    The  respondmits  own  a  lino  of  Htoamers  called 
the  'Beaver  Line"  running  between  Montreal  and  Liver- 
pool and  app^'llant  shipped  on  the  "  Lake  Nepigon,"  one 
of  the  steamers  of  the  line.  112  bags  of  asbestos,  value 
admitted  to  be  $8 10.  under  a  bill  of  lading  dated  8th  0<!t. 
1886,   which  leaving  out   immaterial  portions  reads  as         * 
tollows :  — 

"Shipped  in  good  order  and  condition  by  Mr  JetlVey 
"in  and  upon  the  «cr.^w   steamship  called   the   'Lake 
^  Nepigpn.'  bound  for  Liverpool,  one  hundred  and  twelve 
"  bags   asbestos,    to  be   delivered    from  the  ship's   deck 
where  the  ship  owner's  res|>onsibility  shall  cease)  in 
the  like  good  order  and  well  conditioned  at  the  port  of 
^  Liverpool    *    •   ♦    unto  order  Genoa,  or  to  its  assigns, 
..  ^'f'«^^  an4  primage  payable  by  shipper  at  the  rate  of 
^  fifteen   shillings  sterling   per  gross   ton  to   Liverpool, 
^  freight  Liverpool  to  Genoa  payable  by  consignee-the 
^  goods  to  be  received  by  the  consignee  immediately  the 
^  vessel  IS  ready  to  discharge,  or  otherwise  they  will  be 
^  landed  and  stored  at  the  sole  expense  and  risk  of  the 

consignee,  m  the  warehouse  prmided  for  that  purpose, 
or  m  the  public  store,  as  the  i^ol  lector  of  the  port  of 
•  Liverpool  shall  direct,  etc."       "^ 

On  the  margin  of  the  bill  is  the  receipt  for  the  freight 
to  Liverpool.  The  appellant  says  (I),  that  this  document 
w  by  Its  terms  a  through  bill  to  Genoa  ;  and  (2)  if  not 
the  respondents  treated  it  as  such  and  assumed  obliga- 
tions which  render  them  responsible  fo  the  same  extent 
as  It  It  had  been  a  through  bill. 

The  Court  is  of  opinion  that  this  was  not  intended  for 

a  through  bill  to  Genoa,  the  vessel  was  bound  for  Liver- 
pool the  freight  to  Liverpool  was  prepaid  and  was  se-  - 
parate  and  distinct  from  the  freight  from  Liverpool  to  ~     -^ 

(*enoa,  which  was  to  be  paid  by  the  consignee  there     It 
^ot  proved  that  respondents  had  vessels  running  from         '     '^ 
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Livflrpool  to  (lonoa.  or  any  rtinninfi^  arrange* men tii  with 
or  control  over  any  other  line  trading  between  these 
ports,  or  that  they  would  derive  any  benefit  whatever  by 
aHflaming  the  additional  rt'ttponHibility. 

Ab  is  quite  UHual  with  these  kind  of  documents  this  one 
js  not  clearly  expresstKl.  It  ia  stated  that  delivery  is  to 
be  made  at  the  port  of  Liverpool  (the  word  Liverpool 
being  in  writing)  where  the  ship's  responsibility  nhall 
cease,  and  provision  is  made  for  warehousing  the  goods 
there  if  not  called  for;  while  at  the  same  time  in  the 
space  left  for  inserting  the  name  of  the  consignee  are 
written'  in  the  words  "  unto  order  Genoa  or  its  assigns.^ 
The  gooils  were  as  the  bill  of  lading  read  to  bo  delivered 
at  the  port  of  Livert)ool  unto  order  Genoa  orbits  assigns. 
.We  have  to  give  a  reasonable  interpretation  and  meaning 
to  the  document,  and  make  it  consistent  with  itself  and 
with  the  indention  of  thi%  parties.  I  think  the  proper 
interpretation  to  be  given  to  the  contract  is  that  the  res- 
pondents would  carry  the  goods  to  Liverpool,  subject  to 
order  for  Genoi.  There  is  po  doubt  the  ultimate  desti-' 
.nation  of  the  goods,  a»  rejBpoudenl;!  had  reason  to  know, 
was  Genoa,  and  loolpng  at  the  bill  and  at  the  facts 
proved  we  think  it  is  quite  evident  that  what  the  res- 
pondents undertook  to  do  was  to  convey  the  goods  to 
Liverpool,  and  to  forward  them  from  there  by  other  car- 
riers to  Genoa,  and  that  with  respect  to  the  forwarding 
of  ihe^ods  the  re^ondents  merely  acted  as  the  agents 
ofHhe  shipper.f  A«  carriers  the  respondents'  responsibi- 
lity ceased  at  Liverpool — and  whatever  iarther  responsi- 
bility^they  incurred  was  as  agents  of  the  shippers  to  for- 
ward tha  goods..', 

I  think  ihe^apj^llant's  letter  to  the  respondents  of  date 
17th,Nov.,  1885,  is  fairly  open  to  the  interpretation  that 
he  must  have  understood  the  transaction  in  this  wa^. 
Referritg  to  the  delay  in  for^Yarding  the  goods  firom 
Liverpool,  he  .says  :  "  Can  you  give  me  an  explanation  of 
•Uhis  detention,  and  how  caused,  from  the  agents  of  your 
"line  not  forwarding  these  lots  of  goods  by  the  Genoa 
**  S.S.  as  agreed  on.     My  bills  are  being  protested  in  con- 
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"  n«qaenc«  of  this  irregujarity.  and  cauiiin»^  mn  a  ^otA 
"deal  of  trouble, and  «x|)flini».  aa  w«li  an  daniag.^.    Can        -j-' 
"  you  give  ra«'  th«  addrean  (»f  the  afrenti  of  the  Oenoa  line  of  •^•"r'* /?•"»• 
*•  S.S.  Uvtrp,H}ir  T  -^     'J2L7 

Previoua  to  thi«  th^  Bank  of  B  N.  A.  at  Lon4on.  then 
holders  of  the  bill  of  lading,  had  written  to  th«i  reB|»dn- 
denU'  agenU  at  Liverpool :  "  I  ahull  b»<  glad  to  knoiy  if 
"you  have  iustfu.itions  to  forward  the  sMtoraent  to 
"Genoa."  ^  .  / 

It  ia  plain. that  th«  partioH  interested,  the  ahipper  an^ 
the  traiiBfenn-B  of  th..  hill,  all  understood  that  as  reH|i«t/t« 
the  voyage  from  Liverpool  to  Genoa  the  respondents  wf»re 
mere  forwarding  agents. 

The  Uke  Nepigon  arrived  at  Liverpool  on  the  -gist 
(^lober,  and  there  se<uns  to  have  \mm  some  perhaps  un- 
necessary d.'lay  at  that  place.*  Mr.  Thorn,  the  company's 
freight  agent,  had  written  to  the  company's  agent  at 
Liverpool  on  the  9lh  Oct.,  1886  :— 

"  Upon  the  Nepigofi  there  goes  out  a  shipment  of  112 
"  bags  asbestos,,  and  the  B.  L.  reads  that  it  is  to  be  Jor- 
'  warded  to  Gciioa.     We  have  a  letter  from  Mr  Thorpe 
'•  agent  for  Mr./W.  H.  Jeffrey,  stating  that  the  shipment 
"jiAomW  befonofirded  to  Deva/te,  Pelli  Sf  Co.,  Torino,  Italy 
,  "  Until  we  heai-  further  from  Mr.  Jeffrey  you  hid'  better 
"  hold  the  shipment  and  I  will  adviw^  you  the  correct 
""  destination.     I  believe  there  are  some  of  the  bags  (20) 
"  not  marked,  will  you  please  have  them  marked  theBame 
"  as  the  others."  , 

The  respondent's  agent  at  Liverpool  held  the  goods 
there  till  the  80th  October  when  he  received  the  letter 
from  the  Bank  of  B.  N.  A.,  already  alluded  %o  which 
was  to  this  effect  :— 

"With /reference  to  the  enclosed  bill  of  lading  for  a 
"shipmeiit  of  112  bags  asbestos  per  "Lake  Nepigon,"  I 
"  shall  Y  glad  to  know  if  you  have  instructions  to  for- 
"ward/the  shipments  to  Genoa?  The  consignees  aw, 
Mes8i«.  Devalle,  Pelli  &  Co.,  of  Torino,  and  according 
to  the  wording  of  I  he  bill  of  lading,  the  freight  from 
"  Liverpool  to  Genoa  should  bo  paid  by  them."  ' 
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'       »*  Ah  ilF.'wIy  il«t«Hj,llin  B»«|i   WiM  th«  hoMor  of  th«  bill 

)     •'•"t"      of  UdiuK.  it  hii^iii^' Wii  tran«ri>rri<l  to  th«'m  by  Apptfl- 

***^ci'''  Iant.at  Muiitr«>al  to  cov»»r  h  Urallt  druwii  aK»inMt  it  by  ii|>- 

tM,j.      iHdUnt  u|N)ii  I)«tv»U«,  Pelli  Ik  Co.    Tho  rwipoii<lt>nta  gfter 

rDcMiviug^thiB  l«tl«r  from  (h«f  Itaiik  forwariltHl  th«  goods 

toO««o«by  •t.»am«T  •*  IVrKian"  of  tho^'.mylind  Liiw" 

which  wan  a  rognlar  and  Hint  >  la«|tlij^|l»<^i^Mtarii«Hl  to 

the  Bank  tho  liuav«r  Lino  bill  (>I'^<1%L  KK^If^h  had  btiwu 

endoMd  in  the  l«tter  juat  ref(^rf«l|g|  Of  <<inrae  a  n«w 

bill  of  lading  wan  tak.m  frodjflh.j^lll'j'land  Line."  which 

waa  dat.^d  Jlrd  Nov.  IHfiri.^llPjpjich  tl^Rt  company  under- , 

t«><>k  to  convoy  the  ifoodx  to  Uunoa  lUid  to  delivur  them 

to  Mt'Hura.  Devallc,  IVIli  &;  Co.  or  aiwigna,  but  in  onb-r  to 
protect  the  Bank  ia.  holder  of  the  HrHt  bill  of  lading  and 
enable  it  to  aecure  acccptanoe  of  (he  dralt  drawn  against 
it  before  the  delivery  of  the  ji^oods  the  following  expreitB 
,oondition  wa«  inserted  in  the  margin  :  "  Uelivdr  only  in 
"exchange  for  B.  Ldg.  iHsued  by  Beaver  Line,  Montreal |^||l 
••  to  Liverpool."  The  new  bill  of  ladii^  waa  sent  to  the  ^^| 
consignees  Messrs.  Devalle,  Pelli  &  Co.,  but  of  course  it 
did  not  give  them  the  control  of  the  goods,  but  would 
enable  them  to  get'  the  Beaver  Bill  upon  accepting  the 
draft.  It  appears  by  the  correspondence  tbat  the  Bank 
forwarded  this  bill  and  the  drafl  to  their  agents  at  Genoa, 
but  the  Leyland  Line  by  some  mistake  of  their  clerk  de< 
livered  the  goods  to  the  wrong  person  without  requiring 
the  production  of  this  bill.  The  draft  neyer  bavipg  been 
accepted  and  the  .goods  lost  to  appellant  he  has  had  to 
refund  thrtlLB^kk  and  now  claims  against  the  respondents. 
The  Co(|^^j^j^ver  of  Qoinf on  ,/jl|iit  he  has  no  action 
^aiusflnHHHpfy  meriP'Indertook  to  forward  tha^ 
goods  ^fflnTiverpbol,  and  they  did  so  in  a  proper  man- 
ner and  with  proper  precautions.  It  is  no  fault  of 
theirs  if  the  goods  were  wrongly  delivered,  for  such 
delivery  was  against  their  positive  and  written  inatroo* 
tions  —  which,  required  the  production  of  the  Beaver  . 
Line  bill.  -  4^ 

.    We  think  the  judgment  which  dismissed  appellant's- 
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Selkirk  Cro»H  fcwr  r»«spou^MntM,  ^ 


(J.  K.)     . 
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a>ratnDomsiN,  C  J  .  TitHMiKit,  Habv,  Church,  Jofwti 

—  *  —  ,^  -  ' — Jk- 


^     THE  EXCHANGK  HANK  OF  CANADA. 

^fenttant  in  Caur/  Itelow), 

a" 

JAMES  FLWrOHER, 

(PImUiffin  CtHtrt  be/tm), 
^      ■         Rehpdmdekt. 

Bank— Advance  made  upon  aecuritp  of  shuren  of  another  Bank 
— Ohiigaliifn  to  return  shares  oh  repayment  of  advance. 

H«ui:-(DowoN,  G  J.,  and  CuimoH,  J  .  dim)  When  in  order  loevMfetlw 
l»w  peohibititig  the  MoepUnve  by  ons  B«nk  of  tli«  stock  of  another 
Bank  aa  security  for  a  loan  (4«  Vict,  dk.  45,  ».  2),  an  aiivance  waa 
made  by  a  Bank  and  stock  of  another  Sank  was  tranafemd  as  ae* 
carity  to  the  caahier  of  the  lendlOK  Biiafc,  and  the  transaction  was 
•  dniy  noted  in  tho  books  of  th«  Bank,  th«i  the  owner.of  ttie  shares  so 
tranafDrred  was  entitled  to  reclaiiu  thoiu  from  the  Bank,  orto  tfet 
th«ir  value,  when  the  debt  was  |iaid  for  iUio  security  of  whlih  the 

.    shares,  were  transferrrud  aa  aforRsaid.    'Bte  prohibition  of  the  law 

-    applies  t«>  the  Bank  antl  not  to  the  borroww. 

Appkal  from  a  judgment  of  the  Superior  Court,' Mon- 
treal (J  ktt£,  J),  June  80, 1887,  in  thojbllowing  terms  :— 

"LaCour,  etc..-..  S 

"  Attendn  que  le  demandeur,  propriitaire  en  vertu  d'un 
transport  k  lui  fait  par  John  Fletcher,  son  pire,  de  cent 
actions  du  fonds  capital  de  la  Banque  des  M^rchands  du 
Canada,  6e  poai^oit  contre  la  Banqne  d^fenderesse  «t 
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****•       Greene,  un  de  ses  directeurs,  r^clamanl  d'eur  solidaire- 
^"fiST""^  ™*"*  la  remise  des  dites  cent  actions,  du  chiffre  de  |100 

»^ ;     ,^~        '     ''*'""''     chacune,  mais  d'ane  valeur  de  #120,  forinant  une  somme 
'  ^v  •;  *o*ale  de  $12,000,  lesquelles  actions  sont  en  la  possession 

des  d6fendeurs,  comme  il  sera  ci-aprds  relat6,  et  demande 
i     '':  X     «ne  condamnation  personnelle  an  chiffre  susdit  contre 

/  les  d^fendenrs,  k  d^fant  de  la  remise  des  dites  actions ; 

.4''  "  Attendu  que  le  demandeur  allegue  an  sontien  de  sa 

reclamation  qu'en  Janvier  1880,  ayant  demands  k  la  Ban- 

^        que  d^fonderesse  de  lui  ouyrir  un  cr6dit  de  120.000,  celle- 

■  ^        ci  y  consentit,  mais  que  pour  assurer  ses  avances  elle 

^^iff^a  <1»  demandeur  parl'entremise  de  son  caissier,  le 

^    ^4  '  transport  cornine  suret6  collaterale,  des  dites  cent  actions 

'  p        ,        >  de  la  Banque  des  Marchands,  avec  entente  que  ses  actions 

■;    V    '    ,       -        ■      i»^^eraient  remises  aussitot  que  le  demandeur^  serait 

if-  •    acqjiitt6  en  eutier  en  vers  lar  d^fenderesse ;  que  comme  ce 

^      t     /  transport    n'6tait    pas   ilutoris6  par  la   loi,  la  d^feude- 

-  ^         iresse  eut  recours  a  un  moyen  d6tourn6  pour  s'en  assu- 

\/r,''  '■:::i^^..-^-r.:  :   T^r  le  b6nefice,   et  le   Ht,   a  cette  fin,  accepter: par  son 

.    ^'         caissier  en  son  nom  personnel;  qtte  plus  tard;en  avril 

1883,  la  d^fenderesse  disposa  frauduleusement  de  ces  ac- 

,.  Hons  en  les  transportant  &  Tautre  defend€|ur  Greene,  qui 

V    les  accepta,  sachant  qu'elles  n*6taient  qU'engagfies^^ 

Banque  defenderesse  et  non  isa  propri6t6,  et  ^  en  dis- 
pose ensuite  pour  ses  propres  affaires,  en  sorte  que  le 
j  demandeur,  qui  a  maintenant  pay6  tout  ce  qu'il  devait Jk 

ii  ^*  defenderesse,  est  fond6  a  se  poqi-voir  contre  elleet  le 

V  dit  Greene ; 

.  "Attendu  que  la  Banque    conteste,    disant   en  sub- 

i:    T"  "      '  ■  .•    8tan<;e:  ^-/^ 

I     ■  "lo-  Que  eel  actions  ne  lui  ont/^  ete  transport^es : 

\^  qu'elles  ne  pouvaient  pas  lui  6tre(  c6d6e8  l6galement  et 

qn'elleneles  a  jamais  eues.  V  ; 

"2o.  Que  les  actions  en  question  6taient  an  nom  dp 

j         ^  John  Fletcher  qui  les  a  transport^es  directement  et  I6ga- 

lement  k  Geo.  V.  Craig,  et  que  le-'demandenr  n'en  a 

j   ^        ^  jamais  et6  propri6taire,  le  pretendn  transport  invoqu£  par 

.    le  demandeur  lui  ayant  6t6  fait  sur  initiales,  en  marge 

i  I  .,  1 ;  du  livi^  de  la  Banque,  et  6tant  par  suite  irr^gulier.  et  de 
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nulle  valeur;  et  que  la  d^fenderesse  n'a  retir6  a«cnn       »w^ 
profit  de  ces  actions  et  n'en  pent  6tre  respbnsable  ;  itMh«nwBMik 

'*  Attenda  que  Greene  d  son  tour  soutient : 

"  lo.  Que  si  Craig,  caissior  de  la  Banque  ddfenderesse 
a  accepts  le  transport  de  ces  actions  pour  la  Banque,  il  tv 
fait  nn  acte  illegal,  qu'il  n'avait  pas  pouvoir  de  faire,  et 
qui  ne  pent,  par  sjaite,  engager  la  responsabilifS  du  dit 
defendeur  Greene^  comme  direutenr  de  la  dite  Banque ; 

*'  Que  d'aillenrei  lui,  Greene,  n'a  jamais  eu  ces  actions ; 
qu'il  est  vrai  qub  le  6  avril  1883,  Craig  pour  le  garantir 
d'un  cautionnement  de  1*72,000  qu'il  avait  soliscrit  pour 
lui,  conjointement  avec  Geo.  W.  Craig,  a  transporte  a  ce 
dernier  et  au  defendeur,  entre  autres  valeurs,  cent  ac- 
tions de  la  dite  Banque  des  Marchands  qui  ont  6t6  trans- 
port6es  le  m6me  jour  k  la  Banque  d'Epargnes,  crtoncier 
de  la  somme  cautionn6e ,  par  le  d6fendeur  et  que  cette 
derniere  Banque  en  a  dispos6  ensuite  elld-mfeme  pour  son 
remboursoipent,  mais  que  le  d6fendeur  ne  savait  pas  alors 
que  ses  actions  fussent  celles  du  demandeur  et  I'ignore 
encore  aujourd'hui,  ces  actions  lors  du  transport  au  de- 
fendeur 6tant  inscrites  au  nom  personnel  de  Craig  dans 
1^  livres  de  la  dite  Banque  des  Majchands,  et  ayant  par 
snite^  et4^:7«lablement  alienees  en  faveur  du  defendeur, 
sans  fraude  de  la  part  deee  dernier ; 

"2o.  Que  d'ailleurs  le  transport  sttrlequelle  deman- 
deur s'appuie  est  nuletde  nulle  valeur  en  droit,  n'fitant^ 
fait  que  sur  initiales  et  non  en  la  forme  r^gUe  par  la  loi ; 

"  Adjugeant  d'abord  sur  la  contestation  de  la  Banque 
defenderesse;  — - 

"Con^d6rant  que  bien  que  lort  du  transport  des  dites 
actions  au  demandeur  la  loi  n'autorisAt  plus  depuio  deux 
mois  seulement,  I'acceptation  de  telles  garanties  par  une 
banque,  telle  cession  jusque-I^  permise  n'6tait  cepeudant 
pas  prohib6e  k  peine  de  nullit6 ;  qu'en  outre  il  appert  en 
preuve  que  le  demandeur  a  6t6  induit  pn  le  caissier  k  lui 
faire  le  transport  demands  en  son  nom  personnel,  mais 
pour  i'avantage  de  la  Banque;  que  le  caractdre  de  ga- 
rantie  collat6raIe  de  ce  transport,  en  faveur  de  la  Banque, 
est  conBtatft  pftrSorit  du  dUssior,  plOoo  '0'  du  demau-^ 
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>**  /    dear  ;qu'il  en  a  ^pris  note  dans  les  mfimestermes  dans 
"""*  jT  ;"''  les  livres  de  la  dite  Banque,  en,  t6te  du  comte  ouvert  an 
demaudenr  ou  mention  a  6t6  faite  que  les  avances  an  de- 
mandeur  6taient  garanties  par  le  transport  de  ces  actions  : 
que  cette  mention  a  6t6  ainsi  entree  aux  livres  par  le  com-* 
mis  k  ce  pr6po86,  sur  production  de  la  dite  piece  "  (>  "  du 
demandeur  et  Bur  I'ordre  regnlier  du   caissier,   que  cc 
mdme  caissier  est  ensuite,  savoir,  ver.^  1882,  devenu  pre- 
sident et  g6rant  de  la  Banque  d6fenderesse,  qu'il  avait 
encore  alors,  en  son  nom  les  actions  h  lui  transport^es 
comme  snsdit,  jt  que  par  suite  la  Banque  elle-mdme  les 
possddait  et  se/trouvait  li6e.j»ar  cette  possession  en  son 
--^m  et  pour  sob  profit  par>||||jiait  president ;  que  la  dite 
lue  a  d'ailleurs  ratiM  'e^fadite  I'acte  de  son  caissier, 
et  r^onnu  a  diverses  re^^rji^  Itre  en  possession  des  dites 
IS  a  litre  de  garaniie;  en  percevant  les  dividendes 
semi-aWuels  pay6s  sur  icelles  et  les  portant  ensuite  an 
credit  4u  demandeur,  dans  ses  propres  livres ;  ^que  le  dit 
president  rte  s'esit  denanti  de  ces  actions  que  phis  tard, 
savoir,  en  avril  1883,  alors  qu'sk  raison  des  actes  susdits 
la  responsabilite  de  la  Banque  defenderesse  se  trouvait 
pleinement  ehgagee  en  vers  le  demandeur  pour  la  restitu- 
tion d'icelles,  et  que  I'iliegalite  initiale  dp  transport  ne 
saurait  affecter  le  fait  de  la  possession  des  dites  actions 
par  la  defenderesse,  sa  connaissance  legale  de  leur  deten- 
tion dans  son  intSret,  sa  ratification  de  I'acte  de  son  cais- 
sier i  regard  d'icelles  et  par  suite  son  obligation  de  les 
restituer  au  demandeur ;  " 

"Gonsiderant  que  le  transport  par  initiales  en  marge 
du  livre  de  la  Banque  des  Marchands  par  John  Fletcher 
au  demandeur  et  par  ce  dernier  a  Geo.  W.  Craig,  qui  les 
a  ensuite  transportees  a  Thomas  Craig,  a  eu  I'effet  de 
mettre  les  dites  actions  en  la  possession  du  caissier  de  la 
defenderesse  comme  susdit  et  est,  par  suite,  parfaitement 
suffisant  pour  les  fins  de  la  demande  ;  ' 

'* Considetant  que  dans  ces  circonstances  le' transport 
des  dites  actions  k  Greene  par  Craig,  president  de  la  Ban- 
que, en  son  nom  et  pour  son  profit  personnel,  lorsqn'il 
les  detenait  et  possedftit  au  nom  et  pour  le  bendfioe  de  la 
-       ?  \      .      '  -  ■     .. 
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dite  Banqne  et  sajettes  k  I'obligation  de  celle-oi.  de  iW  -<- 
rendre  au  demandewr.  constitue  envers  ce  dernier  une"""*!" 
fraude  dont  la  d^fenderesse  est  responsable ;  n.tSl, 

"Oonsidfirant  qu'il  est  admis  en  fait  que  le  demindear 
a  rembours6  ^la  dAfend^resso  tout  ce  quo  celle-ci  lui  avait 
avance  el  que  par  suite  il  est  foud6  a  lui  demander  lares- 
titut^ion  de  ces  dites  actions  ;  ^ 

"  Con8id6rant  qu'il  est  prouve  que  la  balance  do  ces 
actions  est  de  |110  chacune,  ce  qui  forme  une  valeur 
totalede  111,000; 

"Renvoieles  exceptions  et  dfifenses  deladite  Banque 
d^fenderesse  et  la  condamne  k  rendre  et  remettre  au  de- 
mandeur,  par  transport  16galement  fait,  sous  quinze  jours 
duprononc6  du  pr&ent  jugement  les  dites  cent  actions 
de  la  Banque  des  Marchands,  appartenant  au  demandeur 
comme  suedit,  et  k  d^faut  de  ce  faire  dans  ce  d61ai,  con- 
damne la  dfifenderesse  purement  et  simplement  k  payer 
au  demandeur  la  dite  somme  de  #11,000  valeur  des  dites 
actions,  avec  itf!6i-6t  sur  icelle  k  compter  du  8  f6vrier  1884 
date  de  resignation,  et  les  d6penb,  distraits,  etc. 

"Et  adjugpant  maintenant  sur  la  contestation  du  d6- 
fendeur  Greene :  ^^ 

"Oonsid6rant  qu'il  n'est  pas  prouv6  que  le  Ait  Greene 
ait  eu  connaissance  du  ^transport  susmentionn^  par  le  de-  • 
mandeur  a  Craig,  qu'il  ne  paralt  pas  que  Craig  ait  com- 
munique ce  fait  ni  A  Greene  niuux  autres  directeurs  et 
que  bien  qu'il  a  dans  I'^spece,  pu  Her  la  Banque  en  sa 
quality  de  president  et  par  la  connaissance  par  lui  acquise 
et  les  faitsparlui  twcomplis  en  cette,  quality,  il  n'a  pu 
engager  en  mfeme  temps  la  responsabililfe  ^es  directeurs 
a  qui  ces  faits  ont  6t6  caches ;  que  ce  transport  n'6tait  pas 
dailleurs,  dans  les  circonstances,  un  de  ces  actes  que  Ics 
directeurs  sont  16galement  8uppos6s  de  coniiaitre  ;  quede 
plus  le  demandeur  doit,  quant  au  dit  Greene,  s'imputer i 
lui-m6me  I'imprude'mJe  d'avoir  mis  s^s  dit^s  actions  au 
nom  personnel  de  Craig  et  pefai^  ainsi  k  ce  dernier  d'eu 
disposer  poul-  son  propre  int6r6t ;  que  la  cession  des  dites 
actions  par  Craig  a  Greene  a  6te  accept6e  par  ce  dfemier. 
de  bonne  foi,  pour  se  garantir  d'nne  reBponsal4pit6  consi- 
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durable  par  Ini  prise  pour  rondre  on  service  gratuit,  et 
"Eiojian^iunk  ^^^^  appert  que  loin  d'en  avoir  profits  il  y  a  perdu  ;  que 
dans  ces  ciroonstances  Greene  ne  pent  dtre  tenu  respond 
sable  de  la  fraude  de  Craig  et  de  I'imprudence  dn  deman- 
deur ; 

"  Maintieut  la^^emiore  exueption  du  dit  Greene  et  ren* 
voie  et  deboute  Taction  du  demandenr  quant  a  lui  avec 
dep^s,  distrarts,  etc." 

Nov.  19,  20.  25,  1889.]     ^ 

Macmasler,  Q.  C,  Trenliotme,  Q.  C,  and  A.  B.  Mq/or  for 
appellant : — 

Briefly  stated  the  facts  are  these  : 

James  Fletcher  had  an  account  with  the  Exchange 
Bank  and  asked  JTor  further  advances.  The  cashier  of  the 
Bank^  Mr.  Thomas  Craig  asked  him  for  collateral  secu- 
rity iib  secure  the  advances.  *  Fletcher  could  gi^ve  no  col- 
lateral security  except  one  hundred  sliares  of  stock  of  the 
Merchants  Bank  ofCanada.  The  stock  of  a  Bank  cannot 
be  accepted  by  another  bank  as  collateral  security  for  the 
making  of  an  advance.  Craig  explained  this  to  Fletcher, 
and  after  it  was  so  explained  to  Fletcher,  the  latter  trans- 
ferred the  one  hundred  shares  of  stock — not  to  the 'Ex- 
change Bank,  and  not  to  the  cashier  of  the  Bank — but  to 
George  W.  Craig  a  brother  of  the  cashier,  who  at  that  time 
was  the  manager  of  a  Building  Society  in  Montreal,  and 
who  never  had  any  office  in  connection  with  the  Ex- 
change Bank.  George  W.  Craig  held  the  one  hundred 
shares  of  stock  in  his  own  name  and  subject  to  his  own 
control.  Some  time  afterwards  George  W.  Craig  transferred 
the  stock  to  Thomas  Craig.  Later  Thomas  Craig  re-trans- 
ferred the  stock  to  Gkorge  "W.  Craig,  and  George  W.  Craig 
transferred  the  stock  to  the  City  and  District  Savin^^ 
Bank,  to  secure  a  loan  made  by  the  latter  Qank  toThonlas 
Craig.  \  J 

The  Exchange  Bank  never  held  the  Merchants  9ank 
stock,  and  never  received  the  benefit  of  it.  Fletcher,/ with 
the  full  knowledge  of  the  law  prohibiting  the  accej^tance 
by  one  Bank  of  the  stock  of  another  to  secure  an  advance 
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made  by  a  Bank,  allowed  his^stook  to  go  into  the  hands       iwo. 
ot'an  irresponsible  party,  w|ho  parted  with  it  without  his»«*»n|«B««* 
knowledge  and  without  the  knowledge  of  the  Exchange     »>•«««««. 
Baa^.    Fletcher  subsequently  repaid  the  advances  made 
byjbe  Exchange  Bank  to  him,  and  then  demanded  from 
^,>fl[e1^hange  Bank  the  restoration  of  the  one  hundred 
shares  of  stock.    The  Bank  pleaded  that  they  did  not 
hold,  jiever  held,  arid  could  not  hold  the  stock ;  that  they 
were  not  bound  to  account  to  him  for  it;  that  by  law 
*  they  could  not  legally  hold  the  shares  of  stock  of  another 
Bank,  and  that  if  he  knowingly  enterectinto  an  impro.     * 
vident  bargain  against  the  expre>ss  terms  of  the  Banking 
Act,  he  must  look  to  the  persons  with  whom  he  was 
dealing  and  not  to  tl^e  Exchange  Bank. 

The  taking  of  the  stock  of  another  Bank  to  seciire  ^n 
advance  was  not  in /the  usual  course  of  the  business  o^ 
the  Exchange  Bank,'  and  in  fact  was  in  direct  violation 
of  the  spirit  of  the  Banking  laws.  ' 

This  case  is  easily  distinguished  from  thj^t  of  one,  in 
/  which  the  managed  of  the  Bank  acted  in  excess  of  his'       / 
powers,  or  deceived  the  complainant  and  the  Bank  after-       ) 
wards  adopted  his  act,  and  derived  the  benefit  from  his     / 
deceit  or  misconduct.  ^ 

It  does  not  fall  within  the  numerous  class  of  ca^fn 
that  category.    Had  the  Bank  so  acted,  it  would  un- 
doubtedly have  been  liable  and  bound  to  restore  th4    ^ 
stock.  ,  . 

If  Fletcher  had  been  deceived;  if  he  had' transferred  ""^ 

his  stock  to  Craig  the  cashier  without  the  knowledge 
that  it  was  against  the  Banking  Act  so  to  do ;  and  hi^  ' 

Craig,  knowing  that  it  was  in  violation  of  the  law  to 
make  such  transfer,  deceived  the  plaintiff  by  not  dis-  > 

closing  the  illegality  of  the  transaction,  then  the  action  * 

might  lie..   But  the  facts  are  at  variance  with  the  propo-    ;         * 
sition  last  put.  •      *   - 

F.X.  ArduuitbauUt  Q.  C,  and  Lacoste,  Q.  C,  for  the  res- 
pondent :—«>---■ -r;:-- -  ■-^.^-"■■-  -  ■^"-  --—-.-  '*-  • 

L'appelante  n'a  fait  aucuno  preuve  et  s'est  contents  de 
VouVll,lQ.^B.\  2 
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»«o-  868  d£fenee8  pour  reponeser  la  ^emiinde  de  I'intimfe  et  siL 
E«h«^B.nkre8pon8abilit6dan8re8pAce,  prdtendant  qu'elle  n'e8t  pa8\ 
li6e  par  les  acte8  de  son  caissier,  qhi  a  ontrepassfi  ses  pou- 
voirs  et  a  agi  ultra  vires  en  acoeptant  ces  parts  de  la  Ban- 
que  des  MarchandB,  sans  son  autorisation  et  "contraire- 
inent  ^  la  loi,  Va^io  des  banques,  qui  le  defend,  et  en 
disant  aussi  que  ces  parts  ont  et6  transportees  fk  Craig 
personnellement. 

Toute  la  cause,  suivant  nous,  pent  done  se  rfisumer  dans 
les  questions  suivautes  qui  se  souUvent  duns  I'sspdce, 
savoir :  .    , 

lo.  L'intim6  a-t-il  prouv6  les  all6gu68  de  son  action,  et 
la  transaction  par  lui  faite  fevec  la  banque,  par  I'entremise 
de  son  cafssier  et  g6rant,  Craig,  est-elle  legale  et  se  trouve- 
t-elle  k  lier  la  banque  ? 

2o.  En  agissant  conime.il  I'a  fait  avec  James  Fletcher, 
I'intimfi  Craig  at-il  agi  datis  les  limites  do  son  mandate 
ou  ultra  vires  ?  "- 

8o.  Ia  transaction  et  les  parts  de  Tintimfe  dans  la  Ban- 
que deqlMarchands,  transportees  comme  ci-dessus,  ont- . 
elles  profited  I'appelante  qui  s'en  est  sof^ie  pour  payer 
ses  dettes,  et  peut-elle  ainsi  s'enrichir  aux  d^pens  d'autrui  ? 

4o.  L'intim6  6tait-il  proprifetaire  des  parts  en  question, 
pouvait-il  poursuivre  lui-m6me,  cOmme  il  I'a  fait,  et  I'ap- 
pelante a-t-elle  i  nter6t  a  sou  lever  cette  question  ? 

L'objet  principal  d'une  banque,  sa  principale  operation, 
consiste  a  faire,  moyennant  une  rdmnneration  appel6e 
esco^pte,  des  avances  d'argent  a  une  jpersoiine  sur  la  ga- 
rantie  de  son  propre  credit  ou  sur  la  |;ii£rantie  de  certains 
efiets  donnes  en  nantissement. 

Voila  ce  qui  se  passe  tons  les  jours  a  ses  comptoi|».  Et 
I'officier  d'une  banque,  son  gferant  par  exemple,  n'a  pas 
d'autre  miiSsion  que  celle  de  veiller  a  ce  que  chaque  avan^ 
faite  par  la  banque  soit  bien  garantie. 

C'est  ce  qui  est  arriv6  dans  notre  cas.     Le  demandeilr 
intimfis'est  unjour  pr§sent6  aux  comptoirs  de  I'appelante 
pour  ouvrir  un  cr6dit ;  il  s'adresse  an  g6rant,  Craig,  la 
proposition  est  faite,  acceptfee,  mais  a  la  condition  d'une    t 
garantie  de  la  part  de  Tintimfe.    Cette  garantie.  Tintim^ 
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a  donne  anwitfit  en  transffirant  h  la  Banqne  appelante       i««. 
100  capital-actiona  de  la  fianque  des  Marchands.  E«oh««B.Dk 

Rien  d'extraordinaire  dans  cette  transaction ;  oependant 
aprts  plnsienra  ann6e8,6rt  Vient,non  pas  la  banqne,  qu'on 
le^emarqne  bien.  on  vient  discnter  la  comp6tence  dft 
UrAig  d  faire  de  semblables  actes ;  ne  serait-ce  pas  plnlSt 
1  omission  des  mesnros  prises  par  Craig,  qni  constituorait 
de  sa  part  excds  de  pouvoir  ? 

Un'antenr  d'nne  grande  antorit6.  a  po86  la  rdgle  qni 

doit  gonverner  en  ces  cas :  > 

"Ce  qn'il  est  important  do  remarqner,  et  ce  qni  doit 

«tre  perp6tnellement  la  base  des  decisions  lorsqn'il  s'fe- 

Idve  qnelqne  donte  snr  la  I6gitimit6  de  ce  qn'a  fait  nn 

aasocifi  g6rant,  non  senlement  avec  les  tiers,  mais  encore 

entre  les  antres  associfis  et  les  tiers,  c'est  le  point  de 

•  savoir  81  ce  qn'il  a  fait  est  nn  objet  d'administration." 

4  I'ardessns.  Dr.  Com.  n.  1014. 

Or  rien  de  pins  6vident  qne,  pour  nn  g6rant,  c'est  nn 
act^deson  administration  qne  d'exiger,  4  sa  discretion, 
^de  recevoir  des  effets  donn6s  en  nantissement  de  I'ar- 
$ent  qu  il  pr6te  an  nom  de  la  Banqne. 
yEt  c'est  ce  qui  est  arriv6  dans  I'esp^ce 

\ril^  '"''fu'H  **^  *  ^*"^  "  "*'■'"'''  '»^«»  generally  in- 
trusted with  the  notes,  securities  and  other  funds  of  the 

ITIT  ''^'^\;'''  *°  '»»«  ^orld  by  the  bank  as  its 
•general  agent  m  the  negociation.  management,  and  dis- 
posal of  them.  Prima  facie,  therefore,  he  must  be  deemed 
to  have  au^ority  to  transfer  and  indorse  negociable  se- 
curities, held  by  the  bank,  for  its  use  and  in  its  behalf. 
No  sp^ial  authority  for  this  purpose  is  necessary  to  be 
proved^  If  any  bank  choose  to  depart  from  this  general 
course  <tf  business,  it  is  certainly  at  liberty  to  do^but 
in  such  fease.  it  is  incumbent  on  the  bank  to  sh*^  that  it 
has  mterbosed  a  restriction,  and  that  6uch  restriction  is 
known  to  tjose  with  whom  it  is  in  the  habit  of  doing 
bn8mess..»\Bnce.  W/ra  wVes,  618.  ^  '  ^ 

1}  a  md^e  6t6  d6cid6  :  "Qu'un  caissier  de  banque  peiit 
po^reuivrelen  son  nom  pour  le  paiement  d'une  somme 
di^fl  A  wttfl  banqno."    Fmio  &  Thomj^mt,  2  B.  de  L.  $08. 
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Une  autre  08p6i!«  a  fait  rappliratfan  d  via  mdme  rdgle  : 

"Qu'on  loi  et  suivant  lea  asagds  du  <  jmmerce,  I'accep- 
tation  d'un  chdque  ou  d'un  autio  t.fR^t  do  commerce  par 
un  g6rant  do  banque,  avec  la  nondition  d'en  eff«H!tuer 
lo  paieraent  d  une  date  subsfiquonte,  est  J6gale  et  dans 
les  limitesldes  pouvoira  d'un  tel  g6rant."  Banque  du  Peuple 
Sc  Banqm  iVEchange,  M.  L.  R.,  1  8.  0.  281. 

Bien  plus,  chaq|ie  fois  qu'uu  particulior  entre  6n  n6go- 
ciation  avec  Tagent  d'un  fitablisBemont  commercial,  il  y  a 
prC'somption  que  cet  agent  avait  Tantorisation  n^oessaire 
A  cette  fin  :  \. 

"  Les  divers  agents,  connus  souis  les  denominations  que 
"nous  avons  indiqu6es  n.  631  (facteurs.  commis,  servi- 
"  tours),  et  quelque  fois  les  femmes  des  Qommer9ants  ou  le 
"mari  d'une  femme  commer9ante,  sont  pr^sum^s  sous 
••certains  rappojpts  6tre  fond^s  do  lours  pouvoirs.  L'6- 
••  tendue  et  la  ^r^e  en  sont  d6termin6e8,  soit  par  le  genre 
•'d'occupations  habituelles  do  ces  agents,  et  do  ce  qu'ils 
'•  ont  d6jA  fait  sans  opposition  ou  avec  Tapprobation  du 
••  pi^posant,  soit  d'aprds  ce  qu'il  est  d'usage  de  confier  k 
"  ceux  qui  ont  de  semblables  emplois.  Ainsi  le  facteur 
••pr6pos6  en  termes  g6n6raux  k  un  6tablissement  com- 
"  mercial,  est  autorisg  k  faire  tout  ce  que  rend  n^cessaire 
"  la  direction  qui  lui  est  confine ;  et  si  celui  qui  I'emploie 
••  pretend  y  avoir  appos6  certaines  limitations,  il  doit  prou- 
'•  ver^ue  le  tiers  qui  a  trait6  avec  le  facteur,  les  a  con- 
"  nues."  PardessuB,  Dr,  comm.  no.  661.'  , 

Mais,  dira-t-on,  Craig  a  manifestomont  excM6  ses  pou- 
voirs en  acceptant  pour  la  Banque  une  garantie  sur  les 
actions  d'une  autre  banque,  et  la  pr&somption  de  compe- 
tence qui  existe  quant  aux  actos  ordinaires  d'un  agent 
vi8-4-vis  son  principal  no  pent  s'appliquer  dans  respece, 
comme  celle-ci,  d'une  transaction  prohib6e  par  la  loi. 

Mais  lee^  auteurs  et  notre  jurisprndente  sont  d'accQrd 
sur  ce  point  qu'une  telle  transaction  n'est'pas  au-dela  des 
pouvoirs  expres  ou  implicites  d'un  g^rant,  et  qu'une  telle 
transaction  oblige  la  Banque :        >  5^*' 

"■An  agent  has  .authority,  express  or  implied,  to  do  a 
•'particular  act— the^nterin^  into  a  contract,  the  making 
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ordinarily  done  by  priBeipri.  themeefve.,  or  by   the     "^■ 

J«enta  of  priv...  perwn,,  in  .nd  .bom  anilogoM  acta 
molnding  the  commieeion  of  frand.  and  other  tor"  1^ 
the  corporation  will  be  bonnd  U.er,by.-unir't'c"n 
be  .hown  either  that  the  tort  wa.  the  ^r«,n.U«Ur  of 

^  the  agent  or  that  the  other  ,«„,y  had  kVowledg^  .fthe 
comm„a„n  of  the  tort  of  the  exact  anthority^^of  .1.    ^ 
•gent.    Brice,  Ultra  virm,  c.  Ixi,  p  404 
Et  bien  pin.  eipliciie  «.t  1,.  p.«age  enivant : 

Ihongh  «  corporation  tak.  in  pledge  eoonrity  which 
It  .8  prohibited  by  iu  charter  from  holding  (L  lu^ntt 

^  rertB  in  the  corporaUon  as  pledged."   Jones,  On  Pledge, 

••'x^hiiiing^t  "^Y^„^h'T'■^^  '^"'"^ 

.nch  sWe.  .„  default  of  the  repay%ent^f  .L  !„!. 
P^^nean^'  '''  ^  *"^  *  '""•""■  ^*  I-  «'  J-  "S-     " 

Morse,  on  Banking,  p.  xxxviii 
^^Bank  of  Monfr^  y.  Geddes,  8  Leg.  News.  146^ohn.        * 

"Corporations  are  bound  by  the  acts  of  their  agents  in 

Perru^  4"  TA«  W^arrf«,  o//Ae  Bouse  of  Trinity,  l  R.  de  L.,  27. 
May  28,  1890.J    ^  \ 

DoEtoK,  Ch.  J.  (d&,.) :—  ^\^ 

The  frespondent  Fletcher,  who  was  plaintiff  in  the 
Courtjielow,  sued  the  Exchange  Bank  of  Canada.  1 W 
fory  return  to  him  .f  one  hundred  shares  of  M^rrhanU 

Exchange  Bank  as  security  for  a  loan.    This  loan  had 

wrenSf'^^"''P^°"^°*'*>"^  ^'-^^"^""^  ??^"tho 
^VHS^irtitled  to  a  retnrn  of +1,^  »*-v-.i x.       ' ..       " 
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the  Bank  plead«id  that  it  had  never  derived  any  ad- 
EiehMTCHMk  vantage  from  these  shareii ;  thi^t  there  had  never  been  a 
prop«r  transfer  from  John  Fletcher  the  father,  the  ori- 
ginal owner,  to  James  Fletcher  the  son  (the  respondent). 
Greene, 'who  was  sued  jointly  and  severally  with  the 
Bank,  j)loaded  that  he  had  no  knowledge  of  the  transao 
tion  ;  that  he  got  the  shares  from  Qraig  for  valuable  con- 
sideration, not  knowing  anything  of  the  transaction  by 
which  Craig  „o:i>V>n«<l  **»«  Bbares.  By  the  judgment  of 
the  Court  beloWi^he  Exchlinge  Bank  was  condemned  to 
return  the  sh|f#|i  or  to  pay  the  value.  Greene  was  ex- 
onerated, and  tl*i  action  was  dismissed  as  to  him.  The 
iSxchange  Bank  noV  api>eal8  from  the  judgment  which 
coibderaned  it  to  return  the  shares. 

The  facis  are  these.     Ill  1880  Fletcher  wanted  accom- 
n^pdaMon  from  the  Bank    He  went  to  Craig,"  the  cashier, 
wil^'ftskcd  what  security  he  could  give. .  Fletcher  ofi'ered 
to  VKtisfer  one  hundred  shares  of  Merchants  Bank  stock. 
By^ah'  Act  passed  in  1879  the  Banking  Act  had  been 
amended,  and  Banks  were  prohibited  from  making  ad- 
vances upon  the  stock  of  other  Banks.     Before  that  date 
they  coul^^nfeke  advances  „upon  the  stock  of  other  Banks ; 
but  in  1880,  when  this  advance  was  made,  the  Exchange 
Bank  was  no  longer  in  a  position  to  make  an  advance 
upon  the  stock  of  other  Banks.    Craig  explained  t6  Flet- 
cher that  the  Bank  could  i^ot  legally  take  a  transfer  of 
the  shares  offered  ;  Ibut  he  added  that  if  the  shares  were 
transferred  to  him,  or  to  some  one  else  on  behalf  of  the 
Bank,  he  would  make  the  loan,    the  transfer  was.  made 
to  G.  W.  Craig,  a  brother  of  Thomas  Craig,  the  cashier. 
When  Fletcher  repaid  the  advance  the  Bank  had  become 
insolvent,  and  refused  to  recognize  the  transaction  or 
return  the  hundred  shares.    In  the  meantime  the  shares 
had  been  transferred  through  several  hand8,^and  had  dis- 
appeared. 

The  question  is  whether  the  Bank  is  responsible  for 

thie  act  of  Craig.    At  the  time,  one  of  the^  .accountants  of 

the  Bank  was  instructed  to  place  at  the  head  of  Fletcher's 

— gccottttt"  thfr^^fordg  **^»dv*gce  aeeured  by  ono-hnadi 
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■haroa  of  Merch_^t«  Bttiik."    T/hit  i..  th.»  only  «vid«nc«  to 

■how  that  Craig  knew  the  lidvhiioo  waa  miMle  on  tho  """•T "'"' 

■♦'ourfty  of  the  fcundred  ah/roh.     The  Hank  ph.ada  that     " 

thia  waa  an  entirely  ilUW  traii.a«ition  ;  that  the   Hank 

never  had  arty  pfofit.  froi^  the  aharea.  and  waa  not  rea- 

fiona^ble.  \,     ^J        '  "       .  , 

It  ia  evident  that  the  B<obange  Bank  never  had  in  ita 

own  name  any  litl..  to  the  Hharea.  Flet.^her  truated  Oraiir 

It  aeeina  to  me  that  hr  haa  no  reiumrae  except  againat 

Craig.     It  la  u  hard   .^.lae  for  the  plaintiff  that  he  ahould 

have  to  loae  theae  H  1,000.  when  he  waa  induced  by  the 

prmoipal  officer  of  the  Bank  to  make  the  tranaaotion  ;  but 

there  la  no  evidence  that  the   Bank  ever  profited  to  the 

extent  of  one  cent  by  the  trauHiiction.     I  do  not  attach 

any  importam^e  to  the  objection  that  James  Fletcher  never 

became  proprR-tor  of  the  aharea  by  a  Iranafer  in  the  bank 

books.     But  I  differ  from  the  Judgment  about  to  be  ren. 

dered  pn  the  firat  ground,  viz..   that  the  Bank  nev<5r  pro- 

fated  by  the  transaction,  and  that  it  waa  an  illegal  trana- 

action.     Upon  that  ground  I  would  reverse  tlie  judir- 

ment,  but  I  am  in  the  minority.  f    •*     » 

Church.  J.,  who  was  riot  present  when  tie  judgment 
waa  rendered,  also  dissented.  / 

Tessikr,  J.  (for  the  majority  of  the  Court) :—  '  . 
It  wa^  noted  in  the  books  of  the  Bank  that  the  advance 
was  made  on  the  security  of  the  shares.  Crarg  may  have 
been  lacking  in  judgment,  but  he  w^s  p»3sident  and 
cashier  of  the  Bank,  and  had  power  to  bind  tlie  Bank. 
1  he  cashier  is  held  out  to  the  world  as  the  agent  of  the 
Bank,  and  his  acts  are  binding. 

Then  the  question  comes  op  whether  the  law  which 
prohibited  advances  upon  stock  of  other  Banks  prevents 
such  a  transaction  from  having  effect.  Is  such  a  prohi- 
bition a  matter  of  ordre  public  J  I  consider  that  the  pro- 
hibition of  the  law  applies  to  the  Bank  only,  and  not  to 
rZ  "^^1^"^^^^^  collateral  aecurity  by  stock  of  other 
BMiks.    The  nullity  does  not  affect  Fletcher  at  all.    He 

_flld-nnt  nftWflwai*    aw»  j.nR.^j.-   ^^ ■! L  j«^       « ^ _,   _  __ 
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mnnt  pronoancM  «gdiii#t  Ihi^  Bunk  bM^aaie  it  is  maiuififftd 
■■•h^i^MMk  |,y  ji,  oHlcoM,  and  in  re«|M>niibl«<  for  thair  •ct».  The  judg- 
VtoMMr.     m^„^  Qjf  jj,,,  Court  l)«.low  ik  carefully  drawn,  and  th»»  ma- 
jority of  this  Court  adopta  the  reasons  therein  given,  and 

it  is  afflrmud.  * 

•  Judgment  cortflrmed. 

Ufarmaxter,  HmtchinnoH  Sf  MaclennnH  for  apiwUlant. 

ArchtimltauH  Sc  l*ilmier  for  ruspondent. 

(J.  K.) 


^ 


March  20.  1890. 

Coram  DoRioN,  Oh.  J.,  Gross,  Baby,  Bonstc,  JJ. 

BENJAMIN  PRATT, 

{PiaiHtifin  Cmtrl  below). 

Appellant  ; 

AND 

ISAIE  OHARBONNEAU  kt  al., 

{Defemianis  in  Court  below), 

'  Rbspondknts. 


Violation  of  Domicile— Munidfl  Corporation— AmtfTiffUhoul 
UMirrant— Damages. 

Hrij>:— 1.  That  offloera  of  police  in  the  employment  of  a  mnnleipal  cor- 
poration have  no  right  to  enter  the  dweUing  of  a  citiien  in  the 
night  time,  withoat  a  warrant,^and  arreet  him  on  mere  wMpidon 
that  a  felony  hu  been  committed ;  and  the  corporation  will  be  held 
reaponaible  in  damages  for  such  illegal  arreet. 

2.  Where  the  damage*  have  been  appraised  by  the  Court  of  flnt  inatance, 
and  the  Court  of  Review  has  reduced  the  amount,  the  Court  of 
Appeal  will  not  interfere  with  the  award  of  the  intermediate  Court, 
unmw  it  appears  that  groes  injustice  baa  been  donei    . 

"  ■■;  .-^-i'.  ■  r  " 

Appeal  from  a  judgment  of  the  Court  of  Review, 

Montreal,  June  80,  1888,  which  reformed  a  judgment  of 

the  Superior  Court,  Montreal,  as  to  the  amount  of  d^amages. 

The  judgment  of  the  Superior  Court,  (Tait,  J^.  Feb.  29, 

1888,  was  as  follows : — 
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•*Thfl  Court  having  heard  th«  ptrtiw  by  theii  ooaniM«l 
ro»p««tiv«ly  upon  tho  in.^rita  of  thia  otm«,  ouminud  th.< 
procwedingN  and  proof  of  rot'ord,  hvard  tha  witn«M<fa  of  ^^''^^u'wi- 
tho  aaid  partita  viva  vote  in  op«n  Court,  and  dtdilmratod  : 

"  Ooniidwring  that  plaintitt'hnH  proved  th«  material  al- 
leK»t«onii  of  hi«  d«aaration,  and  particularly  that  th« 
d«r«tndant  CharbonuMau,  without  warrant  and  without 
r«ationablu  and  probablu  oauw).  arruHted  the  plaintitl'and 
his  wife  on  the  Hth  day  of  July  lait,  al>out  three  of  the 
olook  in  the  morning,  and  caused  them  to  be  kept  undef- 
arroHl  and  impriiioncd  until  the  12th  day  of  said  July ; 

"  And  (-onMid«^ring  that  defendnnts  have  faih>d  to  prove 
the  material  allegations  of  their  plea,  and  particularly 
have  fail(Ml  to  justify  the  conduct  of  said  defendant 
Charlionneau,  in  making  said  arrest,  and  in  causing  plain* 
tiff  and  his  wife  to  bo  detained  under  arrest  and  im- 
prisoned as  aforesaid ; 

"  Considering  that  defendants,  the  City  of  Montreal, 
have  pleaded  jointly  with  said  defendant  Charbonneau 
and  made  common  cause  with  him,  and  are  responsible 
jointly  and  severally  with  him  for  the  damages  suffered 
by  the  plaintiff ;  " 

*'  Considering  that  the  plaintiff  was  occasioned  damages 
by  reason  of  said  arrest  and  imprisonment,  which  the 
Court  assesses  at  the  sum  of  |260 ; 

"Doth  adjudge  and  condemn  the  said  defendants, 
jointly  and  severally,  to  pay  to  said  plaintiff  the  said 
sum  of  |250  with  interest  thereon  from  this  4iiy,  and  costs 
distraits,  etc." 

The  judgment  in  Review,  JETTfe,  Tasohbrbau,  Loran- 
OKB,  JJ.,  reforming  the  above  judgment,  was  as  follows  :— 

"La  cour  aprds  avoir  etttendu  les  parties  par  leurs 
avocats  respectifs  sur  la  demande  des  d^fendeurs  pour 
faire  rfeviser  le  jugement  rendu  en  cette  cause  par  la  Cour 
Sup^rieure,  sifigeant  dans  et  pour  le  district  de  Montreal, 
le  29e  jour  de  f6vrier  dernier  (1888),  et  aprds  avoir  examin6 
le  dossier  et  la  procedure  et  murement  d^lib6r6 ;  "     >^v 

"Considferant  quo  dans  les  ciroonatanoes  6tablies  aii 
conre  de  I'enqnftte.  les  dommagea  accord6a  an  demtmdear 
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■ont  exce88if8  et  qu'il  y  a  lieu  de  reformer  le  jngement  a 
quo  quant  au  quanttm  de  la  condamnation  ; 

"Considfirant  qu'il  y  a  a  cet  6gard  erreur  dans  le  dit 
jugement;  •  -   ' 

"Casee  et  annule  le  dit  jugement  du  29  Kvrier  1888, 
et  procMant  tk  rendre  celui  que  la  dite  Oour  Sup6rieure 
aurait  du  rendre,  condamne  les  dfifendeurs  conjointement 
et  8oIidairemen,t  k  payer  au  demandeur,  la  somme  de 
$25,  avec  int6r6t  de  cb  jour  et  Jes  d^peiis  d'une  action  de 
150  h  la  Cour  de  Circuit,  distraits,  etc.,  et  avep  dfipens  de 
cette  Gourde  R6f  ision  contre  le  demandeur,  distraits,  etc." 
(L'Honorable  Juge  Jett^  ne  concourt  pas  h  ce  jugement.) 
Jan.  16,  11,  1890.  ^         \  1  \ 

Trenhotme^  Q.C.,  And  Geqfrion,  QC:,  ^r  appellant  :— 
The  facts  of  the  casf  are  as  follows V  \ 
On  the  8th  July,  1^87,  some  time  between  the  hours  ofV 
land  2  o'clock  at  night,  the  respondent  Oharbonneau, 
who  is  a  sergeant  of  the  police  force  of  the  city  of  Mon- 
treal,   the    other    respondent,    accompanied  by  several 
constables,  who  were   under  his  charge  and  control, 
entered  the  dwelling  of  appellant,  in  the  city  of  Montreal 
without  a  warrant  or  other  authority,  while  all  the  family, 
including  appellant,  were  asleep,  and  arrested  appellant,' 
and  his  wife  and  soft,  taking  them  first  to  the  Ohaboillez 
Square  Police  Station,  and  from  there  to  the  Central  Police 
Station,  in  an  open  waggon,  exposed  to  public  view,  and  . 
with  thfe  appellant  and  his  son  handcuffed,  taking  at  the 
eametim«  a  large  quantity  of  goods  belonging  to  the 
family,  on  the  pretext  that  they  were  stolen. 

On  arriviug  at  the  Central  Station,  CharbonneaU  laidan 
information  ag%ii;i8t  appellant,  and  then  required  tha|t  he, 
with  the  other  two  members  of  his  family,  who  were  ar- 
rested, b^  remanded  to  the  common  jail  for  eight  days, 
until  he  could  find  the  ownet  of  thjO  goods,  alleged  to 
have  been  stolen.  Appellant,  and  the  other  m^t>ers  of 
his  family  who  were  arrested  with  him,  were /hereupon 
sent  to  the  common  jail,  -  where  they  remained  from  the 
8th  July  ujulil  the  iflth^  when  they  were  UbeiP&tefl,  atid 
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told  to  go  home,  without  the  fornM^lity  of  a  trial,  the  goods, 
'or  most  of  theiti,  having  been:  identified  as  their  own  pro- 
perty, by  Hewitt,  the  auctioneer,  who  had  sold  most  of  «i>»rt>o«>"«M. 
them,  and  nothing  whatever  being  found  whichconld be 
charged  against  them. 

The  appellant  brought  the  present  action  to  recover  ; 

damages  for  false  arrest  against  the  respondent  Gharbon- 
^    neau,  and  against  the  city  of  Montreal,  as  being  liable  for 

the  autb  of  its  policemen.  _:. — 

The/ city  attorney  appeared  without  any  reservation, 
and  pleaded  generally  for  f>oth  respondents,  the  plea 
being  (hat  the  respondent  Gharbonneau  liad  probable 
cause  for,  atad  was  justified  in,  making  the  said  arrests,  C' 

as  he  did,  and  in  'efiect  still  claiming  that  the  goods 
jyere  stolen. 

The  ease  was^iieard  by  Tait,  J„  the  witnesses  be^ng  ex-      • 
amined  before  him  in  open  Gourt,  and  by  thip  judgment,  '^ 

the  respondents  were  condemned  jointly  and/severally  to 
C  pay  the  appellant  the  sum  of  $250  damages  with  interest       ' 
-'j! and  costs.  ;         ,  •  j\  ■'   '.-. 

From  this  judgment  the  respondent!  inscribed  in  Re- 
^ew  whe|^  tl»e  majority  of  the  G<[utt  preformed  the 
judgnieut  <a  the|  Ibwer  court,  condemniijig  the  respondents 
joi^tly  and  severally  to  pay  appellant  the  stim  of  |25  as 
1  du^iages,  with  costs  as  of  an  action  for  160  in\he  Gircnit 
iiOoliii'and  with  costs  in  the  Gourt  of  Review  against 
appellant.  ■-;-  ■   'j'-y--.'  -'Wri/'/^-' 

Before  discttssing  the  question  at  iseud,  it  is  necessary 
to  explain  the  bircnmstances  of  appellai  it's  family. 

Mrs.  Pratt,  appellant's  wife,  was  ^n  the  ha^t  of 
frequenting  auction  sales,  at  whioh  the  bought  large 
qiaantiticis  of  odds  and  bnds  of  every  kind,  whioh^he 
afterwards  sold,  going  about  from  honra  to  house  for  that 
purpose,  all  of  which  was  well  and  ^nerally  knom^ 
She  appears  to  have  had  a  large  stock  of  goods  of  variour: 
kinds  on  hand  at  the  time  of  the  arrest,  the  greater  part  of 
which  were  seized  and  taken  away  by  ^spondent  Ohar* 
:_bmpeau  atihe timethe atreat  waa^aad« 


The  appellant  and  his  son  were  honec^t,  hard-working 
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men,  as  proved  by  the  evidence  of  a  large  ntimber  of 
witnesses,  of  the  highest  character  and  credibility. 

The  circumstances  of  the  family  at  the  time  of  the  arrest 
are  accounted  for  by  the  iact  that  the  work  in  which 
appellant  and  his  son  were  engaged  was  interrnptedi 
during  Winter,  and  was  in  some  measure  at  all  times  of  i 
precarious  nature. 

There  can  be  no  dispute  as  to  the  facts  of  the  case,  noi 
as  to  the  ii^ght  of  appellant  to  recover  damages  from  re] 
spondents,  as  it  is  clearly  established,  even  hy  tm 
judgment  of  the  Court  of  Review,  now  appealed  from,  and 
the  only  questions  at  issue  are : — 

1.  Was  the  amount  awarded  by  the  Court  vbelow^  ex- 
cessive?       >  ,  ♦ 

2.  "Was  the  Court  of  Review  justified  in  disturbing,  the 
judgment  of  that  Court  ? 

On  the  first  point,  appellant  submits,  that  not  only  does 
the  evidence  adduced  at  the  trial  fully  justify  the  amount 
of  damages  awarded,  viz :  $250,  but  it  would  have  amply 
sustained  a  condemnation  foi^much  larger  amount.  The 
circumstances  attending  the  arrest  were  of  a  most  aggra- 
vated nature,  and  should  be  taken  into  account  in  esti- 
mating the  damages  which  should  be  awarded  appellant. 
.The  respondent  Charbonnean,  with  four  policemen,  entered 
appellant's^  dwelling  between  the  hours  of  one  and  two 
o'clock  at  nighty  when  all  the  fismily  were m  bed,  without^; 
a  warrant  or  any  authOTization,  and  called  upon  them  to ' 
explain  how  they  had  obtained  possession  of  certain 
articles,  which  were  in  the  premises,  and  on  their  failing 
to  produce  receipts,  shewing  that  the  goods  had  been! 
purchased  (which  they  were  in  reality  prevented  from 
doing  by  respondent  Charbonneau  and  his  men,  and 
which  receipts  are  filed  of  record  in  this  cause)  he  arrested 
the  appellant  together  with  his  wife  and  son  and  took 
theqi  first  to  the  Chaboillez  Station,  and  from  there  to  the 
Central  Police  Stauon,  whence  they  were  sent  to  jail  as 
stated.  r         - 

The  respondents  have  produced  no  evidence  whatever 
^^hioh  cm  be  held  to  anatein  /tteeir 
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The  pretended  gronrids  wl.ich  thlj  invoke  as  to  large: 
quantities  of  goods  being  brought  into  the  house,  in  a 
suspicious  manner,  are  completely  rebutted. 

It  appears  from  Cljarbonneau's  evidence,  that  he  had 
all  the  information  that  was  given  him.  about  4  p.  m.  on 
the  1th  of  July,  the  day  before  he  made  the  arrest,  so  that 
he  had  ample  time  to  verify  the  information  and  to  obtain 
a  warrant,  if  there  was  ground  for  it. 

On  this  point  the  Court  is  referred  to  the  following 
ftfithorities :^  y  ^,..^.    ^     ':.^^^,^,.:::^^-: 

In  the  case  o^  Allan  v.  Wright,  8  0.  &  P,,  p.  522,  fwhich 
was  very  similar  to  the  present  <5ase,  it  was  held :  ^" 

That  as  the  defendant  had  taken  the  law  into  his  own 
"hands,  and  not  adapted  as  a  prudent  person  would, 
••  nude*  such  circumstances,  the  cautiws  course  of  having 
"  a  previous  investigation  by  a  magistrate,  and  of  obtain- 
"mg  a  warrant  from  him,  it  was  incumbent  on  him  to 
"make  out  to  the  entire  satisfaction  of  the  jury  not 
"only  that  a  felony  had  been  committed,  but  that  the 
"cireumstahces  of  the  case  were  such  that  they  or  any 
"reasonable  person  acting  without  passion  or  prejudice 
"would  fairly  have  Suspected  the  l>laintifrof  bei^g  the 
"person  wv^o  had  committed  itJ' 

Addi^n  on  iRorts,  Vol.  2,  Woods  ed..  No.  863-*  If 

"circumstances  of  suspicion  existed,  whichXmight  have 

"been  readily  removed  by  proper  inquiry,  ani  noinqtJry 

I'atall  was  made,  there  is  good  evidence 

"  reasonable  and  proper  cause." 

No.  876 :~- If  the  defendant,  instead  of  relying  on  the 

plea  of  not  guilty,  elects  to  bring  the  facts  4>efoie  the 

-ourtm  a  plea  of  justification,  he  must  allege  as  a 

I'-ground  of  defence,  that  the  facts  and  circumstances 

which  he  relies  upon  as  beiijg  reasonable  and  probable 

cause  for  the  institution  of  the  prosecution,  taerekmnon 

to  h*m  at  the  time  the  charge  was  made  and  formed  the  main 

'  inducement  for  his  putting  the  law  m  motim."  ' 

Cooley  on  Torts,  page  188-"  The  test  of  probable  cAuse 

18  to  be  applied  as  of  the  time  when  the  action  com- 

plained  of  was  taken,  ftnd  if  upon  thefts  thenlu»owiP 
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"  the  party  had  no  probable  cause  for  action,  it  will  be  no 
"protection  to  him,  that  facts  came  to  his  knowledge  afterwards, 
'•  that  might  haVe" constituted  a  justification,  had  he  been    _^^ 
"  awafe  of  them."  ^f^, 

Delegal  v.  Highly,  8  Bingham,  N.O.,  page  950  :  Held  !— 
"That  a  plea  to  an  action  for  a* malicious  charge  on  the 
"ground  that  the  plaintiff  had  committed  the  oflTence 
"imputed  to  him,  is  not  sufficient  unless  it  alleges  that  at 
"  thci  time  of  the  chftrge  t^c.  defendant  had  been  informed 
"  of  or  knew  the  facts  on  which  the  charge  ^as  made." 

It  will  be  remarked  that  circumstances^which  might  in 
the  case  of  an  ordinary  arrest  amount  to  a  justification 
would  ill  no  Wfiy  justify  the  conduct  of  the  respondent 
Gharbonneau  in  this  case. 

It  is  a  principle  of  our  law  as  well  as  that  of  England, 
France^  and  indeed  of  almost  every  civilized  country,  that 
only  circumstances  of  the  greatest  urgency  will  justify  a 
forcible  entrance  into  the  dw^ling  of  any  citizen,  and 
particularly  in  the  night. 

In  2  Batbie,  Trait(|  de  Droit  Public  et  Administratif,  p. 
369  et  seq.,  sj^aking  of  the  inviolability  of  the  domicile'  w« 
find  the  'following  principle  laid  down :  "  Quant  aux  cas 
^'dans  lesquels  les  agents  de  I'autorit^  peuyent  s'introduire 
"  dans  les  maisons  de  particuliers  plusienrs  distinctibns 
"sont  a  faire.  D'abord.les  droits  de  I'autorit^  sont 
"  difiHrents,  suivant  que  I'inlroduction  a  lieu  pendant  lejpurim 
"  pendant  ta  ttuit."  '  ' 

"  La  HatUr.f*fti  tie  pent  etUrer  qu'en  cas  (Tineendie,  inondation 
"  ou  d&~f4clamaUon  venajit  de  Vint^rieure." 

"En  dehors  de  ces  cas,  on  ne'peut  que  prendre  des 
"  mesures  conservatoires  et  par  exemple,  center  la  maison 
jusqu'au  jour."  .  ;  "      ^ 

<  Sec.  103,'  (page  8t8) :— "  En  Angle|erre  les  recherches 
"  domiciliaires  ne  peuvent  6tre  faites  qu'en  verth  d'un 
"  mandat  de  perquisition,  (Seistrch  'Warrant),  et  la  loi  laisse 
'i'au  juge  le  soin  d'apprScier  dans  quels  oas  il  y  a  lien  4 
"  les  ordonner.  L'endroit  ou  la  perquisition  sera  fait  doit ' 
*'  dtre  exactement  d6termin6,  et  Ton  consid^rerait  contme 

liiirdoftaeraient  les  i>erqniBi  tions^ 
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"danstoute  I'^tendne  d'un  district.    Les  visitee  dom^       i«». 
"  ciliaires  ne  penvent  6tre  faites  de  nuit  qu'en  cas  d'nrgence       ^ 
<'et  ap^ialement  lorsqu'il  a'agit  de  p6n6trer  dans  des  *"'**»»'»^ 
"  maisons   suspectes-.      L'inviolabtlit6    do.  domicile  est 
"pouasfiesiloin  en  Angleterre,  que  Ton  a  pa  dire  de  la 
"maison    du  citoyen  qu'elle  6tait  une  veritable  forte- 
"resse."  '  ,.  ■  .     :  ' 

Jnthe  Revised  Statutes  of  Canada,  Section  61,  pjige 
2018,  we  find  the  same  principles  set  forth.    It  is  there 
provided  that  "If  a  credible  witness  proves  upon  oath  — -^ 
"  before  a  Justice  that  there  is  reasonable  cause  to  suspect 
"  that  any  property  whatsoever,  on  or  with  respect  to 
"which  any  larceny  or  felony  has  been  conuaitted,  ism 
"any  dwelling  house,  &c.,  the  Justice  may  gra>i<  a  tearraiii 
"to  search  jiuch  dwelling  hmae,  etc."  Section  62  provides  that 
"  If  any  credible  witness  proves  upon  oath  before  anjf  Justice 
"  a  reasonable  cause  to  suspect  that  any  person  has  in  his 
"  possession  or  on  his  premises  any  property  whatsoever 
"  on  or  with  respect  to  which  any  offence,  &c.,  has  been 
"  committed,  the  Justice  may  grant  a  warrant  to  search 
"  for  such  property,  as  in  the  case  of  stolen  goods."         ' 
The  circumstances  in  which  a  house^may  be  entered, 
namely,  when  a  felony  has  been  committed,  and  theofficer  , 

is  in  hot  pursuit,  or  Where  persons  are  figjiting  fhriously 
in  a  house,  etc.,  are  also  referred  to  and  provision  is  made 
respecting  them,  in  the  instructions  given  as  to  the  legal 
powers  and  duties  of  Jjolice  constables.  Municipal  Laws,  -^ 
Montreal,  1866, ,  page  492,  Swtions  16  and  16.  In  thes^ 
sections,  cases  such  as  those  relerr^^fb  above  are  men- 
tioned, but  with  the  caution  that ;  . 

"The  breaking  open  of  outer  doore  is  so  dangerous  a 
"  proceeding  that  the  policemen  should  .never  resort  to  it 
"'except  in  extreme  cases,  and  when  An  immediate  arrest 
"  is  necessary,"  and  further  it  says,  "  Except  in  puch  cases 
••it  is  better  in  general  that  the  constable  should  wait 
••  until  he  has  a  warrant  from  a  magpstrate  for  the 
'"iWHwe."  -     '  V^ 

At  Sec.  80  it  is  protvided  '•A  constable  may  eikter  a         c 
•'house  t'OWftlch  for  Htnlfin  goods,  havmff  got  m  aemjk 
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"  warrant  for  that  efett  from  a  magiilrate.    He  should  if  jm- 
"  gfble  execute  it  in  the  daj/-time"      ^ 

In  this  case-thetespondent  t)harbbii:ieau  acted  in  direct 
viblation  of  the  aboro  provisions,,  and  the  principles  laid 
down;in  the  i^oye  authorities/ 

Th^ere  was  no  urgerfby,  he-  had  no  charge  of^ny^k^nd 
affainst  appellant  or  any  member  of  his*family^  he  h^  no 
warrant  from'a  magistrate  authorizing  him  to  enter  and 
searcl^  appellant's  dwelling,  but  in  the  face  of  these  facts 
he  did  enter  it,  further  still  he  entered  it  in  the  night- 
time, tod  at  an  hbur  when  he  well  knew  it  would'subjeot  \ 
appellant  ancthisfamily  to  (he  greatest  possible  in^on> 
ven^elice  and  annoyance.  Such  a^iplation  of  the  rights 
of  tie- citizen  is  not  only  unjustifiable,  but  merits  ,the 
severest  penalty  which  the  law  allows,  and  wiould  hav6 
amply  justified  a  much'  larger  condemnatioji  than  that 
awarded,  by  the  Court  of  fitst  instance,  while  the  amount 
awarded  appellant  by  the  Court  of  Beview,  being  in  fact 
little  mqre  tban  the  amount  of  the  average  wagjear which 
appellant  could  have  earned  while  he  was  actually  under 
arrest,  is  so  ridibulously  inad^quate  as  to  amount  in  * 
reality  to  *n  aggravation  of  the  injury  already  suffered  by 
appellant. 

The  appellant  further  contends  that  respondents  by 
their  pleas  of  justification  aggravated  the  ^ievanoe  cQm- 
plained  of,  especially  in  view  of  the  fact  that  no  offence 
whatever  could  be  found  to  have  been  committed  by  the 
appellant  and  his  family,  as  was  Well  known  to  respon- 
dents when  their  pleas  were  filed.     {Waneicky.  Foulkes, 

12  M.  &  W.,  50t).  \.  .  (    . 

We  now  come  to  the  disctission  of  \the  c(&cond  point  at 
issue,  namely,  was  tte  Court 'of  Review  justified  in  dis- 
turbing thd  judgment  of  the  lower  Court  ?     ^ 

As  already  stated,  the  evidence  was  taken  in  opien 

Court,  and  the  Hon.  Judgie  who  presided  in  the  Court  of  ^ 

first  inftance  was  by  reason  of  this  fact  in  mnoh  the  Rest 

'  positm  to  appreciate  the  facts  of  t|ie  case,  and  the  value 

of  the  evidence  offered  by  the  respective  parties,  apd  to 

— -efltim^i<^t^lo  damages  which  shouW  bflrallnwfld^ 
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This  Court  has  4eoid^  repeatedly  that  in  cases  of  this 
nature  a  Judgment, should  not  be  disturbed  by  a  Court  of 
Appeal  on  a*question  of  amount,  uiTless  it  was  clearly  ^"^ 
excessive,  or  violated  sonie  rule  of  the  law!' 

The  Suprei^e  Court  following  the  Privy  Council  in  this 
respect;  has  laid  down  the  doctrihe  still  more  absolutely. 
Thus  in  Levi  v.  Reed,  6  Can.p.  C. «.,  p,  488,  it  was  held  :— 
"  In  an  aption  of  damages  if  the*  amount  awarded  in  the 
"  Court  of  first  instance  is  nii)t(8uch  as  to  shjck  the  sense 
"of  justice,  and  to  i^iake  it  tipparent  that  there  Was/error 
"or  partiality  on  the  part  of  ^he  Judge,  the  exe^cisA  of  a 
"discretion  on  his  .part  beinj^  in  t^e  riatur*  of  the  cas^ 
"required,  an  Appellate  OourtWill  not  interfere  with  tha 
"discretion  such  Judge  has  exercised  in  determining  the 
"amount  of  damages."  Sae  aiw>  Gingras  iSr  DeHlets,  Dig. 
Supreme  flourt  Jtepts.  p.  im^;  Lamkin  Sf  The  South 
Eastern  tUUwatf  Co.,  6  Appeal, Cises,  862;  Ball  *  Bm,  80 
Law  Times,  N.  S.  p.  1.  \f/    V^       - 

In  the  case  of  the  St.  Lawrence  meam}^gatwn  Company 
Sc  Lemagf,  Montreal  L»w  Reports^  8  Q.  R,  page  214,  it  was 
held  by  this  Court :-.  /   l\     / 

"That  where  it  is  not  ji  Matter  of  contract,  and  no- 
"question  of  law  or  principle  isl  ii^volyed,  and  the  case 
"resolves  itsdlf  into  a  mere!  question  of  appreciation  of 
"  evidaice,  e.  g.,  as  to  the  vilue  of  services,  the  C^urt  of 
"Af>peal  will  not  disturb  the  jiidjrpient  of  the  Court 
"  below,  unless  a  serious  injnstioe  hab  been  done  to  the 
"appellant."      •_;•■•  •A  '■  t    ■  IW  ,;'\i:   :., 

In  the  present  case  the  only  ^litM^iic^,  between  the 
judgment  of  the  Court  of  first  instanc^  and  ^at  appealed 
from  is  in  t]he  ap|»reciation  of  thydi^n^re^^T^ich  should 
be  allowed;  ^and  even  on  this  poi^t,  owing  to  the  dissent 
of  the  Qon.  Hr.  Justice  Jett6  in  Eevi^,  the  opinions  of 
,  the  jiidgeff  who  heard  the  case  axe  equally  divide^^ 

If  ^  apply  the  doctrine  laid  down  by  this  Ownrt  in  the^ 
case  of  The  St.  Laierence  $team-  NdvigatUm  Ompai^  * 
Lemi^,  and,  other  cases  referred  to,  it  will  be  found  to 
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a  mere  question  of  the  appreciation  of  evideic^^  fh6  Court 
of  Appeal  should  not  disturb  the  judgment  oftbe  lower 
Court,  the  judgment  of  the  Court  of  first  blutaiieB  should 
be  restored,  and  appellant  respectfully  isks  that  said 
judgment  of  the  Court  of  first  instance  'Ihi  rei^ored  with 
costs.  *        /  > 

Ethier,  Q.C.,  for  the  respondents?:— 

Enloi,  le  sergent  Charbonneau  6tait  justifiable  d'arrfeter 
$an^  warrant  le  demandeur  et  ses  compagnons,  taiit  sur 
ses  propres  iionpfons  qtle  sur  ceuxd'autrui ;  il  ne  pouvait, 
sans  forfaire  k  son  deyoir,  et  mdnie  satas  encourir  les 
penaiit6s  que  la  loi  dfecrdte  contre  tout  constable  on  agent 
de  police  qui  dfisobfiit  k  quelque  ordre  I6gal,  s'abstenir 
^d'enjoindre  au  d^mandeijir  de.rendre  compte  de  sa  con- 
'^duite,  parce  qu'il  y  avait :  '  » 

lo.  Cause  probable;  "  ^^ \      v.        .  '        ' 

^OrRaisons  et  circonstances  suffiBtmtes; 
80.  ^oup^ons  plus  que  probablesde  la  part  du  constable 
(Bt  de  ^rsonnes  dignes  de  foi ; 

7    4o.  Conduite  6trange  et  inexplipable  du  demandeur  et 
I^de  ses  compagnons ;  *  ^    , 

60.  Certitude  que  des  felonies  avaient  6t6  commises,  et 
de  grave»  soup^ons  planant  sur  la  f§mille  Pratt. 

Enfin  cette  demidre  a  6t6  trouv6e  en  possession  d'effets 
volfes:  cequi  enloi  constitue  une.ffilonie.— Taichereau, 
Criming  Acts,  vol.  1,  p.  60?,  s.  100,  J* 
L'arreBt%jlion  satu  warrant  pent  6tre  op6r§e  Bxa  sonp^ons 
.  probables,  quand  une  ftionie  a  6t§  commise,  et  «tor  soup- 
90ns  graves  et  probables  qu'une  fdlonie  a  6t6  commise, 
quand  mdme  qu  nfe  jpeut  prouver  ensuite  que  telle  £^lonie 
a  6t§  coBimise. ;  "    > 

_:    Cause  prqb;— Leg./|Tew«,  vol.  9,  p.  814,  188«.         •      ^ 
Lanctot,-rrp.  90,  oi,  99,196.  ^^ 

Archboli— i  VOL,  (U6,^^n^^      101, 102)  piH^^b^g^ 

■'  ■     "Wbolrych,— p.  8.  ■  . .  .■  ::^  'Z^^: 

Taschereau,— Grim.  Acts,  vol.  2,  p.  16,  28.~^"^~~--^  _^-^ 

Droit  CrimineU— Arrestations,  de  Montigny,  p.  1 69    ^  ^ 

""       Lois  Municip.  de  1866.  ^ 


t 


Ji» - 


t- 


r 


t-^OOUBT  OF  QUKEN'h  BE 


:^m. 


8ft 


ikrbonnMO. 


m 


March  20,  18^0.]  "     .  MM 

DoRiON,  Oh.  J.  :^ —  .       ^      ^ 

':.  I  am  aatisfied  neither  w^h  the  first  judgment  nor  „.... 
th?  judgment  in  Review .  There  was  undoubtedly  a  gross 
violation  of^  the  rights  of  domicile  by  Charbonneau. 
Neither  the  Chief  of  Police  nor  any  one  else  has  a  right 
to  0nti^  the  house  of  a  citizen  without  a  warrant.    The 

/ffrstCfeilrt  awarded  |250  damages.  This  was  excessive. 
There  |i(  no  (Tdubt  that  Charbonneau  acted  in  good  faith. 
He  wa4  ffi^taken  as  to  ■  his  right  and  his  duty.  The  .cor- 
poration, /rifttead  of  disavowing  him,  took  up  his/aii  «< 
'  "***'t  ^^det^the  circumstances,  if  I  had  been  sitting  in 
the  Court  beloV,  I  would  have  given  more  than  the  sum 
of  |26>llowed  by*  the  Court  of  Review,  bpt  I  would  not 
hav^een  .disposed  to  give  as  much  as  $250  which  was 
allowed  by  the  Court  of  first  instance.  The  question  is, 
the  judgment  of  the  Court  of  Review  having  maintained 

.th^^aintiflTs  right  to  damages,  whether  this  Court  should 
interfere  with  the  judgment  merely  because  the  amount 
is  a  few  dolhirs  too  little.     It  may  be  remarked  that  the 

appellant  has  not  proved  any  real  damage  more  than  the 
•  Idpsofa  few  days'  wages,  which  is  covered  by  the  judg- 

ment.    Under  the  circumstances  we  do  not  think  we  ^    *' 

should  disturl^  the  judgment ;  but  we  declare  that  Char- 

bonnrtiu  had  no  right  to  go  into  the  appellant's  house  and 

make  ah  arrest  unless  he  saw  a  crime  committed. 
Vrobs,!.:—  ■  ''     ■-■■>■-  '     ''■'■■'.':-■'     i' 

I  concur.   The  principle  is  reooghized  by  the  judgment 

that  the  respondent  was  in  the  Wrong.    As  to  the  amount       ^. 

of  damages  I  am  not  disposed  to  interfere;    OJiarbonneau  ^ 

acted  in  good  faith  because  he  was  led  Id  believe  that  ^ 

ther^  was  a  de^i  of  thieves  there. 

Judgment  bf  C.  R.  ccmfinned.^ 

it  |E(^O.a,  for  respondents.  .  ,  1      '    : 

V^rt'     'l..'\^    ^^  ■..-.■ 

,  {„^;!"°!^?iy^I^y."'f  '^  *'^*'"  appellant  in  theabove  CMe.ftom  > 

»judgii45«lla^H,^ewrwiuoiiigh«<laiiliip»l^ 

ment  was  affir|i)eaibHbMaiB«i«Mnns. 
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Jai^nary  24,  1801. 

Coram  Orohh,  Baby,  Bohh6,  Dowkrty,  JJ.    . 

JOHN  M    INOUS/ 

(Plainliff  in  Court  below), 

APl'ftLLANT'; 


AND 


\ 


GEORGINA  A.  PHILLIPS  et  vib.         

( Defemlanlx  in  Court  belmty), 
Respondents. 

Sale — Error  a*  to  accessory  of- thing  mid — Damages. 

* 
Thb  appellant  pdrohaaed  from  respondenUi  at  public  aaotion  two  lota  of 

land  on  a  certain  street,  and  siKiied  a  memorandam  of  Ae  in  which 
reference  was  made  to  the  oflBcial  plan,  on  which  the  street  was 
niarlted  as  being  51  feet  wide  at  that  place,  dn  the  surveyor's  plan 
prepared  for  the  sale,  the  street  was  also  traced  as  61  feet  in  width, 
but  by  inadvertence,  on  the  lithograph^il  copies  distributed  at  the 
auction  sale,  the  part  of  the  street  where  the  lots  were  situated  was 
represented  as  of  uniform  width  with  the-  upper  part  of  the  street, 
which  was  60  feet  wide.  In  the  advertisements,  and  in  the  autv 
tioneer'b  announcement  at  f^e  sale,  the  street  was  also  describad 
generally  as  60  feet  wide.  When  the  error  was  discovered  the  res- 
pondents (vendora)  oflbred  to  cancel  the  sale  if  the  appellant  (pur- 
chaser) had  been  misled  by  the  -error  on  the  lithographed  copies, 
but  the  appellant  refused,  and  brought  an  action  of  damages. 
Hbld  :— Affirminit  the  judgment  of  Davidson,  J.i  M.  L.  R.,  3  8.  C.  408,  In 
an  action  of  damages  by  the  appellant  (purehaser),  that  he  having 
'reci>ived  the  full  number  of  square  feet  bargained  tar,  having  refused 
to  relinquish  the  bargain,  having  signed  the  memorandum  of  sale  in\ 
which  reference  was  madia  to  the  homologated  plan  showing  a  street 
61  feet  wide,  and  moreover  no  specific  damage  being  proved,  an  ac- 
tion of  damages  gould  not  be  maintained. 

Appeal  from  a  judgment  of  the  Superior  Gonrt,  Mon- 
treal (Davidson.  J.),  Nov.  6,  ISSt.  diamissingf  the  appel- 
lant's action-  The  judgment  of  the  Court  below  is  fully 
reported  in  M,  L.  E.,^  Si  G.,  pp.  408?412. 

Nov.  20,  1890.1    ,  ' 

L.  H.  Davidson,  Q.C,  for  appellant:        . 

It  is  indisptttable  that  lithographicidgnff  jepn 
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the  i»r«et  as  of  uniform  width  w.ero  poitod  up  in  the 
neighborhood  of  the  property  prior  tb  the  auction  aale. 
and  that  plana  aimilar  thereto  wore  u^d  at  the  auction 
sale  and  were  circulated  amongst  the  audience.  ^ 

It  is  also  indisputable  that  appellant  and  others  pre- 
sent at  the  aale  acted  upon  these  plans,  which  were  ac- 
cepted by  them  and  used;  that  the  properties  were  ad- 
judged according  to  the  plan;  apd  that  no  intimation 
was  given  by  the  auctioneer  of  lyiy  difference  in  the 
^idth  of  Bishop  street  above  and  below  St  Catherine '' 
street.  •'  ^ 

Ftt^her  the  sale  was  extenslvery  advertised^  and  a 
copy  of  The  mmtreoMferald  is  produfced  containing  one  of 
such  advfertiijements,  and  in  it  these  announcements  are 

made : 

-  ,  .     i  I* 

"The  only  opportunity  to  purchase  on  the  moat  pro- 
minent streets  east  of  Md^kay  and  west  of  Mountaiur  on 
Sherbrooke  and  St-Oatherine,  and  the  new  streets  recently 
homologated,  running  f^m  Sherbrooke  to  Dorchester, 
via  :  Bishop  and  Gr^s^nt. 

"All  the  new  streets  as  homologated  bylhe  corppra- 
tion  are  ample  in  width,  being^ach  sixty  feet,  or  as  wide 
•  as  our  leading  thoroughfare.  St  James  st." 

More  than  that,4t  is  established  by  the  testimony  of  Mr. 

A.  A;  Stevenson  that  the  auctioneer  at  the  time  of  the 

sale  declared  that  the  width  of  Bishop  street  was  sixty 

feet,  ana  that  no  reference  was  made  to  an^  difference  of 

jvidthabove^sadJjelow  St-Oatherine  street.!  ' 

According,  to  the  terms  published  prior  to  tha.8aW{ 
according  to  the  plan  sttbmitted  at|^the  sale  ;  according 
to  the  declarations  of  the  auctioneer  who  acted  iitijehalf 
of  the^  respondent  at /the  side,  the  appellant  was  led 
to  believe  the  property  for  which  he  bid  and  which 
was  finally  adjudged  to  him,  to  be  situated  u|)on  a  sixty 
foot  street ;  and  he  bought,  not  with  the  object  of  specu- 
lation but  for  the  purpose  of  erecting  thereon  a  house  fot 
his  own  occupation.  He  finds  subsequently  that  the 
street  irbf  another  and  mferior  class  ;  that  it  is  of  reduced 
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vif  :  a  lot  fronting  on  a  UKiy  foot  «tr«et,  it  will  bo  neoei- 
■ttry  to  t«k«  nimifutit  offtht*  wIioIm  length  of  hia  property. 
It  ia  mauifott  that  thuru  waa  no  intoution  to  vary,  by 
thH  memorandum  of  tho  Haiti  iiigntxl,  thit  public  announ- 
uumeutM  raadif  iMifore  and  at  the  Malu  j  and  that  Huch  me- 
morandum of  aale  muat  be  refd  in  conuootiou  with  what 
precttded  it.  . 

The  deaoription  therein  of  the  lots  parchaaed,  accord* 
iug  to  the  official  plan,  vtm  not  intended  to  bind  the  pur- 
chaiH$r  to  any  diiferent  deacription  than  that  referred  io 
at  the  Bale  itself  Evidence  of  the  representations  made 
and  of  the  terms  and  <;onditions  accepted  and  understood 
to  be  existing  by  the  parties  at  the  time  of  the  sale  waa 
rightly  admitted  and  does  «tfect  the  intt^rpretation  of  the 
contract. 

-  8  B.  &  0.,  p.  628,  J)obell  v.  Stevens ;  Held,  that  the  pnr- 
ohasdr  might  maintain  an  action  j^u  the  case  for  deceitful 
representations  although  they  were  not  noticed  in  the 
conveyance  of  the  premises  or  in  a  written  memorandum 
of  the  bargain  which  was  drawn  up  after  these  represen- 
^{lens  were  made.  «, 

1^  6  Clark  Sf  Finnelly,  Atwood  t.  Small,  pp.  880, 896,  602.— 
liOrd  Wyneford  says  at  p.  602,  as  to  setting  aaide  the 
contiact,  that  being  the  demand  in  that  instance,  "  I  do 
"  not  agree  that  in  order  to  set  aside  the  contract,  the  par* 

"  ties  must  appear  to  have  been  induced  entirefy  to  enter 
"  into  it  byfalse  representations  ;  I  say  if  the  parties  are 
*'  induced  fraudulently  in  any  way,  altl^ough  they  may 
"  have  other  reasons  for  entering  into  the  contract,  if  the 
"  strong' grounds  which  prevailed  on  them  to  enter  into 
"  the  comract  were  fraudulent  representations,  that  will 
*•  give.an  action  in  a  Court  of  law...  If  a  party  chooses  to 
"  trust  to  the  representations  and  does  not  make  any  en- 
"  quiry,  that  reliance  will  be  sufficient  to  make  out  a 
"  charge  of  false  repre8e,ntations,  ao  as  to  set  aside  the 
"contiact." 

Kerr— Fraud  and  Ifistake,  pp.  824,  826,  880,  >84,  888, 
889.  At  p.  824,  under  the  title  "  Remedies  at  Law."  Mr. 
Kwrr  aaya    "An  */»fion  6n  thft  oaafl  for  damagoa  in  the  na- 
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"  tore  of  •  writ  of  d*«elt  lie^at  Uw,  agaiiiat  a  man  for 
"  making  a  false  and  fraudul»'nt  r«pr«»entation,  wheruby, 
"  another  is  indno«d  to  «nt«r  into  a  transaction  and  by 
"  so  doing  sustains  damage.  If  the  representation  be  false 
"it  is  immaterial  that  it  may  have  been  made  without 
"  fraadolent  intent ;  or  that  the  party  who  made  it  may 
"  have  derived  no  benefit  from  it.  The  priuoiple  of  law^ 
"is  that  fraud,  accompanied  by  damage,  is  in  all  cases,  » 
"  good  cause  of  action ; "  and  at  p.  880  he  adds.  "  but 
"although  it  may  no  longer  be  open  to  the  party  de- 
"  frauded  from  the  change  of  circumstances  which  has 
"  taken  place  in  the  meantime  to  avoi<J  the  contract  upon 
"  the  discovery  of  the  fraud,  he  hak  the  remedy  by  action 

,  "  of  deceit  for  damages  ftgainst  the  party  by  whose  repre- 
"  sentations  ho  has  been  misled  to  his  injury."  And  as 
to  proof,  at  p.  888,  he  says :  "  If  a  person  be  induced  by 
"  fraudulent  statements,  to  enter  into  a  written  contract, 
"it  if  competent  for  him  to  prove  fraud  by  evidence 
"  aliunde,  although  the  written  contract  or  the  deed  of 
"  conveyance  is  silent  on  the  subject  to  which  the  frau- 
"dulent  representation  refers-  So  also  if  it  appear  from 
"the  written  evidence  that  the  agreement  really  made 
"  between  the  parties  is  not  stated  by  the  deed,  parol  evid- 
"  ence  is  admitted  to  explain  it." 

»  The  strictness  of  the  English  law  under  the  special 
statute,  and  referred  to  in  Taylor,  can  hardly  be  held  ap- 
plicable in  view  of  the  terms  of  our  own  article  1501  0. 
0.  L.  C,  which  distinctly  recognizes  "  conditions  of  sale 
announced  by  the  auctioneer  ",  which  most  have  refer- 
ence to  verbal  announcement  inasmuch  as  it  is  given  as 
an  exception  to  the  rule  contained  in  Article  1286, 
Owffrion,  Q.C.,  and  Cfruickshank,  for  respondent. 

Jan.  24,  1891.1  > 

Oboss,  J.  (after  stating  facts)  :— 

^    It  appears  that  the  error  in  the  lithographic  copies  was 

^rely  accidental,  and  that  the  repreaentatiop  at  the  sale 

flras  nothing  more  than  the  production  of  a  plan  ih)m 

which  it  might  be  inferred  that  the  itreet  ^aa  ^^xty  feat 
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widd  thronghoat,  instead  of  being  sixty  feet  m  one  part 

and  fifty-one  feet  at  anot^r  part^    We  arei  of  opinion 

that  there   was  no  frand  or  misrepresentation.    There 

x^^might  be  ground  for  asking  that  the  sale  be  annulled, 

but  there  is  no  ground  for  dami^es.    In  Wood  4*  St-Cfer-  > 

^  matir,  noted  in  Ramsay,  640,  it  was  held  by  this  Oourt 

that   where   real    estate  was  sold    described  as  being 

bounded  on  one  side,  by  "  Belmont  Avenue,"  there  being 

,    in  fact  no  avenue  Hut  a  projected  street,  not  belonging  to 

the  vendor,  it  was  not  a  warranty  that  there  would  be  a 

street  made  there. 

Bo8s£,  J.,  had  considerable  hesitation  in  concurring, 
there  having  been  an  error' in  the  advertisements  of  sale. 
_  *  -  >»-  Judgment  confirmed. 

Davidson  SrJlitchie  for  appellant.  V  ^     , 

Cruickslutnk  Sr  Ferguson  for  respondents.      ' 

(J.  K.)'       ■•■■  ;•■.     -i~ 


March  26,  1891. 

'  Coram  Cross,  Baby,  Bossfi,  Doherty,  J  J. 

JOSEPH  C.  H.  LACROIX,  ^ 

{Defenela^i  in  Court  below). 

Appellant: 

LfiANDRE  FAUTEUX, 

{Phintif  in  Court  below). 
*  ■  RKSP(5NDENl|.f 

Lessor  and  lessee— ^liease — Tacit  reconduction— Notice  to 
'  terminate— Art.  1061,  C:^. 

HiiLD :— That  where  a  lease  in  vritinK  is  ccmtinned  by  tacit  raoondoc 
the  notiod  neoesBary  to  terminate  it  nuut  be,  in  wpting.     . , 
.    -  ■  '        • 

App'BAL  from  a  judgment  of  the  Superior  Court,  Mon- 
treal (WuRTELE,  J.),  May  81,  1890,  j,  in  the  following 
te^ms:—     '.  ..    .         . ''        ';....  .  /'■     ■ .  ^.  - 
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•♦La  Oour,  aprts  avoir  enteAdn  les  parties,  par  leurs 
avocats,  sur  le  m^rite  de  la  cause,  avoir  examine  la  proce- 
dure et  les,  pidces  produites,  avoir  entendu  k  Tandience 
les  tfimoins  produits  par  le  demandeur,  et  le  d^fende^r 
examine  comme  t6inoin  et  avoir  d61ib6r6 ; 

"  Attendu  que  le  demandeur  comme  proprifitaire  de  la 
partie  non  subdivisie  du  lot  No.  1196  du  cadastre  du 
quartier  St- Jacques,  de  la  cit6  de  Montreal,  avec  une 
maison  en  pierre  k  trois  stages  et  autres  bfttisses  dessus 
construites,  en  vertu  d'un  titre  d'acW  du  9  novembre 
1889,  dument  enregistrfe  avec  jouissauce  des  revenus  de^ 
puis  le  ler  du  mois,  r6clame  du  dfefendeur  la  somme  de 
1800,  6tant  pour  le  loyer  de  la  dite  propriety  du  ler  no- 
vembre 1888  au  ler  mai  1889,  A  raison  de  |600  parann6e, 
que  le  dfefendeur  devait  en  vertti  d'un  bail  pour  une 
ann6e  k  computer  du  ler  mai  1887,  contenu  dans  un  acte 
devente  de  la  dite  propri6t6  et  d'autres  propri6t6s  con- 
senti  par  le  dfefendeur  k  Dame  Marie  Emma  Corine  Mar- 
coux  le  13  aoM  188'?,  devant  Mtre.  O.  Marin,  notaire,  et 
par  I'occupation  du  dfefendeur  continufee  apres  I'expiration 
de  la  dite  annfee,  sans  autres  conventions,  et  qu'il  de- 
mande  que  le  dfefendeur  soit  expulsfe  de  la  dite  proprifetfe, 
avis  de  congfe  Itii  ayant  fetfe  donn6  par  le  demandeur  avant 
le  ler  ffevrier  1890 ;  '  #^       . 

"Attendu  que  le  dfefendeur  plaide  qu'4  I'expiratibn  du 
^it  bail  d'une  annfee,  il  aurait  coiitinufe  d'occuper  la  dite 
prophfetfe  sans  bail  fecrit  pour  une  autre  annfee  k  raison  de 
1400  pour  I'annfee  comme  le  locataire  du  nommfe  Charles 
"W.  Philips,  qui  avait  acquis  la  dite  proprifetfe  de  la  dite 
.Dame  Marie  Emma  Gorine  Marcoux,  et  qu'il  aurait  en- 
suite  fetfe  continufe  par  tacite  reconduction  pour  le  mfeme 
loyer  annuel  de  |400,  qu'il  aurait  payfe  ce  loyer  de  #400 
intfegralement  au  dit  Philips  et  ensnite  six  mois  de  loyer 
sur  le  mfeme  pied,  du  ler  mai  an  ler  novembre  1889,  sui- 
vant  re^u  du  22  octobre  1889,  au  nommfe  James  Baxter 
qui  avait  acquis  la  dite  p^prifetfeetl'a  vendue  aprds  oe 
paiement  an  demandeur ;  qu'il  aura  oflTert  |200  au  deman- 
?fy  PO"  ^^  ^"_°^**"  ^^  ^*>°  We^  dn  ler  novembre 


1889,  an  l« mai  1890,  le  n  KvrierT891J,  i^ff  le  mmlS^ 
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de  Mtre.  O.  Marin,  notaire ;  et  que  le  jMnandenr  ne  lui 
avait  pas  dona6  avis  de  cong6  dans  le  d61ai  prescrit  par 
la  loi ;  et  qn»  le  dfefendeur  a  consign^  la  dite  somme  de 
|200,  avec  solli  plaidoyer  ; 

••  Oonsid6rtlnt  qn'il  a  6t6  constats  en  preuve  que  le  nou- 
veau  bail  intervenu  entre  les  dits  Charles  W.. Philips  et 
le  d6fendenr  a  6t6  fait  moyennant  un  loyer  annuel  non  de 
1400  mais  de  $500,  et  que  1^9u  de  $400  donn6  par  le 
dit  Philips  est  expliquS  par  le  fait  qu'une  somme  de  flOO 
aurait  §t6  accord6e  au  d6!endeur  pour  des  r6t>arattons  k 
la  charge  du  proprifetaire,  qu'il  pr6tendait  avoir  faites,  et 
par  ces  mots  qu'il  contient :  '  he  paying  for  all  repairs 
that  have  been  done  to  the  house  to  this  date ; ' 

"Considerant  que  Ton  trouve  un  commencement  .\ 
preuve  pour  justifier  la  preuve  par  t6moins^^^i||poi, 
velle  convention  dans  Valldgation  contenue  JhH^  plai- 
doyer du  d6fendeur,  'qu'd  respiration  du  4|PPI^le  d^\ 

•  f^ndeur  aurait  continue  k  occtiper  le  dit  immetible  isans] 
'bail  6crit  comme  locataire  du\dit  Philips^'  et  dans  la 

-piirase  suivante  dans  sa  deposition :  /II  m'a  demands  si 

•  j'avais  un  bail ;  j'ai  dit  que  j'avais  un  bail  verbal ; '  y  ^ 

•*  Consid6rant  que  la  tacite  >  reconduction  invoqu§e\par 
le  d6fendeur  aprds  le  bail  verik>al  qui  s'est  terming  le  W 
mai  1889,  a  du  nfecessairementyavoir  lieu  pour  le  m6i 
loyer  de  $500  par  annfecs,  et  qu>l  appert  en  preuve  queN 
quand  le  dit  Jame^  Baxter  &  pris  les  |200  mentipnn6es 
dans  le  refu  du  22  octobre  1889  il  u'a  pas  acquiesce  A  la 
pr6tention  du  dfefendeur  que  le  loyer  annuel  etait  de  1400, 
mais  qu'il  a  pris  cette  6omme  de  |200,  et  a  sign6  le  re9U. 
en  question  que  p>arce  qu'il  ne  voulait  pas  entreprendre 
un  proces  pour  la  balance  et  qu'il  a  pri6  monsieiur  Geof- 
frion  qui  agissait  pour  le  ddfendeur  de  t&6her  de  pierce- 
voir  pour  lui  cette  balance ;    *^  >$■ 

"Considerant  que  la  somme  due  par  le  dfefendeur  ^ 
demandeur  pour  Je  loyer  de  six  mois  du  ler  novembre 
1889  an  ler  mai  1890  est  de  |260  ;  et  que  psirtant  I'offife 
16gale  du  d6fendeur  est  insuffisante ;  , 

••  donsidSrant  qu'un  avis  de  coUg6  pent  6tre  donn6  ver- 
balei^ent  et  peut  6tre  6tabli  par  I'aven  du  locataire  du, 
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prouvS  par  tSmoins  qnand  il  y  a  an  commencement  de 
preuve  par  6crit ;  *  : 

"ponsid^rant  que  Ton  tronve  un  commeucenient  de 
preuve  par  6crit  pour  permfettre  la,  preuve  de  Pavis  de 
coDg^  pi|r  tSmoins  dans  la  deposition  du  d^fendenr  ou  il 
dit :  '^.fy  suis  all6  (chez  le  demandenrX  avant  le  premier 
'  ffivrier ;  j'iki  6t6  lui  offrir  son  loyer  etsavoir  si  je  devais 
•  rester  dans  tpa  maison.  Cela  6tait  le  27  Janvier ;  * 

"  Consid^rai^t  que  le  demandeur  a  prouv6  par  le  t^moi- 
gnage  de  son  fils^  Thomas  Arthur  Fauteux  qu'il  a  donnfi 
unavisde  cong6ledit  27  Janvier  1890.  et  que  la  lettre 
du  6  ftvrier  1890,  qui  contient  aussi  uh  ayis  de  cong§,  a  - 
6t6  envoys  d'abondant  pour  se  dgbarrasser  des  obsessions 
du  d^fendeur,  qui  chei;chait  toujours  a  persuader  le  de- 
mandeut  de  lui  laisser  la  maison  ;  ^ 

"  Oonsidferant  que  le  d6fendeur  est  mal  fonde  dans  son 
plaidoyer  et  que  le  demandeur  a  droit  de  demauder  son 
^expulsion ;  V      -^ 

"  Renvoie  le  plaidoyer  du  d6fe]adeur  et  declare  ses  oflFres 
insuffisantes,  condamne  le  defendte.ar  k  payer  au  deman- 
deur la  somme  de  |260,  pour  six  inois  de  loyer,  du  l^r 
novemWe  1889  au  ler  mai  1890,  avec^>  int^rM  du-^,mai 
1890,  date  de  1 'assignation,  et  les  dfipens  distraits  k  maitres* 
Rainville  et  Archambault,  les  avocats  du  demandfeur,  et 
ordonne  au  ddfendeur  de  livrer  la  possessioiK  au  deman- 
deur du  dit  immeuble,  design^  au  long  com^e  suit: 
(Description) ; 

"  Et  dfecr^te  <ju'A  d6faut  par  lui  de  ce  faire  dans  le  dfelai 
de  dix  jours  apres  la  signification  d'une  copie  du  present 
jugement  il  soit  expuls6  lui  et  les  siens  des  dits  lieux,  et 
que  tons  les  biens  meubles  qui  peuvent  s'y  trouver  soient 
ettlev6s  et  mis  su?  le  carreau  sous  rautoritfe  de  cette  Cour, 
et  que  le  demandeur  soit  mis  en  posi^ession  pleine  et  en- 
ti^re  du  dit  jmmeuble." 

Jan.  20,  21,  1891 J  \ 

GeoffrioH,  Q.  C,  for  appellant  :—^  -     ,^~^- 
Le  16  ao6t  1887,  rappe|ant  vendit  A  madame  Kerouack, 
entr'autres  propri6t68  xuae  maison  et  ses  ddpendances 
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sitn^es  stir  la  rne  Sherbrooke  h  Montrtel,  qui  est  lamdiae 
que  c0Ue  46crite  en  la  declaration  de  rintim6.  '       "^ 

'D|UM  I'aote-de  vente,  nn  bail  ^ela  maison  est  ooni^nti 
Mme  Keronack  en  favenr  do  I'appelant  jusqn'an  ler 
mai  alors  prochain  &  raison  de  1800  par  anni§e.        '    ,    ** 

Le  5  ileptembre  18H7,  madamis  Kerouac  venditle  m6me 
immetible  ^  Ghs.  W.  PJiilips,  t  la.«harge  dii  bail  pl^s 
hftut  mdiitionn6.  -.     ';§;''   -      -  '        ' 

,iie  lei;^il^  1888,  I'appelant  cpiitiniie  k  occupy  leu  prd^ 
misses  d  titre  de  locataire.  ' '        ^.  ■■,    '■■  , 

Le  29  d^cembre  1888,  PlHlips  pai>  rentromiie  de  iiOli 
^ent  Frederick  Hudsoni  BUT  paiement  ^  Ini  fait4e  la 
somme  de  |400,  remit  ^  I'appelant  le  Ve^n  snivant:  "BeV; 
"ceiVed  f]fom-J.,H:  Lacrolx  the  sum  of  |400,  being  pay- 
"  ment  in  full  of  r^nt  of  884  Sherbrooke  Street  honse  jip 
"to  May  Ist,  1869,  he  paying  for  all  repairs  that  have 
'"  been  done  to-  the  house  ap''to  this  date  " 
>  Plus  tard  Philipa^  ayant 'Vendu  la  i^rbpri6t6  ^  James 
Baxter,  celui-ci  signai«b  faveur  de  ^appelant  le,re9a  s'ui- 
<vant  en  date  dn  "22^.  octobre  1889*:  "Re^n  de..J.°0.  H, . 
"  Lacroiz,  6cr.,  la  somine  de  |200,~^ant  poiir  le  Idyer  de^ 
"la  maison  No.  884  rue  Sherbrooke,  da  ler 'mai  dernier 
"an  ler  novembre  prochPain  (1889),  ca  loyer.est  "patjki 
"James  Baxter,^  6cr.,  agi^sant  anx  px^sentes  pai:  H.  B. 
'  "  Bainville;  6cr..  comme   6tant  anx  droits  de  Charles 
"  William  Philips,  en  verttt  d'upi  acte  de  tran^Tt  et  ces- 
"  sion  par  W.  A.  Gddwell,  en  sa  qn«tlit6  de  cnratenr  &  1«  ■ 
. "  ftiilite  dn  dit  Philips  an  dit  James  ^attet,  re^n  devant 
"  JJtre.'  Kittson,  N.  P./le  H  septembre  dernier,.'*     V    ' . , 

tie  11  t%vrier  1890,  I'appelant  .fit  des  offres  r6elles  i 
rintim^  de  $200,  6tant  :J100  pour  le  ierme  d^^loyer  6chii 
le  ler  dA  mdme  mois,  et  |100  poiir  le  terme  it  6bhqir  le^ 

ler  ma|ai|o'B  P'^'*^'^^-  -•  *         ,  "        > 

Oes  b£fres  farent  refas^es  par  I'intiml  comme  insnffi- 
santes,  et  le  5  mai  dernier  (1890)  on  biflf  d'amignation 
sotu  I'acte  des  locatenrs  et  locataires  fht  pris  pu'  Tintim^ 
qui  demande  dans  ses  conclosions:  1o,  vae  coiidiimnation 
pour  $800,  6tant.  pour  deux  fepies  de  ^oyer  k  raison  de 
1600  par  annfee ;  2o.  I'expnlsion  de  Tappelant  &  qni  I'in- 


'?'y*T*^;^  ifw^cjirr '  ^ 
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tini6  pretend  avoir  figniM  ifii  cong6  r6gulier"a?tat  le- 
ler  f6vrier  1890.  •  ' 


L'appelaiit,  ^par  sa  d6fen8e%r6tend  :  que  son  bail  a  6t6 
eotttinn6  par  tacite  reconduction  depoiale  ler  mei  1888, 
^veo  la  modification  que  le  loyer  fut  r6dnit^i400  par 
annde  et  qu'en  consfiqaenceses offres  de  |200  qu'il renoa- 
velle,-8ont  suffisantes';  2.  Qu'il  est  faux  que  rintim6  ait 
8ignifi6  auoun  cong6,^  I'appelant  ayant  le  ler  ftyrier 
1890;  que  le  seijl  «ong6  que  rappelaiot  ait  re9u  eat  par 
lettre  missive  de  rintiMfe,  4at6e  le  .5  ftvrier  et  d§liv^6e  r 
I'appelant  le  X  ffivrier' 1890^  que  oe  cong6  est  tardif  et 
que  le  bikil  alors  existant  a  6t6'  rgnQuvelS  potirujjfe  autre 
,ann6e.  •  :  ;■■•  .;;*^; 

/  '  Ji'intim§  r^nd.que  la  tacite  reconduotion<invoqu6e 
par  I'appelant  iieu  lieu  pour  le  mdme  loyer  ^-que  lord  da 
pallement  fiut^ft  Bhilii:^,  ^uoique  le  refit  ne  mentionne' 

/  que  1400,  une  somm#^e  ir200  avait  6t6  pay6e  en  repara- 
tions;  que  quanf  au  re^ii  de  JFameV^axtef  il  a„^obtena 
sous  de  faneses  repi:6senUtii>ns  et  que  d'ailleun  le  dit 

r  r^un'anntit  gte  sigfll  que  sops  p^otftt  j  que  I'intime  n'A- 
UH  pas  ob^i||B  d^  donner  ^ng6,j  mais  qn'&  tout  ey6ne- 
men^  rinti^e  Vi  donn^  tilgilem^t^  J«  ,  ^^  >     .    \  •  \      , 

•  ^^*»»»^  ^^#Mi^-— li'offre  d^}^i!2o6  est-e||i  puffi^ante  ? 
tes  Refits  prodttits  pi^^rappeiant  font  une  pr^nve^  com- 

'  pl^te  k  i^ppui  de  sa  dfef^se.  11  ne  pe^ut  pas  y  avoir  deux 
interpretations  du  remade  James  Baxte1r^4>uteurjde  Tin- 

^^  tiin6;  jjelui  de  Philips  *st%alement  clai'r  et  explicite, 

.seulMiieiit  il  c^n^ent  les  inofts'  suivants  :  he^paj/iiig  for 

alir^rs  that  hqnf  b€9^  done  toiltfi  house  up  to  this  date,  bUt 

j'lesquels  I'intime  base  sa  pretention  .quUl  pent  prouver. 

•  conire  le  pontenu  de.cet  6crit,  et  chose  etrange  la  Qpur 
'inferienre  est  iombee  dan^'cette  erreur.     ■'  ..  /A, 
\  :Kemarquons  de  suite,  que  I'appelant  qui  a  ete  elamin6 
comme  ttounA  par  rintime  n'a  pas  ^  qnestionne  sur  ce 
PQint ;  mdson  qtii  a  sigpe  le  refu  et  tonohe  I'axgent 

'  directeihent  des  mains.de  Tappelant  n'a  pas  et6  examine 
pour  expliquer  les  circonstances  o4  ce  re^u  a  6t6  donn6; 
le  senl  t6moin  .entendu  pot^  prouver  contre  le  contenu 
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Pauteux. 


de  cet  6crit  est  PhiXp*  lui-m6me;  il  va  Bans  dire  que^ 

.  I'appelant  s'eijt  obj06t6  k  cette  preuve.      , 

Nona  rfiservonti  nos  commentai^es  sur  la  cr4dibilit6.de 
ce  t^moin^  et  Bjdr  la  vraisemblance  de  son  r6cit  pour  I'au- 
dition  de  la'^UHtt  ;  quMl  nous  suffise  d'obserrer  qu'il  y  A, 
contradiction  entre  les  alligations  de  ol'intimfe  et  la  verv 
sionr  decet^moin  complaisant.  L'inti^^  soutient  que  la, 
tacit€!^reconduction  a  eu  lieu  k  raison  du  loyer  originaire 

'  de|600;  PWlips  admet  que  le  loyer  a  a6  chang6,  mais 
a  affirme  qu'il  n'y  a  eu  qu'une  reduction  de  $100,  laiss^nt; 
//au  lieu  de  |60p  un  loyer  de  $500.    En  face  dbs  'termfts 
formels  du.re?  n  :  Received  from  J,  H.  Lacroix  the  sum  of 

$400  being  payment  in  Jull  of  rent up  to  May  1st,  qui 

ne  mentionnent  pas  une  balance  de  loper,H  Philips  affirme 
qu'une  autre  som me  dc  $100^  6tait  allonge'  pour  des  rfepa-  , 
rations,  rinti^6  soutient  que  c'est  $200,  et  si  I'appelant 
eut  soutenu  qUe  c'fetait  $10,  $20  ou  $80  que^d#iendrait 
le  re9u  dans  toV/cela  ?  ^-  " 

-  N'«8t-ir  pis  plus  raisonnable  et  suitout  pirns  Higal  de 
s'en  tenir  au  re9tt  qui  parle  par  lui-nifeme?  De  trouver 
dans  ce  re^u  que  le  loygr  6tait  rMuit  &  $400  4  causae  de 
r^tat  dllapidi;  de  la  maison ;  que  les  rdpaipatioiis  faites 
par  rappelant  itaient  la  cause  et  la  raison  dfe  cette  r^dAo- 
tion,  et  non  pas  la  valeur  re9ue  ou  consid6jration  chiffrio 
par  Philips  k  $100  ni  plus  ni  moins. 
Mais  supposons  qu*il  ait  pu  y  avoir  mal  entendu  lors 

^^efu  de  Philips,  comment  peut-on  soutenir  la  m6me 

^'SSSSe  quant  au  re9U  de  Baxter?   .Aussi  I'intimfi  change- 

'  t-il  de  tactique  ;  qua9t  k  ce  re9U  il  a  6t6  obienu  sous  de 
fausses  representations. 

Halle  \k\  Cette  fois  I'appelant  n'est  plus  k  la  merci 
d'un  tfimoin  qui  s'arrange  pour  raconter  une  histoire  ou 

-  les  contradictions  sont  impossibles  ;'  cette  fbis  I'appelant 
a  agi  et  a  6t6  repr6aente  par  un  tiers, -jet  ce  tiers  a  6t6  e^; 
tendu  comme  tfemoin.  ,»5»^  t  "^ 

Le  te9U  sign6  par/  BaxterJa  6t6  pr^parfi  par  C.  A.  Gteof- 
frion,  I'aviseur  16gal  de  I'appelant ;  11  a  6t*  Aoumis  k  Par 
vance  au  cr6anci^,  les  piitentiohs  du  d6biteur  ont  6t6 


-^iuremenT  expU^iifies,  le  re9U  de  Philips  ft  6tA  comm^ 
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niqu6  k  Baxter  qai  eu  a  prie  oopie.  S'est-il  conault6  ou 
non  avec  Philips,  nous  I'ignoronB  ;  ^oiyours  est-il  qu'en 
pleine  connaissance  de  cause  Baxter  ayant  acceptA^200 
pour  lea  deux  premiers  termes  de  I'annge  commen9ant  le 
ler  mai  1889,  son  ayant  cause  ne  pent  pas  r^claiAer  plu« 

.  que  son  auteur  pour  les  deux  derniers  termes. 

Baxter  a  6t6  trt)mp6,  prfitend-on  ;  s'il  I'a  6t6  c'est  qu'il 

'  I'a  voulu,  il  a  6t6  mis  k  mfime  de  e'assurer  de  I'exactitude 
des  prfitentiorife  de  }^^j^\a,n\il  les  a  discutfies  avec  I'agent 
del'appelant  et  s'est  d6cid6"  A  accepter  lemoutant  offerl 
sans  rSservtMi  prom ;  volenti  nmfil  injuria. 

Deuxiime  qwstion.^luvaimmtiKie  du  cong6  da  mise  en 
•   demeure. ..  ,-.  ..>  "  v  .  •. ;;'  i^l,;  ■ 

L'article  1667  de  notre  Code  d6clare  quand  le  locateur 
est  tenu  de  donner  cong6  afl  locataire;  la  jurisprudence 
n^st  pl^  incertain^  quant  k  la  nficessitfi  du  cong6  pour 
mettre  fin  au  bail^rit  continu6  par  tacite  reconduction. 
Notre  article  ne  dit  pag  eH  quels  termes  et  d^  quelle  ma- 
liiSre  ce  cong6  doit  6tre  sigttifi6,  il  faut  done  recourir  aux 
rdgles  ordinaires  de  la  inise  en  demeure. 

LVticle  406*7  de  notre  Code  qui  r6git  cette  matidre 
ooBrtS|)ond  A  l'article  1186  du  Code  Fran^ais,  mais  il  en 
diBfere  notablement.  II  convibnt  de  mettre  en  regard  ces 
deux  articles,  ofin  de  mettre  la  Couren  garde  contre  les 
pr6c6dent8  et  les  autoritfes^que  Ton  tiouve  en  Frapce. 

'  Ifotre  article  loe"?  selit:  "  Le  dfebiteur  pent  6t^e  coub- 
"  titu6  en  demetire  soit  par  les  termes  mftme  du  contrati 
l^lorsqu'il  contient  una  stipiaation  que  le  seul  6coule- 
**  inent  du  temps  pour  4!accomplir  aura  cet  effet,  soit  par 
"  i;effet  seui  de  la  IqI  ;  soit  par  un6  interpellation  en  jus-  ' 
"  ticeou  une  demande  qui  doit  6tre,par  6crit  k  inoins  que 

."  1^  contratlui-mdme  ne  soit  verbal.'' 

I{jtf><J^o  1139  du  Oodel^apoleon  est  comni« suit:. Le 
d§bi«r  est  constitufi  hn  jl^eufe,  soit  par  sommation  ou 
par^treacte  Univalent,  soit  par  I'eflfet  de  la  convention, 

J  lorsqu'elle  porte,  que,  sans  qu'il, soit  besoin  d'acte,  et  par 

•*rf^!-^^z^°^  ^^  *^'"^'  ^Q^^^^^eP'^  aera  en  demeur^ 
C«^9  o6le  voil  notw  «X16  ezige  que  la  demande 


^  liw. 
Laeroiz 
Fautaus. 


(A-: 


'J 

/ 
I 


f. _ 

■\- 

# 

^ 

S 

■IB'^ 

-,y 

''^w'  ' 

i .  ,■; 

,'>^--..-.- 

1 

LmnIi 
fkwtfitt. 


^¥\^* 


\i  'J 


K. 


48 


MQlirTBXAL  LAW  BKPOBTi. 


ii 

A. 


•ig;nifi6e  au  d^bitear  $oU,  pair  icrit,  le  Oode  Fran9ai8  ne 
contient  pas  cette  disposition.  Nonobstant  ce  silence  da 
Oode  Franfais  quant  h  la  forme  de  la  demande  (qai  est 
6qai:valente  ici .  k  notification,  avis,  protdt)  lea  aatenrs 

80i)t  loin  de  s'entendre  snr  cette  questiolC 
Dnranton,  tome  17,  Nos.  121,  122 ;  vol.  9,  Edition  belgo, 

p.  248.  ■■',', 

OilioQard,  vol.  87  (ler  vol.  Louage),   Nps.  s'^l,  882, 
888, 48t  •  •   iK  ' 

Sirey,  Oode  Annot6,  Art.  1786,  No.  81.    3a)[>pl6ment, ' 
Nos.  8,4,  6.  '■■   " 

,Sirey,  Oode  Annot6,  ^rt.  1716,  Nos.  1,  16.    Sttpplftneilt 
Nos.  1,11.  ' 

Nous  ne  trouvons  di^ns  notre  Jurispradence  qae  dejix 
.canbes  rapport^es,  Mollmr  v.  Favreau,  1  L.  0.  L.  J.,  p.  28. 
Gette  decision  est  ant6i|idare  an  Code,  et  il  s'agissait  d'un 
bail  verbal.  Notre  article  donn6  comme  ancien  droit  fait 
nne  ex6eption  pour  la  ihise  en  demeure  qtmid  le  contrat 
est  verbal ;  nul  doute  qne  lorsqde  les  partidase  sont  dis* 
pens^QS  d'<§orits  pour  le  contrat,  la  mise  h  exi&ca^ja  paisse 
en  dtre  reqnise  dans  la  mdme  forme,  c'est-ik-dire  sanihgcrit. 
Gette  decision  ne  peat  done  pas  jeter  de  Inmidre  sur  la 
question  qui  nous  occnpe,  si  <^  n'est  qu'elle  ne  (tOnne  que 
pln^  d(9  port6e  k  notre  article  106^  qui  «>  6t6  T6dig6  aprds . 
\cette  decision,  ou  la  raison  de  renverser  le  jugement  snjet 
a^la  revision  ost,.qae  le  cobtrat  etapt  verbal  la  mise  en 
-  demenre  verbale  snffisait. 

L'autre  decision  est  celle  de  Bilanger  et  PaaiQH,  14  B.  Lu, 

'  p.  626j  dans  cette  cause  la  Gour  de  Revision  a  renven6 

le  jngWent  d\juge  Mathieu  donnant  k  I'article  1067  la 

significatipn  qu^-  nous  prStendobs  6tre  la  veritable ;  le 

jngeWt^tele  dans  la  pr^sente' cause  a  suivi  cette  juris* 

^  prudenceX    ^   ,  If "     ■     . "    .   ■ 

Nous  som^es  anjonrd'hui  devant  uiie  Gour  d'one  jnri- 
dietion  sup(§rieare,  qui  n'est  pais  lide  i)|ff  le  pr6c6dent  de 
\Biltmge/r  v.  Piveton  inona  ponvbns  done  disouter  cette 
questioWinttfiressantei,  sans  attacher  k  cette  decision  d'antre 
importance  que  oelle  qui  pent  lai  donner  la  for^e  da  nu-« 
jpt(|f»ag  l»^tfi|^an»l  inftrienr.        ,        -^=^ 
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Disfingnons  de  saite  lea  om  oA  I'l^veu  de  la  partie  n^ 
p«ut  avoir  qu'an  eftet  anilatSral  de  qeux  o4  lep  faits 
iivoufia  donnent  liem  A  dfea  obligations  et  droits  r6cipro- 
,  qaes ,-  et  encore  lea  caa  ou  lea  partiett  ont  pu  mettie  par 
ecrit  leuVa  conventions  de  oenx  bfl  le  consentement  des' 
deux  parties  n'est  pas  n^cessaire  pour  cr6er  nne  obliga- 
tion ;  dans  la  premiere  hypothdse  nons  admettons,  mais 
y^     sons  toute  reserve,  que  I'aveu  de  la  partie  pent  tenir  lieu 
^  d'un  6orit,  mais  dans  la  .iseconde  hypothdse  nous  soate< 
nons  q^ue  rien-iiep^t  rompiacer  I'lfecrit  d  moins  d'une 
convention  agr66e  par  les  deux  parties.     Oomparez  les 
r  articles  1967,  1^86,  1690 ;  nous  soume^tons  quelejuge- 
ment  de  ccjtte  ^ono^^ible  Oour  in  r»  Beckham  Sf  Fatmer,  22 
L.  0.  jr.,  p.  261,  n'est  pas  contraire  k  la  doctrine  que  nous 
sontenons,  mais  r^dmey^utdt  implicitement. 
•    L'article  1067  Oe  notiffcode  n'a-t-il  pas  6t6  r«dig6  pour 
faire  face  k  d6  senfblable*  6ventualit6s  t    D'ailleurs  le 
motif  nous  parait  6«ldent  ^.la  mise  en  demeure  n'est  pas 
I'acte.des  deux  parties,  11  n'y  a  pas  d'entente,  done  il 
,  'faut  Ia\rev6tir  d^s  formes  exigfes  par  la  loi. 

Nous  concluons  en  disant :  lb:  que  les  offres  dtaient 
suflifantes ;  2o.  que  I'expulsion  ne  pent  dtre  ordonn^e  vu 
rabsenoe  de  ^ng6  signifig  k  rintimd ;  qu'en  consequence 
J  le^^rement  doit  dtre  renvers^.    \ 

ili^tffii^Mft,  ibr  respondent  :•--  *  ,  . 

Les  pretentions  de  rintiin6  sont :  lo.  Que  I'appelant  lui 

doit  au  mdins  $260  de  loyer ;  2o..Qne  le  cong6  n'ifetait  pas 

.n^cessaire  pour<mett|re  fin  au  bail;  8o.  Que  dan*  toUs  l^s 

*a8,  un  avi?>iybal  dfe  d^loger  a  6t6  donn6  k  I'appelant,  et 

.    que  cet  avis  verM  Hf4  suffisant ;  4o.  Qu'enfiu  I'expulsion 

"^  doit  etrd  prononcee,  pour  les  causes  ci-dessns. 

Un  cong6  n'etaii  pas  n6cessaire  dans  les  circonstanc^ 
'  )de  cette  caus^.     A'  .  *  -         '  '      .    - 

Avuit  le  code,  14  T(»ite  dp  la  chose  lou^  mettait  fin  an 

,  contiat  delou(tge.\  Les  codificatenrs,  dans  leur  rapport 

8ur  le  titre  de  louage,  exposent  I'ancien  droit  sur  cette 

question  cojwme  suit :  Ji j^rt.  66.  Le  oontrat  de  louage  est 

"  termin6  plPla  Vente  qtoe  le  propriet^Te  fait  de  lacho^e 
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"  lonAe,  et  lelocaiaire  peni  lire  expn1i6^  mat  ■on  droit^dt 
"  reconvrer  des  dommagM-intgrAia  d6  «on  locateur." 

Le  Oodetlivil  a  inuov6  et  d6olar6,  k  I'art  1668,  que 
I'ali^nation  de  la  ohoae  lpa6e  ne  met  paa  fin  aa  bail ;  maia 
I'art.  2128  i^jonte  qn'A  ^expiration  de  rann6Q^qai  rait 
I'ali^nation,  le  looataire  ne  peat  se  pr6valoir  dn  bail  que 
s'il  a  Hfs  enteginM.  Id,  il  ne  saurait  dtre.queatfon  d'en* 
regiHtremunt,  paisqn'il  a'agit  d'un  bail  verbal.  Done, 
Pintim6  avait  le  droit  d'expnlaer  I'appelant  le  ler  mai 
1890,  Sana  iaivre  lea  formalit^s  6diot^ee  par  laloi.poar 
mettre  fin  ji  an  bail. 

Nona  citerona  aur  ce  point : 

26  Laarent,  Noa.  888.  889. 

4  Anbry  &  Baa.  p.  601,  note  82. 

26  Jariat,  p^  lOt*  "    * 

Dana  to^aiea  caa,  il  a  M  donn£  k  I'appelant  an  0Qng6 
verbal  en  tempa  voala  poar  mettre  fin  au  bail. 

Le  t6moin  Thomaa  Artbnr  Faateax,  le  fila  de  Tintimft, 
6tait  priaent,  le  27  Janvier  dernier,  k  ane  converaation 
qni  a  ea  li^a  entre  lea  parties,  et  Tintimd  a  alora  d£olar6 
k  I'appelant  qa'il  prendrait  poaaeaaion  de  aa  maiaon  le  ler 
mai. 

L'admiaaion  de  cette  preave  teatimoniale  eat  jnatiQifii^ 
par  an  commencement  de  |)reave  par  6crit  qae  Ton  troave 
dana  la  d6poaition  de  I'apipelant:  "  J'y  aaia  aI16  (cheil'ap- 
"  pelant)  avant  ler  premier  f(6vrier.  J'l^i  6t6  Ini  oflPrir  aon 
"  loyer,  et  sawrir  $i  fattaU  rester  dant  ma  maison.  Oela  6teit 
"le  27  Janvier."  ^ 

Voir  Agnel,  Prop,  et  Loc.,  No.  886r^   \ p^ 

26  Laarent,  NoeJ827-828. 

Ponr  cea  diveraea  raiaona,  I'intim^  avait  droit  de  de- 
mand^r  I'expalaion  de  I'appelantv/  Nona  f^anmona  noa 
pr6tentiona  en  diaant :  lo.  qae  le'cong6  n'^bit  paa  reqaia 
k  I'expiration  de  I'annte  da  bail,  parce  ce  bail  n'a  pas  6t6 
enregiatr6; 

2o.  Un  avis  de  cQng6  d'aa*deU  de  troia  moia  a  6t6  T6g:a- 
lidrement  donni  4  I'appelant  par  rintim6 ; 

8q.  Enfin  lea  ofirea  de  I'appelant  aont  inanffiaaiitea,  et 
c'aat  U  una  antra  oanaa  d'expolaioni 
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BoMt.  J.  (||Br  the  Court)  :— 

II  a'agit  4'une  aotion  en  Aviotioti  p*r  nn  proprl«t«ire 
contre  an  looataire. 

Ixj  demandenr  pr«tend  qne  le  d6fendear  devait  qnitter 
lesheax  le  ler  mai  1800  paroe  qne  son  bail  par  taoite 
reconduction  6Uit  alom  erpir*.  et  il  reclame  de  plu«  |260 
pour  six  moii  d»  loyer  6ohu,  k  oette  date,  k  raiaon  de  1600 
parann6e. 

Le  dAfendeur  dit  qu'il  n'fitait  pas  tenu  de  d«guerpir 
parce  qu'il  o^pupait,  par  taoite  reoondpotion ;  qne  cette 
taoite  recotfdnction  ne  pouvait  «tre  miae  k  fin  sans  nn 
cong6d6loger  dan.  le  d61ai  fix6  et  qne  ce  oong6  n'avairt 
pas  6t6  donn*.  II  soutient  de  pin.  quant  an  loyer  r6olam« 
qu  U  ne  le  doit  pour  les  six  mois  6ohus  qu'A  raison  de 
•400  par  an.  savoir,  |200;  qu'il  avait  d6j4  ofiert  cette  - 
Bomme  ayant  Taction,  et  il  r6il«re  ses  offres  et  lee  d6pose 
aveo  sea  plaidoyen.  I 

U  jugement  a  renvoy6  le  plaidoyer  du  d6fendenr  i^r   ^ 
les  deux  chefs  de  defense,  a  ordonn6  rexpulsjou,  d6olai6 
le«  offres  insuffisantes  et  oondamn6  le  ddfendeur  k  Daver 
1260.  -  I  ,  "^  '  • 

O'est  de  ce  jugement  dont  U  y  a  appel.  ^F   ^ 

II  86  prteente  ici  deux  questions.  La  premiere :  Quel 
est  le  tans  du  loyer  annuel  ?  la  seconde:  Si  un  cong6  d6- 
loger  6tait  n6uessaire.  et,  s'il  devait  «tre  donn6  comment 
devait-il  I'fitre  ?  '^  _  _      ^    •!~i 

PremiAre  question :  Le  bail  origiiudro  eat  oontenn  dans 
nn  aote  de  vente  consenti  le  16  aoAt  188t,  par  lb  dfifen^ 
deikr  lAoxoix  alors  proprifitaire  de  rimmeuble  en  ques- 
tion, k  Madame  Kirouao,  et  il  eat  £ut  pour  un  |n  A  comp- 
ter  du  ler  mai  1887  k  raisonide  #600  pour  I'annte.  Le  6 
■eptembre  1887;  Madame  KAronao  a  vendu  la  propxi6t«  k 
Philips,  et  M.  Lacroix  a  continu6  d'occuper  les  lienz  aprts 
Texpiration'de  aon  ann6e  de  loyer,  sans  qu'il  panusae  avoir 
6t6,  entro  lui  et  le  nouvean  propri6taire,  aucunement 
queetion  dn  moptant  du  loyer  jnsqn'an  29  dtoembre  1MB. 
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Al^nnt  TfAdgmn,  p<rar  Vannla  tntlftra  de  loyer,  du  ler  nwi^ 
1888  au   l«inn»i  1M8U,  jjour  |400  ;  "  L»«in)ix  |»ay»nt   U 
co(ki  do  toutoa  lea  r^parationii  fttiteM  Ju«qu'A  c«ite  date" 

(1«  n<9a  est  interprAU;  d'anu  mani^ru  diff()ronte  paf  Ins 
psrtiM,  Laoroix  Moattuiaiii  qtt'il  (*tabUt  uii  loyer  h  rainon 
do  1400  pour  rann^Ms  «t  Faateax  de  aon  vAt(i  diaant  que 
le  loyer  ^tait  de  #500,  itavoir,  |400  eii  argent,  moiitaiit 
poftt  au  r«9a  oomme  ayant  M  alora  pay*,  et  |100  oo&t 

4m  irdpuRtiona  aaasi  mentionii^ea  aa  re^m.     •       _^      Vi, 

Paatenx  a  fait  entendre  Philips  pour  6tablir  qoe  h 
loyer  (♦lait  de  1600  et  Philipa  a  de  fait  jur6  qne  tol  6talt 
le  montant  da' loyer,  main  il  «joute  qu'il  avait  fait  la  re- 
daction de  |H0O  k  |500  parce  que  Laoroix  avait  conaenti 
k  qaitter  la  maisou  en  aucnu  temps  de  I'ann^e,  sous  an 
moil  d'avia.  Cette  codveution  est  improbable  en  elle- 
mAme,  mais  ello  devient  impoiMiblo  si  on  la  met  en  regard 
da  fait  qne  le  paiement  de  loyer  fait  an'  20  d6oembre 
r^tait  poar  toute  Tann^e  k  aller  an  ler  mai  alors  proohain, 
et  Ton  ne  pent  guire  adoj;»ter  la  th6orie  que  Lacroix  ae 
serait  aonmis  k  cetta  condition  extraorctinaire  de  vider  lea 
lienx  en  aacnn  temps  de  I'hiver,  aous  d^  mois  d'avia,  aa 
bon  plaiairdu  propi^itaire,  et-qa'il  aaraitAen  m6me  temps 
qu'il  aurait  aoo6d6  k  cettte)  i^ndlition.  payo  d'avanoe  tout 

*  le  loyer,  pour  lea  quatre^^ia^^  reatai^BWt  ehcore  Aoourir, 
aans  savoir  s'il  ponrrait  i>ccuper  lea  lieuz,  pendant  toute 
ou  aucune  partie  de  cette  p6riode  de  temps.    Hodgson 

.  qui  avait  refu  I'argent  et  donn6  le  re9a  pour  Fhilips  n'a 
pas  6t6  entendu. 

Oe  que  Ton  pent  dire  de  mieux  dans  tout  oeci  en  faveur 
du  demandeur  c'est  que  cette  preuve  n'est  pas  dfitermi- 
nante-,  mais  les  faits  subsdql^nta  me  paraissent  donner 
entidrement  raiaon  au  d^fendeur.  Le  ler  octpbre  1889, 
le  cnrateuT  nomm6  auz  biens  de  Philips  devenu  inaol- 

*  Vable,  a  vendu  la  propriety  k  Baxter  qui,  par  le  mdme 
ikcte  est  devenu  ceasionnaire  et  cr6ancier  du  loyer^ai 

'  avait  couru  depuis  le  premier  mai.  Et  nous  tronvonsau 
dossier,  en  date  du  22  octobre  de  la  mdme  ann6e,  nn  refu 
par  lui  sign6  pour  $200  aveo  la  declaration  que  cette 
somme  Staitponrle  loyer  du  ler  mai  an  ler  fiovembrar  /^ 


^ 
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t'on  •  aifqaa  B«xt«r  nWalt  consonti  A  •oceptwr  oett« 
■omme  quo  oommu  piaAllnr  ot  parce  qu'll  s'Attit  con-  ^p*' 
vainoo  qu'il  ne  pouvait  »voir  plu*.  OVst  poaaiblo  ;  mda 
il  n'en  mt  pM  moiiM  vrai  qu'il  •  donii«  le  ro^u  «ii  con- 
nftiMauue  do  osaifl,  apr^a  flzamen  do  toui  )«a  faita  «t  m&ift 
d«liMratioo.  Nul  doate  qu'il  a  tait  tout  <m  Ron  pouvofr 
pour  dbtonir  le  loyflr  «n  raiaon  de  |600,  an  litiu  d«  $400^ 
maia  aenl  propri6taire  de  I'immouble.  libro  d'tm  di»\wa9t 
A  aon  fr6,  or6aacier  dn  loyer,   et    perauad^.  soJt  qnr 


fMt«U. 
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loyor  6tait  vAriUblement  do  $400,  aoit  qu'il  y  avail 
utoot  qu'il -lui  ftiudraitun  pr^s  pour  avoir  davan- 
tgo,  il  a  pris  pour  acquiae  «>t  p^vraio  ja  prfetontion  du 
dfifondeur,  et  il  y  a  acqui«»c6.  Wt  rocovwj^iwjoy^r  k  rai- 
aon do  1400  il  la  d6fiiiitivoment  fix«  A  oo^  uomrne. 

L«  9  novombm  auivaat.  il  a  vondu  rimmouble  an  de- 
mandonr  et  1«  lui  a  tranamis  avoo  lo  Ipyor  ainsi  d6tef 
tain*.  \ 

Lacroix  en  offVant  an  nouveau  propri6taire  #200  p<mr  ^ 
lea  aix  moia  qui  reataient  de  I'annfee  I'a  yinai  offert  au  # 
taux  reoonnu  p«r  Baxter  et  aea  offrea  doiv^nt,  en  oona6- 
quence,  Atre  d6clar6e8  auffiaantea.  \  U 

Seconde  quoBtion  :  Le  congfe  dfiloger  6ta|t-il  dans  lea 
oirconitancea,  niceasaire  avant  le  let  f6vrier  1890,  et  a'il 
r^tait  oomment  devait-il  Atre  donn6  ? 

I*  *>•»!  ^MAi^ii^  6tait  par  6crit.  II  est  contenu,  dam 
I'acte  de  vippin  5  ao&t  1887.  Plus  tard,  nona  ne  aavoni 
qnand,  maia  avant  la  date  du  29  d6cembre  1888,  il  a  6t6 
r6duit,  enivant  lea  prfitentiona  du  demandeur  k  |600,  aui-  ^ 
vant  lea  pr^teniiona  du  d6fendeur  que  noua  croyona  de- 
voir adopter,  k  |400.  Dana  un  oaa  comme  dans  I'ttutre, 
le  loyer  originaire  a  a6  chang6  dda  1888,  pour  I'annfiev? 
1888-89,  et  la  tacite  reconduction  a  commence  le  ler  m 
1889. 

II  eat  clair  que  pour  mettre  fin  k  cette  taoite  reoondno- 
tion  il  fiUlait  un  cong6  d61oger.  Oe  aont  lea  termea  mdmea 
du  textede  Tart.  1609.  Maia  oe  oong6  devait-il  Atrepar 
6crit  ?    C'eat  la  aeule  question  qui  reste  k  rteondre 

S'il  8'6tait  agi  du  bail  originaire  conata 
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Tabte  de  vente,  ITn'y  amfpit  gudro  de  difficulty  k  dfolaxer 
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qtie  1ft  tacite  reconduction  de  ^  bail  originaire  n'anrait 
pu  6tM  mise  A  fin  que  par  nn  cong6  6crit  6manuit  de 
I'une  o^  de  I'autre  des  parties.  Mais  ce  bail  a  6t6  modifid 
en  antant  que  le  loyer  originaire  a'6t6  rfeduit,  lea  una 
disent  k  |500  les  autres  i  #400 ;  mais  k  tout  6v6nement  a 
6te  rfeduit  k  une  somme  igoindre  que  celle  origina^remeilt 
8tipul6e.  S'en  suit-il  qu^.  le  |cong6  dfeloger  ndoeflaaitB 
pour  mettre  fin  k  la  tafiite  recrindnction  qui  a  suivi  cette 
Induction  de  loyer  neAdevait  plus  6tre  par  6crit,  mais 
qu'au  contraire  il  pouvM*  6tre  prouv6  par  tfemoins? 

Nous  avons  vu  que  I'art.  1609  tout  en  d6clarant  que  le 
cong6  est  n6cessaire  ne  s'ejipl^ue  pas  sur  la  manidre  dont 
il  doit  etre  donn6/  et  nous  sodmes  forces  d'avoir  recours 
aux  regies  gfen^les.  Or  I'art.  1067  dit:  "Le  d§biteur 
"  petit  6tre  coiistitu6  en  demeure  soit  par  les  termes  mdme 
"  du  contratjlorsqu'llcpntient  une  stipulation  quele  seul 
"  6conlement  du  temps  pour  raccoi|iplir  aura  cet  effet ; 
"  soit  par  I'effet  seul  de  la  loi ;  floit  pto  une  interpellation 
••en  justice,  ou  une  demande  qui  doft  6tre  par  6crit,  k 
•*  moins  que  le  contrat  lui-m6me  ne  soit  verbal."  . 

Ainsi  regie  gto6rale,  la  mise  en  demeure  doit  6tre  soit 
par  une  interpellation  en  justice,  soit  par  une  demande 
qui  doit  6tre  par  6crit,  k  moins  que  le  contrat  ne  soit 
verbal.    ■  :'^,.  r.  .-■    -*•■■■./■ 

Si  le  contrat  est  lui-m6me  verbal,  la  iaise  en  demeure 
pent  6tre  delndme  verbale,  et  il  est  raisonnable  d^  dire 
que  si  les  j^hrties  se  sont  content6es  de  leur  parol^  respec- 
tive, et  s'en  sont  rapport6es  k  la  bonne  foi  de  I'une  et  de 
I'autre,  pour  la  preuve  du  contrat  lui-m6me,  Ton  ne  doit 
pas  exiger  davajitage  pour  la  mise  en  demeure  d'ex6cuteir 
ce  mdme  conliat. 

O'est  Ik  I'exception  et  la  seule  exception  de  I'article. 
Dans  tout  autre  cas  la  mise  en  deqieure  doit  6tre  soit  par 
interpellation  judiciaire  soit  par  6crit.    "^      ^  \  °. 

Noui'  sommes  ici  en  presence  d'une  tacite  reconduc- 

'  tion,  bai%16gal,  on^utdt  bail  16galement  pr6aum6,  et  r6- 

^tant  du  fidt  de  la  continuation  de  la  {Mssession  par  le 

locataire,  pendanf  plus  de  huit  jours,  apris  I'expbation 


•du  bail,  sans  opposition  on  avis  de  la  part  du  locat 


>ppo8ition  ou 
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La  loi  fait  rtaulter  de  cea  oinionstanoea  la  prtaomptioli- 
l§gale  de  rintention  despaTtiea  d'^teir  roulu  fair^mi 
bail  aaz  mdmea  conditiona  que  I'aAcffi,  ^t  pour  une  autre 
«f  ann6e  ai  I'ai^cien  bail  6tait  pour  un  an-ou  plua. 

Or  ce  bail  qui  est  ainsi  16j^lement  prfeauinfi  eat  un  nou- 

veau  bail.    PothijI  nous  I'enseigne  distinctement,  et  tout 

^     lemonde  efit  d'accord  aur  ce  point;  et  appliquant  I'art. 

V    lOet,  il  ne  peut1§tre  question,  en  cette  cause,  d'uneontrat « 

2  V6rbal,  ni  de  k  mi$e  en  demeure  verbale  qui  p^ut  s'en 

8uivre,comnie  la  aeule  exception,  k  la  nfegtessitfe  de  la  mise 

,  en  demeure  par  un  6crit.  ^ 

Geciest  d'ailleurs  conform  e  aux  principes  g^ngraux  et 
rfisulte  de  la  comparaison  de  I'art.  1067  avec  les  arts.  1286 
et  1690.  '   v  <       ^  .        > 

L|on  pent  encore  diire,  qu*ii  s'agit^  ici  d'un  droit  k  la  pos- 
session d'un  immeuble,  droit  an  ftujet  duquel  le  contrat, 
quel  qu'il  soit,  bail  ou  autre,  ne  saurait  6tre  6tabli  que 
par  un  6crit,  et  dont  partant,  la  rfesolufiou  nepourrait 
,6tre  constats  autrement  que  par"un  autre  6crit—et  enfin 
que  I'admissibilitfe  dfe  la  prejive  par  tfimoins  doit  6tre 
encore  plus  reatreinte  lorsqu'il  s'agit  non  d'un  contrat  ou 
les  deux  parties  out  contracts  des  obligations  rficiproques, 
mais  d'uiS  acte  unilateral  n'engendrant  de  droita  qu'en 
favour  d'une  dea  parties,  sana  auqune  obligation  de  la 
part  de  I'autre;  et  c'est  probabJement  U  une  des  raisona 
de  la  rigueur  de  Fart.  i06t. 

Pour  cea  raisona,  je!crois  que  dans  I'espice,  le  cong§ 
devait  6tre  par  6crit.    Orle  seul  que  I'on  trouveau  dos- 
sier est  contenu  dW  la  lettre  du  5  ffivrier  6crite  par  Fau- 
teux  k  lauatoit  et  re^ue  par  ce  dernier  lei. 
II  6tait  aignifife  trop  tard  et  il  est  partant  sans  effet 

.  "^ur  mettre  fin  h  Ja  tacite  reconduction. 

•il  paraltrait  de/plns  ppavoir,  par  sea  termes,6tre  diffici- 

lement  c6noili6/  avec  le  con|f6  verbal  ant6rieur  prouve 

pa/Fanteux  fib,  et  donnerait  lieu  de  croire  qu'il  y  a  eu 

malentendn  «  qae>  Fauteux  fils   a  fait  erreur  ou  a'eat 

'  mSpris  quelqbe  part  loraqu'il  dii  qufe  le  d^mandeur  avait, 
dani  lea  demera  jours  de  Janvier  donnfe  court  verhRl 
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A  tout  6ydnement,  la  lettre  nd  rant  pas  comme  ctmg6 
parce  qn'elle  a  6t6  tardivement  6crite.         "^ " 

Pour  ces  raisonSfje  snis  d'opinion  de  maintenir  I'appel ; 
de  dSolafer  les  offres  4*  |200  bonnes  et  yalables ;  que  le 
cong6  verbal  ne  ponvait  pas  £tre  prouv6  par  tSmoins ; 
qu'il  n'y  al  pas  eu  cong6  par  ecrit  '^n  temps  opportutl,  et 
que  Taction,  pour  le  surplus  du  mo&tant  offert,  doit  Stre 
xenyoyfee.  . 

The  judgment  of  the  Court  is  as  follows  : — 
---"La  Oour,  etc. 


\w      • 


"  Oonsid§rant  qu'il  rfisWte  de  la  preiiye  faite  en  c0tte  . 
cause  que  le  loyer  convenu  ^ait  de  ^400.  par^ann^e ;  que 
la  somme  de  f  200  pour  loyer  du  ler  novembre  1889  au 
lermai  1890  a  6t§  offerte  par  Tappelant  k  rintim6  d^s 
avant  I'institution  de  Taction  ;  que  ces  ofires  ont  6t6  re-  • 
nouvel^es  avec  les  defenses,  et  que  le  montant  en  a  6t6 
d6pos6  avec  les  dites  defenses ;  ,       ■     "" 

"  Vu  le  congS  d^loger  donn6  par  le  demandeur  au  d& 
fendeur^jms  la  lettre  par  lui  6crite  et  enyoyee  au  dit 
d^fende^S  5  ffevrier  1890  ; 

"  Vu  qu'il  n'est  prouv6  aucun  autre  coij^^  d61oger  par 
6crit ;       . 

"Considferant  que  le  dit  cong§  d61oger  du  5  ffevrier  a 
6t§  tardivement  donn§,  et  comme  tel  est  sans  effet  <         ' 

"Et  consid§rant  que  la  preuve  testimoniale  d'nn  cong6 
d6loger  verbal  ne  pent  valoir  pour  mettre  fin  k  la  tacite 
reconduction  qui  a  exists  de  Timmeuble  No.  1196  du  ca- 
dastre dtt  quartier  St-Jacques,  en  question  en  cett^  cause ; 
qu'en  atitant  il  y  a  erreur  dans  le  jugement  de  la  Oour 
Sup^rieure  sidgeant  a  Montreal  le  Slme  jour  de  mai  1890, 
dont  est  appel,  cette  Cour  ren verse  le  dit  jugement,  et 
procMant  k  rendre  le  jugement  que  la  dite  Gour  de  pre- 
miere  instance  aurait  du  rendre,  d^lare  les  offres  sus- 
dites  bonnes  et  valables,  et  reiivoie  Taction  avec  d{§pens 
contre  le  dit  L6andre  Fauteuz,  tant  devant  cette  Oour 
qu'en  Oour  Sup^ietire."  '  ^     Judgment  reversed. 

Oeoffrion,  Dkion  Sf  Allan  for  appellant.    , 

RainviUe  Sf  Archambeault  for  irespondent. 
^         (J.g.)   .      ^      ■},     ,.,  ,     -.,    V.      . 
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Mwch  21, 1891. 
Coram  DoKioi,  0.  J.,  Baby,  Dohebtt,  Cimon,  JJ.       * 

I        JOHll  CRAWFORD  et  al./ 

{Plaintiffs  in  Court  helow\ 

Appellants; 

.1.  ..■■■';•. 

AND  'V 
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PROTECTANT  HOSPITAL  FOR  THE  INSANE, 

(Defendants  in  Court  betdw), 
/    "'  v\  Respondents.  *• 

Nmsmce-rAsptum  for  the  Insane— Action  to  compel  discon- 
-^■■jl.-      tinuance  of  erection.  *4 

sj"® '  '■/■'■  ,  .     ■ 

Hkuj:— Where  buiWingg  are  being  ereqjted  for  a  legal  and  proper  object, 
such  as  a  hospital  for  the  insane,  and  there  is  no  proof  that  they 
^^^  are  causing  or  likely  to  cause  any  injury  to  the  properties  of 
m-  the  neighboars"  of  any  dWainution  of  their  value,  owing  to  causes 
for  which  the  proprietors  of  the  asylum  would  be  liable,  adjoining  ' 
Poprietors  have  no  right  to  ask  by  injunction  that  the  erection  tkf 
the  buildings  be  discontinued.  ,    '.  rM^- 

.^PtfAL  from  a  judgment  qf  the  Superior  Oi 
'■eanJETO]!;,  J.),  AprU  8, 1889,  dismissing  tW 
action.  J|>r  proceedings  in  the  Court  below 
4  8.  C.  216,  and  M..L.  R.,  6  3.  C.  70.    . 
«  Jail.  26,  2"^  1891.]  *  4**^^    -         • 

Ge^rioft,  ?.  C.,,and  Bielle  for  the  appellants  :*5^  - 

The  circumstanoes  under  which  the  present  action  was 
taken  were  ?^  follows/ 

The  respondents  were  incorporated  by  Act  of  the  legis- 
lature of  this  Proviilce  (44-45  Vic.  ch,  50),  on  the  30th 
,June,  1881,  for  the  purpo*  of  erecting  in  the  Province 
of  Qnel^eo  an  asylum  or  hospital  for  the  treatment  of  the 
insane.  I^  pursntpce  of  thi\  objeqt,  the  respondents.  In 
July,  188'7,  purchased  a  site  for  the  erection  of  the  pro- 
potwd  hospital,  in  the  municipality  of  the  village  of 
Vffl^fln.  thfl  prffpwrty  nhr        *   '       
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ingf' the  propeffy  of  the  appellant  Hadley  atfd  sepftrated 
by  one  farm  from  the  property  of  the  appellant  Crawford. 

^^n  the  property  so  acquired,  the  respoodenta,  in  the 
month  i)f  June,  1888,  m&rked  <>Qithe  li^4  necessary  for 

.their  asylum  and  p,rooeeded 'to  dig  the  fonndations  of 
the  Ibnilding.  At  this  stage  of  their  proceedings,  the 
appellants  j^k  the  present  action,  alleging  by  thei)r 
declaration  the^faots  above  recited,  and  farther,  that  the 
appellants  had  been  for  many  years  owners  o^the  said 

^properties  near  and  adjacent  to  the  asylum  property,  and 
residents  in  the  municipality  of  Yerdujl ;  that  the  insane 

'^asylum    in    question    was  in  the-  wfttur^i  of  a  public 
ftnisance,  and  moreover,  a  source  of  injury  and  damage 
to  the  appt'llants ;  that  the  appellants'  prop^ies.  were' 
essentially  of  a  tesidentitil  nature,  $md  that  the  asylum 
would  change  their  character  and  destiliatioil,:;and  gpreatly 
depreciate  their  valtie ;   that '  the  appellapts  and/ theu' 
families  would  be  exposed  to  danger,  injury  and  anfioy- 
ance  from  the  neighbpufbood  of  the  asylum,  and  4hei 
health  would  in  particular  be  exposed  to  danger  fro; 
the  drainage  and  sewage  of  this  inlititntion.  The  appe] 
lants  also  alleged  thjftt  the  appellant  Hadley  and  tl 
municipality  of  Verdun  had  protested  notarially  against 
the  erection  of  said  asylum ;  that  the  sud  municipality^ 
had  also  passed  a  resolution  condemning  the  asylum  as 
dangerous  and  objectipnable,  and  that  the  asylum  had 
been  declared  dangerous  by  the  Provincial  and  ^Lopal 
Boards  of  Health,  but. that  the  respondents  nevertheless' 
persisted  in.thei)r  undertaking.    The  appellants,  by  their 
conclusions,  prayed  that  the  respondents  he  oxde^..to 
desist  from  erecting  or  maintaining  their  asylum  on  the 
site  in  question,  and  perpetually  enjoined  from  proceg^- 
ing  with  their  said  undertaking ;  rei^erving  aiiy  right  to 
recover  damages  to  be  caused  to  them  by  respondents' 
action  in  the  premises. 

The  respondents  met  tlys  actite  first  by'a  demi vrnTi, 
based  mainly  on  the  following  grounds :   . 

".'/,  1.  Because  the  action  as  taken  dicl  not  exist  ini  ova 
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•  2.;Beo»iMQ  t)ie  plaintifis  were  not  competent  to  insti- 
-  tute  the  present  jproceedings  without  the  intervention  of 
the  Grown  or  the  Attorney  General,  the  building  com- 
plained of  being  described  by  plaintiffs  as  a  *'  public 
nui*«ice."^    ,- , ;;  \     -  -"■■  ■  -^-     li'.'-  ■>       " 

3.  Because  uq  actual  damage  was  alleged  by  plaintiffs. 

4.  Because  the  joinder  of  jJaintiffs  was  ina^usible 
and  illegal.  ^ 

.^  The  respondents  also  pleaded  tb  the  merits,  alleging: 
T  l-\That  'respondents,  in  the  proceedings  complained  of, 
acted  under  legislative  authority,  and  in  pursuance  of 
the  object  for  which  they  were  cheated  by  the  legislature, 
and  consequently  could'not  het  held  liable  for  damage 
they  mightucause  appellants.  ' 

E  That  no  actual  dan^age  had  been  sustained  'by 
appellants,  bi^t  the  damage  alleged  was  future  and 
uncertain.  - 

8.  That  any  such  resolutiohs  of  the  municipal  council 
or  of  the  provincial  or,  local  Boards  of  Health  as  alleged 
^  ^ere  passed  withqut  hearing  respondeuta 

4.  That  the  respondents;  in  pursuance  of  the  .obj^t» 
isf  ^hich  they  were  incorporated,  had  entered  into  con- 
tracts for  the  erection  of  their  said  buildii%  to  the  extent 
of  196,000,  and  any  interf&renpe  with  their  action  would 
involve  mjury  far  gr^ji|^^  than  could  be  suffered  by 
appellanti^  <^ 

6.  That  respondents  had  exercised  and  would  exercise 
Ae  greates^Tbare  and  diligence  in  the  course  of  their. 
^o*»  and  in  t^e  management  of  th^  institutidn. 

i|^hat  an  insane  ayBylum  was  not  of  necessity  4 
nuisimce;.  and  apOpadit^  suff0l[«4  aa^ch  damage  as 
coinplainj^  of,^an^h|it,  in  anylve^Se'  respoulenV, 
in  erecting  this  biM14ii|lg  on  their  ownSoundj^wMaot- 
ii>g  within  their  legial^fldghts.  J^  ^      !?fl» 

The  respondentsVdekurrer  was  dismissed  b^^dgment 
of  theSuperior  €oi«rti  ic^ndered-  by  the  Hon.  Mr.  Justice 

Loranger.    (M..L.  B.^4aa2^^)        I  '■     '      I 

?  ^'^d^^^  "^  (^'^^"'j^  °^  *^^  demurrer  that'thia 
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^^^'yil^rPi^^liy'^iHIS''*^^)^  ^nly  existed  in  pur 

n  thl^^inl^^flc^HK^  Ac^.  ^1  Vic.  ch.  14,  and 

ain,  <ii|i<^  ciUwfl  .apecuiljr  provided  for  by  statute ; 

»»^Wk  present  case  i«ras  5ibl^i<covered  by  any  of  these 

^"^'statufes/and^^tllt  inconsefl^^^  t^e  Oourt  haid  no  power 

'  o1bilniliL\l|lf|^'ancti<^^ 

fiffli  ^^et^oi^^ofyfssne  inimictipns  or  festrain- 

.  ing^^ii^n^X^lufK  of  the  statute  41 

'  ^l^^^^:l\i^Kilp'h-  i^ly  i^ftly  established  'procedure  in 

certu^  caSesr   The  right  has  been  frequeAtly  asserted  in 

ourjurlj^rudehcel      .       »^ 

'    "l  H^lfBk  it  is  pretty  w«l  understood  now  that  the 
*♦  (>uim^n^  JuigMhave  the  power,  which  existed  in 
'  '^  YrfuimMi^x  ancmer  name,  and  which  exists  in  Eng- 
:1he  United  States  und^r  the  name  of  writ  of 
,  tp  restrain  parties  to  a  suit  from  doing  any- 
might  change  the  position  pf  the  parties 
It  wasoat  the  beginning  oi  the  suit. 
*.     .   it  fjpjijig  fu^  ijggn  formally  decided. by  the  Court  of  Ap- 
'"  peal  in  tlii  case, of  Bourgouin  v.  The  M.  N.  C.B^.  Co., 
'     «  19  Juriat  p.  57."  :;  -■    . |/    : .  - ,:.  '#^      • 

*    'Dorion,  J«  in  Carters,  firealfey,  2  Q.  L.  R.  p.  288. 
,  '•  It  wil^be  observed  that  this  .case  was  prior  to  the 
"*    '41  Yic.  -c^.  14.  and  that  the  injunction  in  question 
demandddin  a  case  not  specified  by  the  Act. 

In  thp  case  of  Bourgouin  v-  The  MotUreal  Northern 
Colon^Hltion  Ry.  Cb.  (19  L.  O.  J.  p.  57)  the  present  Chief 
Justli^^  of  this  Court  observed :  "  It  has  b«en  said  that 
"our  Code  of  Procedure  does  .not  providcLfor  a  writ  of 

,      "injui< 
\ '  '*  exist 
•*  conti 


and  th[j|t,  therefore,,  such  a  J|Q!fP)ill6iiiiot\ 
I  do^ot  believe  this  is  (xi^fpi^i    Our  CodQ'k|f  | 
jid  provisions  in  referA«to  writs  of  inan- 
writs  of  injunction  are  Substantially  the 
WJrits  of  mandamus,  the  one  being  gMierally 
iootamand  the  perfil^Bance  of  some  obligation 
er  to  prevent  the  exectition  of  some  unlnw"" 
both  may  be  said  to  be  included  ili  the  pro- 
inoerning  write  of.  mandamus,"  (l^L.  0.  J. 
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69 )     In  the  same  case  JMr.  Justice  Sanborn  said :    "  It       f«- 
"  may  be  observed  that  the  writ  of  injunclioINn  England    o^*ft>rd 
"  is  iui  equity  process  arising  ftrom  the  Court  of  Chancery,    '^,^.' 
*•  while  the  m^damus  is  a  common  law  process  arising 
•;  from  the  Queen's  Benbh.    The  union  of  law  and  equity 
"  powers  in  our  Courts i  obviates  the  necessity  of  observ- 
"  ing  distinctions  whiclh  might  be  reasonable  in  England 
"between  these  writ^."  (19  L.  C.  J.  p.  62).    The  con- 
sidirant  of  the  formal  iudgm'e^t  in  this  case  states  that 
"  I'appelant  6tait  bien  fond6  d  demander  un  bref  d'injonc- 
"lion."  .  .  ■■    .    4    ^- 

Lang  V.  Temporalitief  Board,  Sfc,  8  Leg.  News,  p.  m. 

N.  B.  ^  JU.  Fire  Sr  Mis  Ins.  Co.  ^  nl.  v.  Lambe,  27  L.  C.  J. 
p.  222.  . 

Finally,  in  the  easel  of  Black  Sf  Stoddarl  (4  Leg.  News,^ 
282),  this  Court  seemii  to  have  ^recognized  the  Act  41  Vic. 
chap.  14  only  as  an  |Act  regulating  procedure,  and  this 
view  has  been  followed  in  The  City, of  Sherbrookp  v.  The 
Sherbrooke-Telephone  Co.  {12  L&g.^ewB,S64.)         ~ 

Without  examiniiig  this  questiop,  however,  the  Court 
held  that  this  actidn  was  an  action  en  d^nonciation  de . 
nouvel  ^vre,  and  as /such  was  undoubtedly  recognized  by 
our  law.  It  is  beyoid  question  that  the  action  en  dSnoncta- 
tion  de  nouvel  eeuvre  ban  be  based  on  allegations  of  future 
damage,  and,"  indeed,  it  is>iA  ca8.e  of  such  damage  that 
this  action  is  spedally  applicable :  "II  n'est  pas  'n6ces- 
"saire  que  /I'intfer^t  soit  actuel  pour  actionner,  il  suffit 
"  qn'il  puia^  un  j<^ur  se  r6aliser^t  s'effectiier,  pour  qu'on 
"  puisse  actionner,  A  I'effet  d©  repousser  tout  ce  qui  pourra 

li^"  J»ou8  etopAcher  ^e  le  recueiHir."  '  , 

^  .fl^K,  Vol.  1.  jbhap  3,  S,  1. 

!f  %  This  principle  has  been  aiiirmieid  in  our  jurisprudence. 
Y     Ch'mrdr^  B0ai^,  M.  L.  E.,  4  Ql  B.  104.  , 

\:,.^^  Srnak,iQ^s.^,M.  82i.  I 

Passing  to^ef  merits^  the  action,  the  following  quesr  . 
tions  of  law^nst'be  exajaiued.  ,  ^^  w  •  ^ 

f^  ItA.lB  thp  rigfht  of  ownership  as%6t  forth  in  Ayt.  406 
of  tb^ivjl  Cc^yUmijt^^or  inodi$ed  by  the  rights  of 
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2nd.  Can  a  proprietor  wEp  saffers  damage  from  under* 
takings  carried  on  by  a  neigTibonr  on  hia  ow;i  property, 
dema^  the  aappreiwipn  or  ceaaatioti  of  theae  andertak- 
ings,  or  haa  auoh  a  j^^rietor  oi^ly  a  claim  for  damagea? 

8rd.  If  the  preriooa'  question^  be  answered  in  the 
affirmative,  does  the  Act  of  the  Legf^slature  ^incorporating 
the  respondents  protecE  tiiem  from  the  legal  consequences 
of  their  acts  and  debar  the  ai»peHai^tir  from  exefcising 
the  legal  remedy  which  they  woilld''  otherwise  possess  ? 
""The  learned  Judge  of  the  Court  of  firrt  instance, 
adopting  the  line  of  dlBoussion  indioatedL  found  it  uA- 
neeessary  to  examine  the  evidence,  as,  in  hW  opinion,  the 
incorporation  of,  thd  respondents  by  the  le^slature  pro- 
tected them  from  the  action  as  brought. 

I.  Article  406  of  the  Civil  Code  states  thatV'Owner- 
••  ship  is  the  right  of  enjdying  and  df  disposing  df  things 
•'in  J;iie  most  absolute  manner,  provided  that  no\u8e  be 
••  mad^.of"  them  which  is  prohibited  by  law  or  by  r^ula- 
"tions."  .  .^      * 

This  article  is  taken  verhfUim  from  the  Code  Napolfton, 
Art.  644  It  is  Supplemented  by  article  899  of  out  Ci^l 
Code.  "  kfPio  individuals",  thciy  have  the  free  disposal  of 
Jj.  thefhin^Tjelo^ng  to  them,  under 'the  modifications 
*i established  by  law."  "C    ^ 

From  th68e  abides,  it  might  be  inferred  thai  so  long  as 
Lpfopri^ttor  violated  ao  law  or  regulation  be'  migkl  make 
WhatT|ge.  ho  pleased  of  his  prbjperty  without,  r^rd  Jo,, 
the  inconvenience  or  damage  caused  io  his  ne^^hbpnf, 
and  this  iu;gnment  was  used  by  the  i«sp(]indents.  « 

The  auuio^ties  on  whom  our  law  is  based,  however, ' 
make  it  cloai^.  that  •  the  rtile  atated  in  articfe  406  itf  not 
wibsolute,  but  is  sjttbject  to  the-  resiHctiops.  rtosnlting  firom^ 
lieighbonrhcjod,  or  wiViiMge.  A^     •       J  "w^^^^s"^^^ 

Pothier  d^nes/ ownership  ",  as 'follows :  '^^W'^'*  *^* 

"disposer  d'ti^e"  chbbe  comm^  bon  sembliaf^tfp^ dwMMr 

''^aiteinteauxT^roas  (TeutvuiM^aLX  loin."— Int.  Gin.  Aux 

CoiUumes,  9.100:    ■         ■  ■■  -■■'',;   ■■-•.'  -^-^ •:  ■  ■  .;  '■  '■'  t-* 

*"  Nous  avohs  'd6fini  le  djtoit  de  piropriStj.  le  droit  de 
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*'  umf  donner  ntanmoiiM  atttinte  au  droU^tauirMi !,oek 

••  t'entend  |Msi  dn  droit  des  proprifiMKres  et  poMewettw 
"  des  h6rita^es  voisins  attxqniBls  le  propri^taire  d'un 
"  h6ritag«,  qflejque  parfait  que  soit  sOn  droit  4e  propri6t6 
"  n^pent  donner  atteinte,  ni.par  oonB^quent  faire  dana 
"  BOB  heritage  i^queles  obligatifma  qui  naissent  du  voirinage 
'^ne  iui  pemutteHt'pai  de  faire  ({ana  son  h6ritage  an  pi^udice 
"  de  aea  voisina."  ^ 

Pothier,  Traiti  du  domaine  de  Proprifte,  a.  18.       X.         * 

"  L«  voisinage  oblige  les  voisins  k  user  chacun  de  _ 
"  bfiritage  de  inaniire  qu'il  ne  nnjse  pas  4  son  voisin." 

Pothier,  TraiU  du  vouinage,  s.  286.  (2nd  appendix  to  Tr 
de  la  Soci6t6). 

The  French  authors  agree  in  stating  that  Art.  ^44  of 
the  Code  Napolfion  must  be  read  with  this  tacit  restric- 
tion, and  .that  so  fundamental  ^  this  principle  that  an 
exprMs  text  of  the  law  would^  necessary  to  do  away 
with  it.  taureiU,  Vol.  6,  s^  186.';  thmtLmbe'  Vol.  12.  s 
.668.     ^  ^  |Pf 

1 1*  iThe  proprietor  who .  is  injured  by  ^rations  carried 
on  by  his  neighbour,  on  the  property  of  the  latter,  has 
his  Recourse  in  damages,  on  the  general  principles  laid 
down  in  Art.  10J8  of  the  Civil  Code,  and  this  is  the  ca^, 
whether  the  operations  complained  of  have  the  sancfio|i 
of  the  administrative  authorities  or  not.  ^ 

i>«wotom6«.  Vol.  12,  s.  668.   .  'V  ** 

The  i^roprietdlr  thus  injuredJuj|^t  to  be  injured,  has. 
honker,  another  remedy,  i^^fgffi,  en  dinonctation  de 
^ouvO^^re,  an  action  elisting  in  the  old  French  Law' 
vrfaichliM  passed  into  the  modem  French  Law,  a^nd  is 
r|^gnized  by  the  law  of  this  Province. 
/  yllf.  The  existence  of  the  actionjiis  taken  being  estab>^^ 
lisl^ed,  the  only  point  xemuning^  be  examined  before 
disdusaing^he  evidence  is  whether  the  respondents  ate 
protected  j^m  this  action  by  the  faot  of  their  iffcorpora- l 
tion  by  the  legif  latnre. 

The  French  law,  as  above  sliated,  allows*  the  propnetol 
who  has  been  igfured  by  hij  neigl^bour  to  alaim 
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agOH,  and  this  right  appeara  So  be  absolute  and  without 
^exception.  .       «^  ^ 

Under  the  Frencli  liiw,  the  appellant*  wcmld  have  an 

undoubted  right  to  rooover  um^h  pocikiary  damages  from 

le  iM()Ott4ent»  as  "they  might  b*'  abltfsto  prove,  and  this 

•whether    thoir  eatablishment    wer«   authorized   by  the 

adminiHtration  or  not.     By  thtt^^prmtmt  action,  however, 

no  damages  wett;  claimed,  but  a  n^^aining  order  was 

prayed  for,  and  tht;  learned  Judge  oTthe  Court  of  first 

instance  held  Ihat  this  could  not  be  granted.  The  learned 

Judge,  in  coming  to  this  decision,   was  guided  by  a 

'distinction  in  the  French  law  as  %id  down  by  Laurent 

Vol.  6,  B.  150,  •  .    ,  '"^ 

"  Les  tribunauxM||l^«jit-ils  prononcer  la  suppression 
"  des  ^tablissefli^nts  reoonnui^  dommageables  ?    II  faut 

6t6  antorises  j^u  non. 

,  le  juge  ne  pent  pas 

e  fant-i|  decider  si 

D'apris  les  prin- 

r  la  suppression 


"I: 


"  distinguersfrcp  aablj^semeh* 
"  S'ib  ont  6tfe  fond^B  av6c  autorisi 
en   ordonner   la  su^prbssibn. 
*'  rfetablissement  n'a  pas  et6  autoria 
"  cipesj   les  tribi^uaux  peuvent  oi 
**  d'oni'ait.qui  esl^une  cause  permanentlflb  dommage 
'^illicite:^^     :  :  \' .;  /  " '- ^  \  ^  ^ ".  "  ■  ^'"■..'  ;:  V--.     '  "" 
^The  distinction  made/by;  Laurent  is  recognized  by  all 
the  leading  a'UthoTities.'and  it  is  therefore  necessary  to  see 
what*;:analpgy,  if  any,  exists  bet-w^n  the  authorization 
■^'  griped  by^the  administrative  authority  in  France  to  cer-., 
4i>.taln  clj^efiijof  et^^ablishmeofs,  and  the  Act  incorporating 
'    the^espondeuAfl^  io*  it  is  on  this  analogy  that  the  judg- 
n^ent  of  iheSoperior  "Court  really  rests.     ,  . 

-the  establishments  to  which  this  a«B|prization  is 
granted  In  France  are  known  as  "  itaMissemerUs  dangereux, 
insatuhrii  ou  itwomtnodefi.''  They  are  divided  into  three 
classesr  according -to  the  danger  or  inconvenience  caused 
to  persons  or  property  in  their  vicinity.  :  * 

Tribadtet.  Code, des. Etab.  dangereux  etc.  p.  1A.''\':\'^Z"^-^ 
The  authorization  of  the  administration  is  only  granted 
to  these  establishitteuts  on  condition  that  those  whPfapply 
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eMBblo  the  local  rannlcftal  AQthorfttm  and  indiVidaal 
propnetort'iiitoreiitod  to  oppose  the  erection  of  auch  estab- 
lishmenta.  For  instance,  in  thp  case  of  the  Brat,  or  most 
dangerous  class  of  eatablishmenta,  a  petition  for  authoriza- 
tion must  be  presented  to  the  Prefect  of  the  D<^partiient. 
This  pi4ltion'must  |tate  the  exact  nature  of  the  operations 
to  be  carried  on  infhe  establishment,  it  must  be  accom- 
panied by  a  plan  of  the  building,  and  must  show  the 
exact  distance  of  the  building  from  the  properties  or 
houses  adjoining  it.      ™-        7     '    ^   — 

Public  noticoM  of  thfi  petition  are  posted  by  the  prefeot 
at  numerous  points  within  a  radius  of  two  miles  ;  these 
notices  remain  posted  for  a  month,  duri|ig  which  time 
any  person  can  present  an  opposition.  ■:'f 

The  petition  can  also  be  opposed  by  the  Mayor  of  the 
Oommune  in  which  it  is  proposed  to  erect  the  establish- 
ment. After  this  delay,  the  Mayor  of  the  Commune 
holds  an  enquftte  de  commotio  et  incommodo,  which  must 
last  at  least  one  mo.nth,  and  at  which  any  inhabitant  of 
the  Commune  may  give  his  opinion  on  the  question.  The 
oppositions,  if  any  have  been  made,  are  judged  by  the 
Couseil  de  Pr6fecture,  wfeo  report  to  the  Conseil  d'Etat, 
and  on  the  decision  of  that  body,  the  authorization  is 
either  granted  or  refused. 

Dribtichet,  Code  des  Etab.  dang.,  &c.,  p.  19  rf  $eq. 
•■  Macarel,  Manuel  do^Ateliers  Dang.,  &c.,  (prelim,  p. 
16  et  teq.)  ^f  te 

'  Prom  this  sketch  (K|||plrmalitie8  necessary  nolider  the 
iFrench  law  to  foundlll^ratablishment  considered  danger- 
ous, it  can  be  seen  how  entirely  difiere<|t  the  authoriza- 
tion granted  is  from  the  Act  of  our  Legjuslature  incorpor- 
ating the  respondents. 

TJbie  theory  of  the  French  law  in  thislnatter,  as  shown 
in  these  regulations,  is  that  the  exact  site  of  the  proposed 
estdbtishment  should  |be  known ;  that  every  one  in- 
ter^ted,  nef  r  x>r  remotelirQm  the  establishment,  should 
Jbe  heard  in  ■  tlie  matte^ ;  that  the  looal  municipality 
•ho^j]  give  its  corporate  opinion,  and  that  the  establish- 
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meiit  ihouia  only  be  allow*?*!  ftftor  th^  authorltiea  have 
w«ighed  wvery  opinion  und  given  earyto  «very  voice. 
What  IM  thero  in  all  thin  in  the  Act  incorpowling  the 
re»i)on<l«mt«  ? 

This  Btatuto  (44-46  Vic.  «h.  60)  Htatea  that  whereaa  an 
inMane  asylum  in  dfairabl.*  in  this  Province  In  connection 
with   the    Protestant  denomination,   and  whereaa    "the 
"  petitioneni  have  further  repreMtnittid  that  such  inMtUutwn 
^"  would  be  gteatly  aided  by  m  Art  of  incorpttrtUion"  there-  -. 
fore,  &c. ,  the  Act  giveH  general  powem  to  hold  landa  i^ 
this  Province,  and  to  establish  such  an  insane  aaylnm. 
It  was  pasted  on  ex  parte  representations,  and,  indeed, 
couldl  not  be  opposed  by  any  one  in  partitiular,  aa  no  site 
was  iUdi<ated  lor  the  proi^sed  asylum.    The  attitude  of 
the  municipality  of  Verdun  on  the  matt\)r,  and  the  evi- 
dence if  members  of  the  municipal  council  and  of  the 
neighbouring  proprietors,  show  that  the  legislature  would 
certainly  not  have  granted  the  petition  of  those  who  ap- 
plied for  this  Act  had  the  actual  Bite  of  the  aaylum  been 
/  specified.  .    ,''  ,  ■■'r';. 

'       But  there  is  a  fnrther  and  essential  difference  between 
the  authorization  of  the  French  law  and  this  Act  of  the 
Quebec  legislature.    The  establishments  authorized,  after 
this  elaborateinquiry,  are  establishments  which  Are  other- 
wise illegal,  and  it  is  only  in  virtue  of  the  administrative 
anthorization  that  they  exist  at  all.    On  the  other  hand, 
the  cohfiiiement  and  cure  of  the  insane  is  not  illegal,  and 
the  Act  relied  on  by  the  respondent  is  purely  and  simply 
an  Act  of  incorporation  allowing  the  petitioners  to  do  as 
a  corporation  what  they  had  a  right  to  do  as  individuals, 
and  limiting  their  corporate  powers.    Now,  when  this  |^ 
■    Act  does  not,  directly  or  indirectly,  give  this  corporation 
any  right  not  possessed  by  any  individual,  how  can  it  be 
held  to  tacitly  free  them  from  any  iddividnars  responsi- 
bility ?    Finally,  there  is   no  mention  of  hospitals  or 
asylums  of  any  kind  in  the  i^ategories  of^«o6/M»eweiil« 
daitg^reux  in  ]lhe  French  law,  /  jlp 

TObmitlod  that  the  nnnlngy  nnnglfrff>  hft  ftitab- 
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iiihea  is  f«n»«iiou«  and  in  not  to  bf  maintained  in  fao«  of 
th#  fa<!tB. 

The  appellanta  aabmit  that  the  real  object  of  the  .tatnte 
in  qutwtion  in  not  the  maint«nanc«  of  an  inMnu  any! am 
In  the  Provinc«i  of  Quebei)  (which  was  allowed  by  the 
roramon  law.  and  for  whioh,  therefore,  ttatntory  .anotion 
waa  not  needed),  but  only  the  incorporation  of  the 
rofipondtmtii. 

Adraittinff  for  thfl  prirpeiw  of  argument.  howeV«r.  that 
the  object  of  the  statate  waa.  as  the  reapond«nta  pretend, 
the  creation  of  an  insane  asylam,  and  that  all  thjsir 
actions  have  be«n  in  pursuance  of  this  object,  it  is  sub- 
mitted  that  if  th.^  respondents,  in  so  doing,  violate  the 
obligation  o(ooi$inage  or  cause  a  nuisande,  they  are  liable 
to  restraint  by  injunction. 

The  lei^ing  case  on  the  point  is  The  Metropotitan  Atylum 
Board  of  Work$  v.  Hill  et  al.,  L.  R.  6  Ap.  Ga.  198.  In  this 
case  the  limits  of  statutory  protection  to  corporations 
creating  nuisance  are  so  fully  discussed  and  so  dearly 
defined  that  the  dicta  of  the  Judges  may  be  cited  at  lK>me 
length. 
The  holding  was  as  follows  :  ,^f 

"The  Metropolitan  Poor  Act,  186"?,  authorises  the 
"  formation  of  districts  and  district  asylums  for,  the  care 
"  and  cure  of  sick  and  infirm  poor,  creates  corporations 
*'  fipr  that  purpose,  gives  authority  to  the  Poor  Law  Board 
"to  Issue  directions  to  these  corporiitions,  enables  them 
/  to  purchase  lands  and  erect  buildings  for  the  purposes 
••  of  the  Act,  and  makes  the  rates  of  parishes  and  unions 
"  liable  for  the  outlay  thus  incurred.  But  it  does  not,  by 
'A  direct  and  imperative  provisions,  order  these  things  to 
"  be  done,  so  that  if,  in  doing  them,  a  nuisance  is  creited 
"  to  the  injury  of  the  health  or  property  of  persons  resi- 
"  dent  in  the  neighbou<|w)od  of  the  place  where  the  land 
••  is  purchased,  Qx  the  buildings  erected,  it  does  not  afford 
"to  tUese  RQts  a  statutory  protection.  Arid  therefore, 
"  when  such  nuisance  was  found  as  fact,  steUl,  that  the  ' 
Boaawi^^wald  not  set  up  the  -statute,  nor  tSe~ 
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"  an  action,  orio  prevent  an  injunction  issuing  to  restrain 
"  the  Board  from  oontint^ing  the  nuisance.",  '      , 

The  appellants  contended  that  th^y  were  protected  in 
their  action  by  statutory  authority,  that  they  were  consti- 
tuted a  public  bod^Njy  virtue  oS  a  statute,  that  they  had 
*  public  duties  specially  assigned  them  by  the  legislature 
. , .     and  that  tliey  were  only  obeying  the  orders  of  the  Local 
>i..  GovernAient  Boardr  that  their  work  was  a  great  pubjic 
'  W«^b6nefit,  a^  thatiio  action  eould#be  maintained  on  the 
"^^  part  of  a-  wiv^te  individual  :  The^Lprd  Chancellor  o^ 

\    .    perved:      »  .  i       -■.•-,-■,■->     '•     '       ,         ■  ■• 

'.'/^  "  If  the  legislature  had  authorized  some  compulsory 
.  "  interf^tteuce-'wiaf  private  rigjits  of  property  within 
"  local  limits  whifth  it  had  thought  fit  to  define,  and  ha^ 
••  provided  for  c^pensation  to  those  wht):iaight  be  there- 
"°bi  injuriously  affected  (iii  such  tiRses  and  under  ^uch 
"^^ndi^ions  as  it  might,  l^ave  pieScribed)  the  present  case 

•^  might  have^been .  ]im  Rex  v.  F%  an^^^^Hlt^'""^''" 
'iginUhJti/.Co.v.Brdnd*  No f^ersoa  ont8i^th|.«tatuiory 
"  lina  of  compensation,  evV»3t;ifee  "iise  of  the  asylurg^in 
'"  thTmaiilier  authorized  by  th»atute  Mdi^^Jeen  ^pro^     , 
•    •*' d«ictive  of  serious  damage  t(i  ^|^Cotfld  ythen  ^have  .^ 
■        "  obtained  ail/ relief  or  remedy,  tipP the-  footing  tha*  ' 
•'  what  the  Statute  authorized  was  ^Jegal  huisance  to  ,^  ^ 
"  himself,  or  in  itself- an  actiott.able.  Wrong,  .^But  the  case     ^ 
'   ••  i^'diffijrent  when  (as  here)  no  interfjgrence  witfi  ^nvate  .   ,. 
"    ■  '•  rights  is  authorized,  and'  ^f^  plac&oi'  limit  of^ipace  is 
"defiixed  within  ".Which  ther  establishmeitts^  «uch»  an 
"•asylupi  i^  made  lawful,  (per  Lord  Sel|brhe  p.  201.)  . 

<TKe  #p8ticm,  as  I  think.-is  whethe$,flbere  is  ajx  inten- 

»  tion  A^n  on  the  part'of-^he  l^^slature^/alihorisse 

"the  erection  of  an  asylum  where  it  :i8  a  nuisance  to 

"owners  of  the  adjoining  property;  if  the   Poor  Law 

'    '      "  Boart  thougjitit  a  fit  place,  ei^  njistakenly  thml^mg 

±     ■  "thattle'^ltitii  would-be  noSraisan^  there,  or,  j^er- 

"  KoAj^irf^  thinking  that  theiUj'as  Mother  place  in 

fe&d  b|  OTebted  wixl^  a  greater 

Lanifetectedthere."''^V«8t      ^     ■,    .v 

"Itl^nr^  that  the  burthen  U«»  oft  ythwe  wko  seek  4o 
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"  establish^that  the  legislature  intended  t^/afce  away  the 
"pttvate  rights  of  individuali  to  .show  thSt,  hy  expresp 
"  wo|^8,  or  by  ne^ssary  iB^plication,  such  an  iii^nlion 
"  appeara  (per  Lord  Blackburn  pp.  ^OSr208).  , 

"I  do  not  th?nk  that  the  .legislature"  cart  be  held  to 
I'  have  sanctioned,  that  which  is  a"  nuisan^  at  common 
"  law,  except  in  the  case  when  it  Jia»  «uthori2ed  ascertain 
"building  in' a  specified  position,  wjfeici  cannot  be  so 
"  used  without  occasioning  nuisance,  or  jii  th^  Casewhet;^' 
"the  particular  plan  and  ibcalit}*^  not  bein^ prescribed  it 
"  has  imperatively  directed  that  a  building  a^all  be  pro- 
"  vided'within  a  certain  area  and  so  used;  it ' be'iftg  an 
*•  obvious  br  established  fact  |hat  nuisance  must  be  the 
"  result.  In  the  latter  case  the  pnus  of  proving  that  the 
"  creatiojj  of  a  nuisance  will  be  the  inevitabl€f.a^sult  of 
"  carrying^otit  the  directions  of  the  legislature^Kes  upon 
"  the  persons  seeking  to  justify  the  nuisance, 

"  Their  justification  dfspends  upon  theiiv  making  good 
'^  the^etwo  propositions;  in  the  first  place,  that  such  kre 
"  ihe*imperat^«  orders  of-  the  legislature ;  and  in  the 
"second  placeV  thaf  t^ev  carihot  pos^^v  obey  those" 
"orders  wh^iout  irfjliring  private  rights.^ftSl^^oi^ei  of 
^     "  the  ^egisLature  can  be  implemented  without  n^^ce, 
'"  they  "Canflot;  in  my  opiujon,  plead  th^  protection  oftL^ 
"  ^titute ;  and.  on  th6  othier  hand,  jt  is  .insufficient  for 
\*'i^=^  PIQlteGtibB  that  >vhat  is :,  contemplated  by  the 
"  statute  cannot  be  done  without  nuisance,  tinless  they 
"  are  also  abktd  shew  that  the  legislature  has  directed  it    ' 
^  to  b&'doney  Where  the  te^  of  the  statute  are  'notn-;  " 
i-"*P®'^*^^'  ^^'  permissive, ^ere-T^sJeft  to  thedis-'" 
, .  V  ;  ■  cretidn  of  the  persons,  eiiipowertd  to  determine  whether       " 

^the'g^ijeral  powers  cWmitted  to  them  sh'all  beputiiito 
,  ''execution  br  not,  I  think  the  fair  inf^ence  is  that  the    , "'. 
•  ">gi8lature  intended  that,  discretion  to  be  exercised  in      ' 
"atrict  c<JnWmity,with  privatWri  and   did  not 

•^  ^'itttend*to*conj^'life0nse  to  commit  nuisan*5e  in  aSiy  .   " 

•fpjaij^whichmigffitbesejectedforthfepuipoi^."     -      .   ' 
^°\"^It  is  clear,  that  they  Rioted  in  hon^t  beliefc  thaK  all 
«  taftljr.  did  wiw  for  thc^i>^«fit  of  tho  ootomimity  kud 
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"  within  t^heir  stattitory  powers.  But  that  woufd  not  avail 
"  if  the  act  does  not  eiiable  either  or  both  in  conjunction 
"  to  erect  an  asylum  to  the  nuisance  of  neighbouring 
"  proprietors.  These  powers  appear  to  me  to  be  frota  the 
"  ^rst  to  last  permissive  and  not  imperative.-  Whether 
"  they  shall  be  exerpiseji  at  all,  and  if  so,  to  whaf  exteni  ;. 
"  and  effect  their  exercise  shall ,, be  carried,  is  left  to  the 
"  discretion  of  the  Local  Government  Board."  , 

_    (Per  Lord  Wat«)n  pp.  212-215.)  J^ 

It  wpnld  be  difficult  to  find  it  ca,se  more  exactly  parallel ' 
to  the  case  fcefore  thiirOotirt  than  the  case  just  quoted.     . . 
The  remarks  of  their  Jlojdships  above  cited  dispose  at 
once  and  finally  of  this  gjfeater  part  of  t)ie  respopdents'-v-, 

;' pretensions,  and  also  dispense  with  the  consideration  ofr 
much  of  their  proof.  \  The  powers  of  the  respondents,- ;^> 
like  those  of  the  appellants  in  thc^  case  citdd,  are,  iii  the     •  '| 
words  oi  Lord  'Watson,  "  from  first  to  last  permissive,"  not* 
imperative."  •         -  ^        X^^ 

The  character  and  natural  destinflf^ipti  df^to^  properties 

'  affected  by  the  a&ylum  have  first  to  be  considered,  for  on- 
these  depends  largely  tlie  effect  which  wifl  result  from 
its  erection.  On  this  poii]4,,tSere  is  np  divergence  of 
opinion.  ,  "  ' 

The  site  of  the  'appellsfntei^  properties  i»  t)ne  of  gri^at 
natural  beauty,,  on  the  batik  of  the  river  St.Lawrencej 
overlooking  the  Lac^ine  Bfij^ids,  removed  from  manufac- 
tories or  objectionable  buildings  of  any  kind,  and  yet 
within  easy  driving  distance  of  the  City  of  liilontreai,  att 
fr^ting  on  a  fine  highway.  ' 

iRie  house  on  the  |»roperty  of  the  appellant  Crawford 

"  is  a  country  gentleman's  residence  of  the  first  class,  with 
all  the  corresponding  optbuildings  and '  appurtenances, 
a|i,d  the  property  of  appellant  Hadley,  while  actually  used 
for  farming  purposes,  ^u^  been  held,  for 'many  years,  in 
ciommon  with  all  the  n^hbouring  properties,  with  the 
view  of  ultimately  bepoibing  a  sit^  for  similar  villa  resi- 
dences, all  the  property  in '  the  <vicinity  being  held  by 
large  land  owners  who  can  afford  ^o  keep,  it  for  that 
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^  .The' site  of  these  properties  ig  described  as  one  of  the 
finest  for  privjite  residencps,  or  villas,  out  of  town  resi- 
•dences,  on  the  Island  of  Montreal.  •  ♦ 

The  charttcter  of  the  properties  affected  being  thujs ', 
established,  the  general  efect  of  the  erection  of  the'i««^' 
spondents'  asylum  on  those  properti&s  ii#  to  6«  coniMdered/"'. 

On  this  point  again,  the  owldon^e  is  un^nfmiftdsi'^^  ^^P^^ 
general  effect  6f  the  presence  of  an  in^^ne  a§yte1fti'%itlb6/,r 
J:^?J-"I'P  *^®  appellants'  properties  for  residential  purposes^ 
arid  to  depreciate  their  market  value. to  an  lenormous 
■  eyctent^    ;  ■/  ',  ■  '    ,  ."  ■■.  .;    :'    y,,  ^^^^'''':-  v^^  .,:  V 

■Lacoste,'^.  C,  and  L.  It.   DaviitsQm  Q.  G.,  for  respond- 
ents:— .  .  ^ 

The  judgment  of  the  Court  below  is  so  thoroughly  well 
founded  in  law  and  in  accordanqe  with  the  evidence  as, 
to  require  no  further  argument  in  its  support;  and  re-  - 
spondentsi  thtawfore,  will,  content  themselves  with  simply 
restating  j^ortly  th^  points  Which  ii  seems:to  theiA  Sf-ise- 
und^'^^pka4fngs  ih^iki?. cause.  .  -^.  v      'l"-^> 

-^  The  resiiofldents  stihmii]:  '      '  •     ^.     •- 

Isi".  Th,a|^he  ej^stence  of  a  hospital  for  the  care  and 
cure  of  the  irisaiw,  aplirt  altogether  froiji  statutory  pVo-' 
visions,  is  ^t  p^mq  jfme  a  nuisaiice ;  tWt  h,  such  an' 
un^erta^Jljjg  or  institution  does  not  fall' Within  the  class 
o|  thin^  4-ecog|iized  as  a  nuisance,   eithfer  public  "pr 
i-jSl^y**®    '?'**^^  any  event  ihe  piqwers  .granted  to.  the 
.re8poudent&  by  the  Act  of  ii^borporation  must  necessarily    ■ 
include  wfiftt  would  be  required  to  enable  them  to  ful^l'   " 
the  purposed  foi?  which  they  were  incorporated,  and  su61i 
purpo|es  necessarily  iii  volte  the -purchase  of  gi^nd  and 
the' erection  of  buii4ingi6.  necessary  for  carryi^' on  ihe 
^°^^  9^  ^'^pJ^  *tt  institution,   paving  suchivcpfporatjbon,  > 
it  is  still  less  possible  to  regard  eithet  tlifei^xistel^cft  of 
such  institut|j|n  or  J;he  earryi^,it)n  of  it§  wdtk  as  A^ublic  j, 
ntiisanqa.  al  ibis  alleged  bjr. plaintiffs  to  b^    -^  ^    '     '       o 

^espon4euts  do  not  dei>y  tliat  it'inightlbe  po£(<i|bie  .that  ^ 
a  9jxib|^nce  might  follow  either  upon  the  niiaftijier  in  which-^ ' 
ti^e  bgildilti^  were  pisoceed^  with,  or  ^liei^rk  wj«  caT- 
jcied  uu  ufiOT  the^rdreettOto';  bm^Aeith^YMJU^h  g&uds^^ 
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are,  o^conld  be,  invoked  in  plaintiffs'  declfiTation;  and 
therefore, 7>riJ*ia/aoif,  the  plaintiffs' action  ia  unfonnded,  .^,^' 
there  bei;ng  no  demand  for  ari^r  direct- or  actually  suffered 
damage.  V    '   .      '^         •  '        .  " 

Assuming  th^t  the  respondents  We*6  in'the  .exercise  of 
the^ir  rights  and  were  acting  withih  the  powers  cojiferyedyi^  ^ 
upon  them,  it  is  subraitted'the  plaintiffs  eould  only  have  a|i^ 
action  for  mttiallff  suffered  damage,   reisulting    from"  an  • 
exercise   of  8Uch;*powerB  ^in   on  mprijper  ^.hd  eardesi 
-manner.  %    ."       -^'^  :"''^""  ,*   ,     ''■  ■  :  ' '■  '  ^-t--' 


Wood  on  Nuisance,  p.  869.  .,; . '      / 


V 


And  that  mere  fear  o^  injuty.arMnifin   the  future 
would  not  entitle^hem  to  bring  erthier  an  action  by  way; 
of  damages  01' for  an  injunction.'    "^        -,*  ^' 

^-^ven  if  there  were  any  foundation  for  the  pretention 
©^plaintiffs  that, the  hrospital  is  a  tfttisajLce  and  that  the 
extralbrdinary  powers  of  the  Court  ■96uld  t|e  invoked  for 
its  suripressidni  two  further  qnpstiouff  AMse  (1)  wheihfer 
the  chjirgft  heyig'  thuf  ihe  hospital  is  &  public  nuisance 
plaintiffs  have  any  right  jof  ac^on  without  the  mtervein* 
tion  either  of  municipal  authorities '  or  pf  the  Al^tor^ey 
Generiil  of  the  Prqyince. .     ■  ^      v^  *;  ■     :  \   '  S^  f 

But  jf2),  suppoEfiu^  reasonalile  cause ;to,  ^xist  for  the'' 
f^ars  of  plaintiffis  and  #  personal  right  of  action  to  b6 
go6d,  itt  would  reidain  within  the  discretion  of  jthe  Gourt 
whethe^  tfnder  tto  circumstances  of  this ,  case,  and  hay- 
.  iiig  regi^rd'to  the;injury  which  would  necessarijy  be  d^ft 
to  thosej  for  whdSe  benefit  the  institutidiiis  ii/^ndedA||^ 
injunction  shQttld  be  issued  at  thfs  stage.      »    ,,    *   . 

Marc^Sl,  1891.]  -    V^      ,         O       v^g 

I- JDoBiok  0^  J.  (for  the  Court)  v*^      .  ^  ^  ' 

The  aupellaiiis^  who  were  the  plaiutiffe  in  the  <Jourt 
below,  are  the  owners  of  two.  pfot)eTtie8  situate  at  Yerdun, 
on  the,L6wer  liachirie  ^oad.    The  Proteetant  Hosj^ital  for 
,  the  Insdie  wais  incorpdrated  in  1881  f<w  the  purpose  of 
erectiiig<ak4|P^  au  asylum  for  the  insaioA.  They 

acquired  k^ioiperty  on  the  Lo^^l^hine  Boad,  botinded 


rep  one  B«ie  by  Hadloy,^  one  of  tht  pliiytiffg,  and  on  the 
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oth«r  side  by  a  property  which  that  of  Crawford,  the 
other  plaintiff,  adjoined.  '  Hadley  is  the  immediate  neigh-     --..„.„ 
hour  on  one  side,  an(i  Crawford  is  the  second  neighbour  ^""W» 
on  the  other  side;  the  disfUces  being  1,200  and  1,600  feet.      "' 
Immediately  after  purchasing  the  property,  the  governors 
'  of  the -.asylum  began  the  erection  of  a  "building    The 
plamtiffs  Instituted  proceedings  in   the  nature  of   an        ' 
iD^nctadn  to^enjoin  the  corporation  from  pTOceeding  with  ' 
the  work  of  construction,  on  the  ground  thit  their  works 
were  a  pubHc  nuisance,  and  a  source  of  injury  axOt  dam- 
age to  th»  plaintiffs,  and  that  the  asylum  would  change  -  " 
the  characterof  the  adjoining  properties,  and  depreciate 
them  m   vStttj^    They  prayed  that  the  defendants  be      .      * 
ordered  to  desist  from  the  erection  of  the  |»sylum.    There 
is  no  claim  that  damage,  had  been  suffered,  of  that  the   ' 
works  the^reated  a  nuisance.   This  action  was  met"by  a 
demurr^,  which  was  diB^^^^eS:$Sid  properly  dismissed. 
anH  there  is.n6thing  t6  be  said  upon  that,  ^      > 

Then  the  defendants  pleaded  to  the  merits,  dejiying     ,'  . 
that  any  injury  would  be  caused  by  the  buiMing,  etc 

Itis^j^lLk^own  principle  that  a  pro^toV  h«#a    ' 
right  t6  use  his(  property  as  he  pleases  so  long  "as  lie  does       *     « 
n^t  prejudice  his  neighbours,     the  whole  difficulty  i«        ' 
th»-:   Were  th)  defendants  using  their-  rights  without  ■  ■^- 

prejudicing  the  rfghts  t>f  the  adjoining  proprietors  ?•  Ail  T '    •     ■ 
the  circumstauces  have  to  be  weighed  in  order„to  de^i  '•'    *•  ^ 

iniiife  whether  the  .party  has  committed  ^nuieance , 

his  neighbour.    In  an  English  .case,  which  ^ent 

the  House  oC- Lords  {Metropolitan  4sylum  Board  otmmtks, 

y-^HUh  L;  ^,  ,6  Ap.CJa.   193),  a  Boafd  wa*  s^Ky 

auth0rized  J)y  law  to  erept  an  instiiut^on  for-'saJRox 

patients^  They  eregted  l^t^^M^ln■^.at«^ftmprite^  ail* 

i^n  ^edibr^  tiuisagi»^ey  ^^^^  ^^^  ^ 

authonzed  by  l*#.,  .iTheJlotise -oY^b^ 
wasnof^au^ori^n.|o^We|^^  ' 

might  be  Ke»fiable  M  -n,  ijuisanoe:  'The  Cfoutt,  here  ia 
ttf  Ojftilwn,  therefore;  that  thfeiriere  passing  of  an  Adt 
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tion  if  the  asjrltin)  is,  really  injnrious  to  the  property  of 
the  neighbours.  fh^Judge  in/ttaa  Court  below  went  too 
far  in  holding  the  Act  to»  be  a  yiijfficient  answer  to  an 
action  for  a  nuisance"  Now,  what  is  a  nuisance?  Is 
evt'ry  injury  to  the  property  of  a  neighbour  such  an  injury 
as  would  justify  the  neighbour  in  calling  for  an  abate- 
ment ^  of  the  nuisance  ?  4.  The  KiigliBb  and  French  law 
doe^ttot  diflfer  much  in  pra«ticef  but  there  is  a  diificulty 
in  dealing  with  these  questions  under  the  French  law,^ 
because  in  |**i^ce  establishnn^ts  which  are  dangerous, 
inconi'eniehtoT  insalubrious  are  subject  to  special  >regula- 
tionsr ,  ^hen  an  establishment  shown  to  be  dangerous  . 
hw^)b( 'disestablished  after  the  usual  formalities,  ih^onrts 
in  France  have  no  right  to  order  the  abatement  of  th§ 
nuisance.  The  party  aggrieved  has  his  remedy  for  dam- 
ages, l^ui "  he  cannot  have  the  building  destroj  ed.  The 
Court  I  will  therefore  principally  allude  to  the  English 
authoiities  on  the  subject,  as  the  French  cases  are  embar* 
rassing,  owing  to  the  special  regulations  referred  to. 
T-here  are  certain  establishments  which  may  be  con- 
sidered nuisances  in  themselves.  An  illegal  establish- 
ment is  a  nuisance,  and  a  right  exists  \o  compel  it  to  be 
closej^.  An  insane  asylum  is  not,  an  illegal  establishment ; 
on  th^  contrary,  it  is  specially  authorized  by  the  Act  of 
incorporation.  This  definit^bn  of  nnisande  given  by  Lord 
Justice  Knight  Brtvpe  in  4^67  has  been  generally  followed 
sinc^.  If  ^  inconvenience  is  caused  to  a  neiighbour,  to 
what  extent  must  that  inconvenience  goto  be  a  l||kaisanc^  ? 
His  lordship  held  thit  it  mtist  be  something  mo^e  than  k 
fanciful  injury.  It  is  not  enough  that  it  is  cojil^rary  to 
dainty  or  delicate  nkodes  of  living.  It  must  be  sOme- 
•thing  opposed  to  plain  and  ordinary\nodes  of  living ; 
,  eivery thing  ihat  interferes  with  the  physical  comfort  of 
existence  will  he  considered  a  nuisance^  m  the  HUl  caser 
first  alluded  to,  dthere  was  a  jury  trial.  T^e  jury  were 
asked  whet}^  the  hospital  was  a  nuisance,  and  they 
answered  ycss ;  so  that  there  wae^^  question  ixii  that  caMr 
about  the  fact,  as  tj^e  jury  had  settled  it. 
.  The  current  of  the  authorities  is  that  however  liseful  an 
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institntioti  is.  if  it  is  detrimental  to.  the  neighbours  it 
may  b^Fderediq  be-cleslroyed.  .  But  it  is  perfectly  well 
known  that  a  person  has  a  right  to  build  on  his  own  land. 
.'  If  he  puts  up  a  huge  barn  which  shuts  out  his  neigh' 
bour's  view,  there  would  be  no  claim  to  damages  on  that 
account:    The  mSrc  fact  that  he  has  put  up  a  building 
which  depreciates  th?.  value  of  the  adjoining  property 
does  fiot  constitiite  a  nuisance.     Here   the  action   was 
brought  when  the  foundations  were  laid.    There  could 
be  no  injury^to  the  neighbours  at  that  time.     It  was  m\ 
proved  that  any,  injury  would  necessarily  result,    it  Ithrt 
time  the  action  was  brought  there  was  only  an  expectal 
tion  or  fear  that  the  value  of  the  adjoining  property 
would  be  affected.     After  the  best  consideration  we  have 
I)een  able  to  give  to  the  casei,  we  find-  that  this  institutiov 
is  not  prohibited  by  law;  it  is  recognized  as  legal  and' 
proper.    If  the  fact  that  the  neighbours  did  not  like  this 
institution  was  sufficient  to  cause  it  to  be  closed,  thfthalf 
dozen  hospitals  in  the  City  of  mntreal  would  have  to  be 
^^tosed,  because  they  are  all  more  or  less  injurious  to  the 
persons  owning  property  in  the  vicinity.    It  cannot  be 
denied  that  Mr.  Crawford  would,  su^er  by  the  erection  of 
this  hospital    But  so  does  a^^erson  in  the  city  who 
builds  a  fine  house,  and  next  year  finds  that  some  one 
has  put  up  a  butcher's  shop  or  a  Uvery  stable  opposite 
him.    These  establishments  are  not|  prohibited,  and  pro- 
vided they  are  kept  clean\  and  free  fr^m  noxious  odors 
they  cannot  be  interfered  with.     An  establishment  may 
become  a  nuisance  from  the  mode  in  which  it  is  carried 
on.  There  is  no  evidence  to  show  that  any  inconvenience 
has  been  caused  by  the  ho8|>ital  for  the  insane,  and  the 
action  must  be  held  at  least  pi;emature. 

We  confirm  the  judgment,   bht  modify  the  Teaaon^ 
assigned  by  the  Court  below. 

The  judgment  of  the  Cowrf  reads  «8  follows  :^ 

1      *i    :  '■'■   ■,     ,  ,     .    ■ 

'•  The  Court,  etc. ,  ■ 

•  Considering  that  the  appellants  hi^te  instituted  their 
action  against  the  respondents,  in  the  nature  of  an  in- 
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junction,  to  compel  sliid  respondents  to  discontinue  the 
Hrection  of  bqildiings  which  thoy  had  commenced  for  the 
purpose  of  establishing  uii  hospital  for  the  insane;  alleg- 
ing! ^^^  Buch  hospital  would  be  prejudicial  to  them, 
and  will  diminish  /considerably  iho  commercial  value  of 
Iheir  lands  in  th«' immediate  vicinity,  by  exposing  thum 
and  their  famrjies  to  incon\;eiIiencfeB  in  the  enjoyment  of 
thjJT  property,  and  to  dftng®",;*'^™*^^*'®"*®'*  by  the  collec-. 
tion  of  a  largi^,  numbi^.  of  patients,  and  also  by  the  cor- 
ruption of  ait,  and  of  thii  waters  in  the  St.  Lawrence  and 
St  Pierre  rivers,  by  the  draini  frorii  autth  ostablishmeht ; 

"  Considering  that  the  defendants  have  pleaded  that  in 
beginning  the  eoustruqiiou  of  the  buildiu'gs  complained 
ol,  they  were  onljF  eK^reisivg  a  right,  and  caijsing  no 
injury  to  the  appellants^  '  -  ;  v 

"And  consMeiritf^  that  the  appejyiants  have  faijed'to 
prove  that  the  said  asylum,  under  the  oiTcamstancee  in^ 
which  it*  is  being  erected,  is  causing  er  likely  to  cause . 
any  injury  to  the  pro]>ertie8  of  the  said  appellants,  or  any 
dimiaution  of  the  value  of  the  said  properties,  owing  to 
caulies  for  which  the  said  respondents  would  be  liable, 
and  that  the  said' buildings  are  erected  for  a  l6gal  and 
proper  obfect.  and  that  the  appellants  cannot;  for  ^ny'of 
the  causes^  established  in  evidence,  compel  the  said  re- 
ipondents  lb  discontinue  the  erection  of  saiid  buildings ; 

"  This  Court  doth  coOkfirm' t^e  judgment  rendered  by 
tbe  Superior  Court  on  tlie  8rd  of  April,  188d,'and  doth 
dismiss  the  action  of  the  appellants  with  costs,  as  well  in 
ihe  Court  below  as  in  this  Court,  said  costs  to  be  taxed 
HI  this  Court,  as  in  a  cause  of  the  first  class.'*L_^..  I __!_ 


Judgment  confirmed. 
j\r,  T.  jRic/te  for  appellants. 
Ihwdson  SfBitckie  for  respondents.     '  ^ 
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Us$or  and  lessee— Cf^nge  of  destination  of  ptemises  lemfdr— 
Resiliation  of  lease-^Art^  1624,'  G.C.       a 

Where  pfeipiaes  were  leaaed  «  tgDe  used  and  occupied  on]y  fotHijft: 
•' purpdBM  o^  concertB,  I«ctureB,  fair...  bazaars^^clobe,  societies,  poblic' 
"exhibitions  and  Dieetings  in  accordance  with  law,"  and  the  ieasee  ' 
•nblet  to  parUeB  w«»io  U8^  tl»©  premisea  for  tlie  religioua  nieetings  pf  . 
.     ^  the  Salvation  Army,  an  organization  which  waa obnoxious  to  a  large 
,    ,|»rtion  of  the  inl»abitan&  of  the  locality,  aiyi  windowa  w#r«|, brolten- 
ind  other  damage  was  done  to  the  property  in  cooisequence,  and  in- 
-    aurano^2i«<>  refused  by  the  insurance  companies  on  account  of  the 
increadn^isk,  held,  that  there'had  been  a  change  of  destination 
■afflcieVn^entitle  the  lesapr  t^obtairfthe  rescission  of  the  lease. 
■  '     i        •       ■    " 

Appeal  from  a  judgment  of  the  Superior  Court.  Mont- 
real, (DoHKRTY,  J,),  April  21,  1888.  maintaining  the 
respondent's  action  for  the  resiliation  of  a  lease.  The 
judgmeiit  rea<^8  as  follows  :— 

"The  Court,  etc '         'J:'  ^    jJ  ^  ^l;; 

'.  •♦Consiaering  that '  plaintiflF  hath  proved  the  material 
allegations  of  his  declaration  in  this  cause,  and  that  de- 
fendant is  using  andpermilting  his  subtenant  to  use  the  ■ 
premises  iiteed  in  (Juestion  in  thjs  cause  in  such  manner 
.  as  to  cause  wa^te  an'i  depreciation  of  the  val^e  of  ^d 
premises  to  a^  extent  far  beyond,  ordinary  wear  and  tear 
of  leased  property ;  aftd  ^nsidering  that  said  property  is 
still  bdng  used  to  the'^knowledge  of  defendant  in  such  ajti    : 
^and  dangerous  manner  aa  to  increase  the  fire  risk  -- 
^^    prevent  plaintiff  being  able  to  insure  said  piro- 
perl^iEllli  iuitirance  being  refused  by  the  insurance  ' 
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oompaniieR  on  account  of  thtt  increased  danger  from  snoh 
UMage  which  wai  not  contemplated  at  the  timtr  of  leaaing   | 
to  defendant  as  allf^jg^ed  by  plAintiff ;  .  J  , 

.  "And  <;onHidering  that  said  property  han  beon  and  ntill 
ii  being  distigurcd  and  depreciated  in  appearance  and 
valne  by  barricading  and  blocking  up  the  windowM 
thereof  so  as  to  give  to  the  same  a  dilapidated  ruined  ap- 
pearance, and  that  plaintiff  has  been  notified  and  threat- 
ened by  hi's  adjoining  tenants  that  they  will  leave  his 
'  adjoining  pfo^ierty  on,  i^oui^t  ,of  th«  bad  uffuot  of  inoh 
usage  as  aforesaid ;  "  ^~^       ■  ~"~     ~    "t 

"\Considering  that  for  these  and  other  reasons  alleged 
and  proved  bf  record  the  plaintiff  is  entitled  to  the  con^ 
elusions  of  his  de<luration  and  the  cancellation  andexpul- 
sion  thereby  claimed,  and  that  defendant  hath  failed  to 

'  make  good  defence  to  thiH  action,  ^i^'mi'^Biug  his  plea 

thereto,  doth  quash,  annul  and  resiliate  d  toutes/ins  que 

de  droit  the  lease  sou*  seing  frrivi  entered  into  between  the.  » 

said  parties  at  Montreal,  on  the  Slut  of  December,  1887, 

of  the  following  premises,  to  wit :  "tl^at  certain  hall  about 

thirty  feet  by  ninety  feet  and  appurte^nces,  on  the  second 

floor  of  the  building  at  corner  of  Cnainp  de  Mara  street, 

known  and  designated  as  No.  8^  Bdnsecours  in  said  Oity, 

and  doth  condemn  the  defendant  within  .three  days  aftef 

service  upon  him  of  this  judgment  to  give  up  and  aban* 

don  to  plaintiff  the  entire  jpossession  of  said  premises  by  " 

vacating  the  same,  and  in  default  'of  said  defendant  so  ' 

doing  within  said  delay,  it  is  ordered  that  he'and  his  sub*  ^ 

tenants  be  expelled  therefrom  under -the  Authority  of  th^s 

Court,  the  goods  and  efTects  found  ^hereiii  mis  sur  le^  cat^  . 

reau,  and  the  said  plaintiff  placed  'in  the  peq^ceablu  p6s\. 

session  and  enjoyment  of  the  said  -leased  ][»;emi8es,  the 

whole  with  costs  distiraits,  otb."  ""S:  ''■)  .   **  4 

' '  '  '  .'         s  ■■■"■  ...:-■ 

<     The  material  poi'tion  of  the  lease  was  <m  follows  ^--4<:    , 

rv^'This  contract  of  lease  witnesseth,  tbftt  Mr.  Bol^dst 

_^  'Camille  Brossean*  of  the  ^city  of  Montreal,  mercliant,';aa 

lessor  doth  hereby  lease,  and  that  Mr.  X'ouis  Henjri  Pigno- 

let,  of  the  same  place,  advocate,  88  lessee  doth  herebyjhire 
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•bottt  tliirtir  tm  hf  ttfwii^  hot  M  At  pre. 
ttppwrteiMiiicfii  ^n  th» Mooiid  noorpf 
corneY  d|  th0  Ohafl|^p  4«  Mars  JtM^ 
itctl  118  No.  80  BofmecoQrs  *tr««tfl|P 
twoy«ftni  ana  four  months  coimfHT^I 
of  January  (1888)  n«it,  upon  the  fol-  ' 
^     til  Btipu^fitiong,  at  th«  yearly  rent  of  iSOft. 
^.  ney  of  this  Provlne©,  payable  in  eqnal  and 
Mincewivli  monthly  p.ayn[,»»nt«  of  |26,  comnianoing  on  the     d'i  ' 
;  ^  I8t  ot. January  next,  to' be  ased  and  oonupied  only  for  the     *    , 

™  purpo8e«^of  concertB,  locturw,  fairs,  bazaars,  clubH,  8o<ae.~ 7 

.  ie«.  pubh..  exhibMionaWd^meetiiigB  in  pocordanee  with 

■'"''^^*  *     'i-r  '-:,"-:y'-''>''- :-.-<^m^:.>''  j/''^M'}:-^i  ^  ^  ,    f , 

"The  lessor  Kereby  uttdortakeg  and  assum^B  allfrisk  of  |. 

damaffo  and  dett^ttqMan  of  the,  property  by  fire,  and  agree.  } 

to  indemnify  himself  against  such  loss  and  damage  to  the 
property  by  insuring  %  same  against  such  risk  to  the 
(complete  exoneration  of  thp  lessee  from  all  responsibility  ' 

,  therefor,  p»t)vided.  however,  that  no  illegal  act  or  gross 
negligence  in  the  cAro  of  the  property,  affecting  the  con- 
tract  ol  lu^uraace.  is  proved  against  the  lessee,  any  law 
or  UsagQ  t^  tlie  contrary  not withstandiug." 

'■    Jan,  22^-1891;^  /'■f':' -     '.■■"-   '  .ry{:t^.'.:-^  '■'^'■t''  --'" 

ThexjMwjKas  subn^itted  on  the  factums,  without  oral 
argument  '7  , 

*i.^u®,?'^*"°^^*^  ^^*****"'  ^*"  ^^®*^«''  ^he  conversion  of 
the  hail  mto  a  pla9e  for  the  religious  meetings  of  the  Sal , 
vatio^  A>my  was  a  change  of  destination  not  contem- 
plated  by  lessor,  and  shflftcient  to  justify  the  cancella- 
tion ot  the.leas^,  steg. the  damage  done  to  the  property, 
and  the  fact  that  thq  insurance  companies  refused  any 

^^i!"  ^"'^'S  *^«  P«>P«''ty-    I^  summing  up  the  atg£ 
meiifc  the  appellant  submitted  :-^  ^ 

Querimmeable  en  question  n'a  pas  6t6  d6t6rior6  par 
"Ntti^jiipar  sea  sous  locataires.  ni  par  d'autres  personnes 

aoflt  il  devait  r^pondre; 
~  Queues  chassis  de  cet  imm^uble'oiTafe  brisS  par  des 

P^rsomiesdudtsh&rs  hostiles  aux  sous  locataires  de  I'apbe- 

lant  et  sans  provocation ;  W 


A 


J  t, 


/  i 


I 

I 


J      I 


I. 


:  I." 


./' 


K! 


I. 


I    /, 


ti  r' 


I    I 
I 


:7 


X 


r-. 


^ 


•r 


> 

.,i   ■    ■■ 

« 

;.>:. 

f    ■        ) 

>'  ■  ;   ■   _ 

.# 

'%m^ 

1 

f'-f 

A"» 

'  ■  t'" 

*• 

t 

.         *■ 

• 

A 

t 

• 

m 

■H 

-*-, 

1 

4 

'*.    ' 

■•*ll^ 

- 

^ 

rSH 

.-a/       -     ■ 

iiifc'"j-  k        "^'' 

:V  I'i 


t'*i 


*i. 


1  ■  »         •  - 

IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 


/. 


{./ 


^ 


.<t 


"^p 


■%> 


s  ■  •■. 


r>. 


♦-. 


;■/■- 


■:-     S.       ,,  »■■ 


•^^k^-. 


■\ 


.  r 


«    112.0 


^ 


yinLL4.ii.6 


v:..-, ,  aa^:- 


Hkjlugi'dipliiu 


",*- 


Sciences 


in 


33  WfST  MAIN  STREET 

WEBSTER,  N.Y.  14510 

(716)R72-4S03 


-hi 


x-*, 


'X-iW^^ 


) 


\^ 


•.^>- 


*K 


,..-.-«i  1 


'J 


:A-- 


V 


w 


K. 


; 


iiwrn 


80 


MONTREAL  LAW  REPORTS. 


im. 

Pignolet 

A 
BroMmtii. 


1 1' 


ii- 


■iH^ 


^■v  /-■ 


Que  des  planches  out  6t6  mises  tempoTairemeiit  dans, 
les  chassis  ponr  les  prot6ger  et  empScher  les  ennemis  de 
rarm^e  du  Saint  de  les  briser : 

Qne  ces  jplanches  n'ont  pas  d6pr6ci6  la  propri6t6  en 
question  ; 

Qu'il  aurait  suffi  de  les  enlever  pour  la  rendre  telle 
qu'elle  §tait ;  ,.,'*' 

Qu*il  y  avait  des  planches  dans  un  on  deus<^na^sis  de 
cette  salle  avant  que  Tarmee  du  salut  y  tint^ses  assem- 
blies; 

Que  cette  propri6t6  est  situ6e  dans  un  mauvais  voisi- 
nage  et  est  entouree  d'estaminets,  d'une  6curie  de  lonage 
et  de  magasinets ;  '      ^~  "^ 

Que  la  salle  dont  il  s'agit  a  6t6  occnp6e  comme  caserne, 
manufacture  de  moulures,  entrepot,  manufacture  de  vi- 
naigre,  theatre,  avant  qii'elle  fut  lou6  a  I'appelant ; 

Que  I'appelant  I'a  occupfie  conformfement  aux  conven- 
y  tions  de  son  bail  et  n'en  apas  change  Tapparence*; 
.    Qu'il  n'en  a  pas  change  la  destination  en  la  sous  lonant 
a  I'armSe  du  salut ; 

Que  I'armfee  du  salut  est  un  corps  religieux  enseignant 
le  pardon  des  p6ch68  par  le  repentir  et  le  sang  de  Jesus- 
Christ  ; 

Qu'a  ce  titro  ses  membres  ont  droit  ai  la  protection  des 
lois; 

Que  I'ordre  a  toujours  r6gn6  dans  ses  assemblies  dans 
rint6rieur  de  la  salle  ;     .. 

Qu'aucun  d''8ordrc  de  nature  a  autoriser  1^  resiliation 
du  bail  n'a  eu  lieu  dans  rintSrieur  de  la  salle ; 

Que  les  violences  et  les  desordres  qui  ont  eu  lieu  en 
dehors  de-la  salle,  dans  la  rue,  ont~eu  pour  auteurs  les 
gamins  qui  poursuivaient  et  pourchassaient  I'armfie  du 
salut,  et  cela  sans  provocation  de  la  part  de  ses  membres 
qui  ne  pouvaient  pas  les  en  empdcher ; 

Que  Tarm^e  du  salut  ne  se  composait  que  d'une  dou- 
zaine  de  femmes  et  de  deux  hommes  ; 

Qu'elle  a  pris  toutes  les  precautions  voulues  pour  assu- 
rer la  paix  et  pr6venir  tout  d^ordre. 

L'appelant  pour  toutes  les  raisons  qu'il  a  donn^es  croit 


If/f 
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erfone  le  jugement  qui  a  mis  d6  c6t6  sapreuVe  et  ses  Dr6 

The  respondent  submitted :—  - 

II  s'agit  en  oette  cause  pour  un  propri6taire  de  fairedis: 

troubWet  de  dangerpour  le  voisinage et xjue  le  locataire 

aur;^^  "^^^-^  ^--v.id  Lger^r::sr 

O'est  le  devoir  de  chaque  citoyen  d'airir  dans  Vini&rM 

Denisart,  Vo  Ministdre  public. 

Domat  (Remy)  vol.  4,  p.-»»60. 

Institutes  de  Justinien  par  Ferridre  vol  6  dd  290  flfli 

Blackstone  liv.  3.  ch.  18.  Tout  ce  qui  ,uit^lCement 

sanrLT  """.'"  <>— ge  4  'un  autreSe  nui- 
sance. lereco^r8e8t  une  action  par  laquelle  non  seuli 
ment  sont  recouvr^s  les  domihages.  ma  A  nuisance  dl^ 
m6me  est  enlev6e.  2  East  154.  2Starkie  Ev  3lT?«  f7 
Sedgwick,  on  Damages,  p.  146  '       ^^• 

tiot'Jivlf ''^Mr'"^  ''*  «»«««»*  PonrautoriserlW 
tion  pr  v6e.     Hilhard,  on  Torfe,  vol.  1,  p.  566  No  2 

Htghi  V.  nomas,  10  Ad.  &  Ellis,  590. 

Pi«rfc  V.  Dar/,  7  Cowen,  611  - 

Wombi^re.  Oblig.  vol.  6,  p.  715. 

Merlin,  Quest.  V  bis.  question  d'Etat  H 

Mangin.  act.  pub.  T.  1,  p.  252  ^ 

t.^ll  I''*"  *'*"'^  ^'  Propri6taire  se  plaint  de  son  loca-  / 

lier  de  rien  faire  dans  un  lieu  public  qui  puisse  causer 
•dudommageddes  tiers."  Hu^puisse  causer 

Owasson,  des  Actiona  possess,  p.  867 

Aubry  &  Rau,  vol.  8,  p.  66  rt  ,««. 
Demolombe,  Des  Servit.  vol,  XI.  p.  280  et  seg. 
Vol.  VII,  Q.a.  ^  ^^^^^       - 
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Bourdon  Sr  Benard,UL.C.3.p.  60. 

L'intim6  appnie  st^  demande  snr  Tarticle  18  du  code  de 
proc.  civile  et  sur  les  art.  1624-1626  h  1629  incl  du  C.  C. 

Par  I'Art.  18  du  code  de  pru;.  et  les  autoritfes  ci-dessus 
cities,  il  est  d6moiitr6  que  rintimc  a  un  int6rM  suflisant 
,  en  loi  pour  demander  la  resiliation  de  son  bail  et  la  ceB»  ^ 
sation  de  la  nuisance  publique  ca^dsfo  par  I'appolant  et 
ses  representants.  f  /    • 

Les  art.  1626  a  1629  Mablissent  les  devoirs  et  <  bliga* 
tions  des  locataires,  et  Tart.  1624  reconnait  le  droiT  d'ac- 
tion  sommaire  de  I'intime. 

L'intim^  est  expose  non  senlement  aux  dommagcs  deja 
spufferts  et  continus,  mais  k  en  soufTrir  d'autres  irr^pafa' 
bles  par  Tincendie  de  la  b&tisse  lou6e.  L'appelant  tient 
par  son  fait  I'intime  constamment  expos6  a  perdre  totale- 
mentht  b&tisse  lou6e.  " 

'     Duvergier,  Louage  No  448,  Lepage,  Lois  des  bfttiments, 
p.  179.  fr  , 

Curasson,  Cptopet.  t.  1,  p.  434,  No  19  2e  Ed. 

Mass^  et  Ve;rg6,  sur  Zacharise  t.  4,  ^  702  note  6. 

Cass  20  ou  26  Dec.  f868.  S.  V.  60-1.66-P.  59.  162^-D. 
■IV0-M36.  ^    u  '         '  - 

^arch26,  1891.]   -  '  '    • 

./ Cross,  J.  (diss.): — \  ''.',.-  » 

The  appeal  is  from  a  judgment  which  maintained  s^n' 
action  to  annul  a  contract  of  lease,  on  the  ground  that  the 
lessee  had  violated  some  of  the  t>bligations  he  Icitd  incur- 
red as  lessee,  in  hiring  a  hall  from  the  respondent.  The 
hall  or  room  was  about  30  x  90  feet,  on  the  second  floor 
of  a  building,  No.  39  Bonsecours  street,  occupied  by  the 
lessor  as  a  vinegar  manufactory.  The  premises  were 
"^  leased  to  the  tenant  by  the  respondd^nt  for  the  term  of 
two  years  and  fopj  months,  from  1st  of  January,  1888,  at 
a  rent  of  |300  per^*  annum,  and  according  to  the  ferm^  :0f; 
the  lease,  were  "  to'  be,  used  and  occupied  only  for  the 
"purposes  of  concerts,  lectures,  fairs,  bazaars,  clubs, 
"  societies,  public  exhibitions  and  meetings  in  accordance 
"with  laWvV^!  Also,  according  to  the  terms  of  the  lease, 
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2  the  lessor  hereby  undertakes  and  assumes  all  risk  of 
damage  and  destruction  of  the  property  by  fire,  imd 
agrees  to  indemnify  himself  against  such  loss  and  dam- 

Mrift  ?  *^K  ^'°^''f^  ^^  ^"'"""Sr  the  same  against  puch 

^  nsk,  to  the  complete  exoneration  of  the  lessee  froto  all* 

^    ^  responsfbihty  therefor,  provided,  howeyer.  th»t  nrille- 

gal  a^t  or  gross  negligence  in  the  care  of  the  property, 

afiecting  the  contract  of  insurance,  is  proved /agTinst 

'•  ItendT^' *''^  ^^"^  ''"  """^^^  ^  the  contrary  ^ot^ith 

The  lessee  agreed  on  his  part  "  to  deliver  vl^  tVe  said 

property  to  the  lessor  at  the  expiration  or  s/one/ deter- 

mination  of  said  term  in  as  good  condit/on  a2  at  the 

^  commencement  thereof,  reasonable  wear/ deteJoration 

by  age,  and  loss  and  damage  by  fire  (as  abbve  stimulated) 

expressly^e^cepted."    The  lessee  also  agreed  "fhat  the 

^  said  leased^roperty  is  not  to  be  used  f6r  the  pLpoge  of 

^^  selling  or  dispensing  alcoholic  or  intoxicating  liquors 

^j;/^"' *'^^?'*'"P°««  «o^*'a^  to  law  qi^  good  morals."  ' 
The  appellant  sub-let  the  premise^on^the  same  condl- 
tions  toa  religious  organization  knoWn  as  the  "Salvation 
Armj  and  it  appeared  that  owing  to  the  hostility  which 
existed  m  the  neighborhood  to  such  meetings  a  number - 
oft^iepanesof  glass  were  broken  by  projectilfs.  thrown 
irom  the  outside. 

^k'^kv^''??  ^'iT  ^^^^  *^«*  *^«  sub-ten^nt  violated    ^ 
the  obhgatK^ns  of  the  contract  of  lease  by  using  the  pre-  " 
mises  m  a  way  to  cause  waste   and  depreciation  of  its 
value  to  an/extent  beyond  ordinary  wear  afnd  tear.    And 
that  by  blcjcking  up  the  windows  the  subtenant' disfi- 
gured the  property,  giving. it. a  dil.|pidated  and  ruined  / 
appearance  which  greatly  affected  its  value.    And  that/ 
insurance  was  refused  by  insurance  companies  on  J 
count  of  the  increased  danger  from  such  use,  which  wai 
not  contemplated  at  the  time  of  the  lease.    The  acti<4 
to  annul  the  lease  was  maintained,  and  this  judfrmeit 
was  copfirmed  by  t|ie  Court  of  Appeal.  / 

The  fects^which  the  conti^y  involves  are  subsL-  ' 
V  tially  as  follows  .-The  room  in  question^had  been  oXin-     ■ 
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ally  fitted  up  as  a  public  theatre,  but  was  leased  for  hold- 
ing meetings,  concerts,  etc.,  and  was  sub-let  by  Pignolet 
to  .the  Salvationists  for  the  like  purpose.  I  find  no  ground 
for  the  objection  that  there  was  a  change  of  destination. 
The  obligation  to  furnish  (if  any)  was  on  the  part  of  the 
lessor  not  the  lessee.  It  is  not  the  custom,  neither  is  it 
consistent  with  the  nature  of  the  circumstances,  that  such 
a  room  should  be  furnished  by  the  lessee,  besides  which 
the  landlord  was  secured  by  a  month's  rent  in  advance. 
The  tenant  also  put  in  a  stove  of  the  value  of  more  than 
a  month's  rent  and  got  sundry  planks  to  protect  the 
windows,  besides  which,  although  hot  bound  to  do  so, 
by  the  plea,  tljf  appellant  ofl\»red  to  give  additional  se- 
curity ;  so  that  not  furnishing  the  prehaises  was  not  a 
ground  to  anntti  the  lease,  nor  was  such  seriously  con- 
tended. 

The  Salvation  Army  is  a  religious  organization,  pro- 
fessing high  aims  with  regard  to  the  regeneration  of  the 
world  in  its  religious  aspect ;  they  make  processions  m 
the  streets  accompaqied  by  -^  band  o^  music  to  invite 
people  to  attend  their  religious  exercises  consisting  of  ad- 
drJbs,  singing  of  psVlms,  and  prayer,  for  the  purpose  of 
calling  to  repentance  Wd  asking  forgiveness  of  sins  ;  they 
interfere  with  np  person's  religious  faith  or  belief,  but 
urge  their  adherents  t(\followand  practice  the  principles 
of  Christianify.     At  their  meetings  there  are  usually  no 
greater  number  of  their  members  present  than  five  or  six 
men  and  tytrelve  or  fi^n  women.    Their  meetings  are 
therefore  as  regards  themselves  ofan  eminentlry  peaceful 
character.!  They  are,  however,  not  popular^  with  a  certain 
class,  by /whom  they  are  sometimes  attacked  when  in 
procession,  by  stones^and  other  missiles^ , and  some  i^f  the 
persons  ^us  hostile  fo^em,  enter  and  mi'x  with  the  rest 
of  their  congregation,  ibr  th6  purpose  of  creating  a  dis- 
turbance and  interrupting:^ tHeii;^'f|ligiou8  exercises.    The 
hostility  does  not  rest  here,  biut  th«|ir  assailants  threw 
stones  into  their  windows,  breaking  "the  glass,  while  par- 
fties  inside  created  disorder  in  order  to  interrupt  the?  reli- 
igions  exercises.  Those'creating  disturbiJice  were  promptly 
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p»t  ouft,  and  to  protect  themselves  from  the  outside  vio- 
lence the  windows  were  barribaded  with  planks  while 
shatters  were  ordered  for  the  samb  purpose  at  the  expense 
ot.the  Salvationists.  The  damage  done  to  the  property 
was  on  the  who)e  trifling,  and  was  not  done  by  the  Sal- 
vationists or  any  of  their  adherents,  but  by  hostile  out- 
■  siders.  ,  i  .  , 

The  first  question  is,  whether  the  o(!cupan«8,  the  Salva- 
tionists, were,  within  the  terms  of  their  lease?  They 
were  holding  met^ings  clearly  within  theHerms  of  their 
lease,  for  these  meetings  were  as 'regards  themselves  emi- 
nently peaceful  and  lawful.  \ 

Second.— Were  they  responsible  for  the  vioienc0  used  ? 
lo  my  mind  theywere  clearly  not  responsible  for  such 
violence,  and  while  within  the  law,  in  the  exercise  of 
their -rights  they  were  entitled  to  the  protection  of  the 
law  against  all  wrongdoers.  If  the  Courts  held  otherwise 
they  would  be  adopting  the  law  made  by  the  mob  and 
making  themselves  the  instruments  of  oppression  afld  in- 
justice m  place  of  being  protectors  of  the  innocent  -s 

As  regard*  the  refusal  of  insurance  companies  to  insure 
the  pren^^eg,  tire  lessor  had  himself  undertaken  this  risk 

by  thelease,jindm  aijy  case,  no  responsibiUty  inthis 
respect  .ould  kttach  to  the  lessee  ;  he  had  p.omised  to 

pay  extra  premiums  for  extra  risk,  and  in  order  to  have  ^ 
been  held  for  any  liability  in  the  matter  of  insurance,  he 
should  have  been  notified  of  the  difficulty  and  asked  to  ^ 
provide  against  it,  which  was  not  done.     As  to  the  pre- 
tended depreciation  in  value  of  the  premises,  no  such  is 
proved.     But  the  pretension  is  that  the  presence  of  thtf 
Salvation  Army  did  depreciate  the  property.   Admif  this 
for  the  sake  of  argument,  it  would,  at  least,  be  an  injury 
lor  which  there  is  no  legal  remedy_a  "  damnum  absque  in- 
junu,    one  that  frequently  takes  place  respecting  property 
in  particular  localities.    Property  becomes  raised  or  de- 
pressed m  value  by  the  erection  of  a  butcher's  stall,  bv 
the  establishment  or  the  removal  of  a  public  market,  or 
01  a  church  or  of  a  public  square  ;  but  no  legal  remedy  "  - 
Insults  therefrom,  nor  would  any  arise  from  the  pretended 
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disfiguromont  of  the  building,  if  this  ground  had  any 
foundation  as"  to  fact,  which  it  had  not.  Th«  planks  in 
the  windows  were  placed  to  protect  from^iolentie ;  the 
act  of  the  ienit^t  in  placing  theta  there  cau8t>d  no  damage 
to  the  lessor  pf  any  siguificdnce,  und  was  being  voli^fl-^ 
tarily  restpred  by  the  act  of  the  tenant.  I  do  not  mean 
to  say,  it  there  had  been  proved  any  substantial  damage 
to  the  building  caused  by  the  acts  of  the  tenant,  that^uch 
a  daniage  /would  not  havtj  been  esteemed  a  depreciation, 
but  there  Was  no  room  for  such  a  pretension. 

There  appears  to  be  in  the  neighborhood  of  the  room 
in  question  a  number  of  saloons  whose  keepers  and  habi- 
tufes  would  not  be  very'likoly  to  be  favorable  to  religious 
revivals,  and  where  the  existence  of  such  a  class  of  per- 
sons would  most  likely  be  found  standing  in  need  of 
Ohristian  influences,  and  most  difficult  to  be  reached  by 
the  ordinary  methods.  If  the  occupation  of  premises 
there,  in  the  view  of  effeciing  a  spiritual  and  moral  rege- 
neration, is  a  cause  for  annulling  the  lease,  then  the  Sal- 
vationist's iuve:  condemned  and  lose  the  benefit  of  tbeir 
civil  contract  because  they  are  Salvationists.  And,  how- 
ever sincere  is  the  view  taken  by  the  judgment  (and  al- 
though the  very  opposite  m^  be  intended)  to  my  mind, 
it  operates  as  a  {practical  pers^ution  of  the  {Salvationists 
by  a  refusal  of  the  protection  of  th©^  law,  and  by  the  en- 
dorsement by  authority  of  the  acts  of  violence  by  which 
justice  i%  defeated,  and  civil  rights  are  ignored.  It  is  vain 
to  say,  as  the  judgment  does,  that  the.sub-tenant  used  the 
premises  in  a  way  to  cause  waste  and  depreciation  p£.. 
value,  while  if  there  had  been  any  such  it  proceeded  not 
from  the  sub-tenant,  but  was  the  act  of  the  violence  prac- 
tised by  outsiders  wholly  against  the  will  and  in  spite  of 
the  desire  of  the  sub-tenant.  This  mode  of  putting  down 
by  violence  incipient  religious  or  popular  movements  is 
not  new,  and  hto  been  sometimes  successful  wben  sym- 
pathized in  by  those  in  power,  as  was  the  case  at  Alexau-r 
dria  in  the  early  ages  of  the  Church.  It  was  attempted 
in  England  in  the  case  of  the  Wesleys  and  the  Quaker, 
William  Fenn,  but  good  sense  ultimately  prevailed,  and 
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th«  WosIoyH  w«ro  protocrtt'd  Iroin  violence  in  their  reli- 
giou8  taercisfs.  Their  ellbrtB  have  roHulted  in  a  great 
religious  reForm.  At  this  date  no  names  than  theirs  are 
more  venerated  in  all  England,  and  even  by  the  most  dia- 
tingaiAhed  pn^att-s  of  the  Church  of  England.  I  am  no 
a^vocaty  of  the  methods  of  the  Salvation  Army,  but  con- 
sider, thtft  while  they  violate  no  low,  they  arc  entitled  to 
freedom  oK  action  in  putting  forward  their  schemes  for 
moral  owd^ Veligious  improvement.  It  seems  to  me  that 
if  let  alo^,  they  <;an  do  no  harm,  and  moy  effect  a  little 
good,  but,  ff  coerced  and  unfairly*  treated  they  will  be 
strengthened  into  importance  by  the  sympathy  which 
such  tri'atraent  will  gain  for  them,  and  if  they  come  to 
be  extinguished  by  harshness  who  knows  but  that  a 
phconix  might  arise  from  their  ashes  to  reverse  the  ver- 
dicts by  which  they  had  been  crushed. 

The  persons  who  have  lent  countenance  to  the  obstruc- 
tions thrown  in  the  way  of  the  organization  seem  to  look 
upon  it  as  a  disreputable  organization.  This  is  a  mistake. 
Already  it  Jias  acquired  a  vast  array  of  members  and 
adherents,  and. the  plan  of  its  General,  sometime  since 
propounded,  for.  the  amelioration  of  the  condition  of  the 
poor  in  the  large  cities  of  Europe,  has  engaged  much  dis- 
cussion in  the  press  of  these  different  localities.     And 
even  in  this  Dominion  the  daughters  of  the  highest  in 
the  land  have  thought  it  no  disgrace  to  be  Su-olled  in  its 
ranks  and  to  becQBM»-f>raefrcai  laborers  in  its  mission  of 
jReftCfrondg^^  It  is  quite  in  a  position  to  claim  the 

protection  of  the  law  and  to  assert  its  rights. 

I  think  the  judgment  of  the  Superior  Court  annulling 
the  lease  should  be  reversed  and  the  action  dismissed. 

CiMON,  J. : —  •  « 

The  case  was  submitted  to  the  Court  on  the  fact  urns 
only.  The  factum  for  the  appellant  has  been  framed 
with  considerable  skill,  but  we  have  to  treat  the  case  as 
one  of  contract.  The  lease  of  the  premises  was  fpr  cer- 
tain purposes  named  therein.  The  real  question  is  whether 
there  has  been^  a  change  in  the  destination  of  tihe  pie- 
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miiei  which  jasti^pft^o  lessor  in  demanding  the  reiilia- 
tiou  of  the  lease.  We  think  the  plaintiff  hau  made  out 
his  case-  The  premises  were  leased  for  public  meetings, 
etc.  The  lessee  has  converti>d  thn  building  into  a  place 
for  religious  meetings  Is  not  that  a  change  of  destina- 
tion ?  I  would  give  the  same  judgment  if  the  hall  had 
bee^  converted  jnto  a  Roman  Catholic  chapel. 

,  BosbA,  J.  :— 

I  see  in  this  case  only  the  relation  of  lessor  and  lessee. 
Broiseau's  only  interest  is  to  protect  his  property.  Hd 
leased  his  premises  as  a  hall  for  general  meetings,  not  as 
a  place  for  religious  worship.  If  any  other  religious  wo* 
oiatibn  had  occupied  the  place,  and  the  same  trouble  had 
occuned,  the  result  wou^d  be  the  same.  The  windows 
of  the  building  were  broken,  the  furniture  damaged,  ana  . 
the  insurance  compjanies  refused  to  continue  the  insur- 
ance. We  cannot  d^ny  to  the  lessor  the  right  to  protect 
his  property.  This  is  a  matter  altogether  apart  from  the 
question  whetheY  the  objects  of  the  Salvation  Army  are 

good  or  ba4' 

Judgment  confirmed. 

St-Pierre,  Qlobensky  Sf  Poirier  for  appellant. 

Oirouard  Sf  de  Lorimier  for  respondent. 
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May  28,  1891. 
Coram  DoRioN,  0.  J.,  Baby.  Bosafc,  Dohebty,  Oimon,  JJ. 

THOMAS  MoGREEVY. 

{Defendant  in  Court  Mow), 

Appbu^ant  ; 
AND 

OEORGE  BEAUCAOE, 

,  {Plaintiff  in  Court  below), 

\  Respondent. 

Pleading  — Vaguenm  and  inmffidenn,  of  allegations^  of  de- 
fnand— Exception  to  the  form— Amml. 

Hw,n:-1.  Where  the  ri^ht  of  •ctioi,  ia  Jiot  denied  by  the  defendant,  but 
hoTOmpUina  of  die  viiK«i,.ne«8  and  inHiillidency  of  the  allegationa  of 
the  declaration,  it  la  i^atter  for  ap  exception  lo  the  form,  and  not  for 
a  demurrer,  or  for  a  miction  for  particulars. 

2.  An  interlocutory  jndgme»,t  rejectlni?  an  exception  to  the  form  in  auch 
eaae  ia  auHceptlble  of  Ai^al,  being  imitler  which  cannot  be  re- 
medied by  the  final  judgiiient. 

Appeal  ftpm  an  interlocutory  judgracwt  of  the  Superior 
Court,  Montreal  (Davidson.  J.).  March  18.  1891,  reject- 
ing an  exception  to  the  form  filed  by  the  defendant.  The 
judgment  reads  as  followiii  :-^ 

"  La  Cour,  apr^s  avoir  eutendu  les  parties  sur  I'exge^ 
tion  k  la  forme  par  1©  dfefendeur*   .  0kf'' 

"  Consid^ran^que  la  dite  exception  k  la  ffffe  est  mal 
fond6e;  .       ,  ' 

"  Renvoie  la  dite  exception  k  la  forme  avec  d6pen8  dis- 
traits  k  Mtre.  J.  L.  Archambault,  avocat  du  ^emandeur, 
laissant  au  d6fendeur  eon  reoours  pour  particularit6s  ou 
par  demurrer." 

On  motion  of  defendant  leave  to  appeal  was  granted. 
May  18,  1891.1 

^       '  '  ■  ■  .   ,  t;         ■ 

E.  Lafleur,  for  appellant  :— 

It  will  be  seen  that  the  defendant  is  charged  in  the 
7tli  paragraph  of  the  declaration  with  having  been  guilty 
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of  fiiliM'  ri>pr««M>iitBtionii  and  frnndtilnnt  manwnvrni  with 
th«<  <<uinivaii«'i»  of  divi«ri«  |n?rH0UH  iuttir|>«iiMl,  and  of  hiiv- 
iuK  thori'by  tftUMMd  thf  pUiiititf  to  Ion«»  th»'  lotitraot  for 
whii^h  h«i  t«>iid(m>d,  and  that  the  Oth  paragraph  of  the 
dttclarntion  n-iti-ratcH  this  chargn  in  armoat  idwntical  lan- 
guHgo.     N«>ith«>r  of  thi<n«  paaagraphn  N()«>«<i^i'H  wh«Mi,  in 
what   munnor  or  upon    whom    th«>   tiUuged    iVaudulunt 
munti'uvrfM  an«l  undu«>  inllucncti  wore  (>Z(*rciM«>d,  or  when, 
in  what  mannor,  un<l»'r  what  circuniNtuncfH,  and  to  whom 
th«  allogrd   falau  roprifHontationH   wi-re  madv.   ^''orthor, 
tht>(H>aIl«!gati(>nN(lo  not  ( luarlyRpecify  th«  porHona  alloged  ' 
to  have  h«»t>n  interposed,  or  the  manner  Ln  which  theae 
pt^rHouB  are  charged  with  having  t;oitnived  with  the  de-. 
fendant  in  making  auch  fulae  repreauntatioDN.     Nothing 
can  be  vaguer  than  theae  ehargea,  and  aa  they  form  the 
very  giat  of  the 'action,  it  ia  quite  impoasible  for-th«  d*j- 
fendant  to  know  how   to  plead  to  auch  india^nct  ,aud  " 
vague  accuautiona  ;   nor  can  the  defendant,  by  any  poaai- 
bility,  foreaee  what  kind  of  evidence  ia  intended  to  Imj  - 
offered -in  auppprt  of  such  charges,   as   th'e  declaration 
opena  the  door  to  almowt  any  kind  of  atatemonts  which 
.the  plaintiff'^  witnesses  may  choose  to  make. ' 
^    The  11th  paragraph  of  the  d(>claration^,allege8  that  the 
defendant  received  an  amount  of  ut  leaat  |6,000  "  for  the 
"  purpose  of  indemnifying  the  plaintiff  for  the  loss  of  his 
"contract,  and  alao  as  a  consideration  for  the  obtaining 
"by  him  by  means  of  {he  manuuuvres   and   other  acts 
"  hereinabove  aUeged.  the  withdrawal  of  the  plaintiff 's 
"  tender,  and  for  having  succeeded  in  making  the  same  * 
"fall  to  the  ground,  and  that  he  lias  otherwise  benefited 
"  and  profited   to  the  amount  of  at  least   the  said  sum    ' 
"which  he  has  applied  to  his  personal  profit  and  use." 
Comment  upon  this  allegation  is  almost  superfluous.     It 
specifies  no  Time,  place  br  circumstances  in  connectioi) 
with  the  alleged  payment  of  this  sum  of  money,  and  .the 
two  main  allegations  contained  in  this  paragraph  are  in 
complete  contradiction  with;  each  other.    The  plaintiff 
asserts  that  the  defendant  received  a  sian  6f  "at  least 
15,000  for  the  purpose  of  indemnifying^ the -plaintiff;" 
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nncl  in  tht*  iittiii<«''  bnuith  ulh'gfM  that  thn  Maiiu)  nUin  whm 

r»'««<iv«u|  by  thi*  (Ifffiidaiit   at  a  foimiilfratioii   for  hia  ol»- 

(iiiiiiiiK  M>«'  wilhdriiwiil  of  )h(«  plaiiitiH  "n  U'tuhr  by'th«i 

iiiaiuJUUvraH  previouiily  r»'IV'rri'<4  to.     In  oth^r  worda,  th»' 

plai.ntiti'  hua  <harg»'<l   that    th»«  diMVn'dant    r^tj^iivod    th« 

money  to  bo  handed  over  to  th»'))|iiitititi',  and  imtnediately 

'' Hlt»»r  »!o«tradictM   thlMM>y   ntatin^   that   he  ,r«'(ieiv»<d  tho 

'    iiiohuv  to  ki^op  i'or  hitn«t>lt',     Wht«'h  of  th<*Me  Htatementa 

th(>  plaiiitillintenda  to  offer  eviden<,-e  upon  at  the  trial,  it 

iH  impoHNible.to  auriniHe^;  And  even  it  he  ijeatricta  hiinHeli' 

to  one  of  these  aUegatio^^a*  the  (charge  would  be  k6  vagub 

iiM  to  raiilte  it  even  then  irnpoaaible  totn<'et  it     The  Hame 

-  parugruph  goes  on  to  allege  that  the  defendant  haa  "  other- 

wiie*'  beneUted  nnd  profited  to  an  amount  oCat  leaat  the 

Maid  'sum-     It  is  enough  to  Ntate  NU(;h  allegations  in  ordt^r 

to  show  how  utterly  iuHufticient  they  are  to  enable  the 

ijlefendant  to  prepiirt^  hiN  defenqu  and  to  go  to  trial. 

The  Honorable  Judge  in  the  Court  below  rejected  the 
exception,  on  the  ground  that  the  defendant's  proceeding 
should  havti  been  by  demurrer  or  by  motion  for  parti* 
t'UJUrs.  -  . 

The  appellant  submits  that  the  normal  and  regul^h- 
method  of  complaining  of  defects  in  a  declaratran,  such 
HM  those  aboy(>  adverted  t6,  is  by  exception,  to  the  forin. 
Nothing  seeras^  to  be  better  establish<»d  in  our  Jurispru- 
/lence  than  the.doctriniB  that  maUttx^sseotia)'omtt/«/  gives 
riMe  to  a  demurrer,  but  matter  essential  imper/ectfjf  staled 
gives  ris^;  to  an  exemption  to  the  form. 

Warner  v.  Fnrran,  8  R  de  L.  196  ;  K.  8^1^12. 

Boucher, V.  Fraser,~\\'R.  L.  718;  Q.  B.  1876. 

fVatkef  V.  Mai/er,  etc.,  5  R.  L.  6« ;  2  L.  d  L.  J.  22,  Q.  B. 
1866.  1^     >■  . 

Bmh  V.  Desjardins,  11  R.  L.  4i58,  S.  C.»R.  1882. 

Possibly  the  defendant  might  have  obtained  particn- 
'-lars  upon  a  motion  to  tfiat  effect,  and  indeed  such  a  mo- 
tion was  filed  by  the  defendant  within  four  days  o^the 
return  of  the  writ,  with  a  notice  that'tho  same  was  filed 
under  express  reserve  of  the  exception  to  the  form  already 
filed,  and  that  it  might  be  presented  thereafter  if  occasion 
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required ;  but  the  defendant  considered  and  still  con- 
sixers  ihat  the  defects  contained  in  the  declaration  in  the 
present  cause  were  so  grave  as  to  justify  the  dismissal  of 
the  action,  saving  the  plaintiff's  recourse,  and  he  conse- 
quently'proceeded  by  exception  to  the  form, 

When  the  present  appellant  moved  this  Court  for  leave 
to  appeal  from  the  interlocutory  judgment  dismissing  his 
exception,  two  of  the  judges  of  this  Court  expressed  the 
opinion  that  the  appellant. had  taken  the  proper  proce- 
dure by  exception  to  the  form,  and  that  the  f|efects  of  the 
declaration  were  such  as  to  involve  the  dismissal  of  the 
action  if  no  amendment  were  upplied  for,  and  gave  an 
intimation  that,  if  the  appeal  were  taken,  it  would  in  all 
probability  be  maintained  and  the  action  dismissed. 

The  re8p<jtxident  has  not  seen  fit  t6  act  upon  the  sugges- 
tion of  this  Court,  and  has  made  no  application  to  be 
allowed  to  amend  his  declaration,  and  the  appellant  is 
therefore  compelled  to  bring  the  present  appeal  to  a  hear- 
ing and  to  press  for  the  reversal  of  the  judgment  dismis- 
sing his  exception  to  the  form.  ,  • 

it  is  obvious  that  this  judgment  is  not  one  that  could 
be  remedied  by  the  final  judgment  in  the  case,  as  the  de- 
fendant would  be  placed  at  an  immense  'disadvantage  if 
he  were  comp(^llcd  to  plead  and  go  to  trial  upon  the  char- 
ges and  accusations  contained  in  the  ^^claration.  The 
defendantls  only  recourse  is  to  ask  for  the  dismissal  of 
the  present  action,  saving  the  plaintiff's  recourse  if' he 
chooses  to  re-model  his  declaration  and  formulate  the 
^charges  with,  enough  precision  to  enable  the  defendant 
to  defend  hiipself.     j  ^ 

*"   /.  L.  ArcliatnbUult,  Q.  C,  for  respondent,  submitted  that 
the  allegations  of  the  declaration  were  sufficiently  explicit 
'  to  ei|able  the  defendant  to  enter  upon  his  defence. 


^  2jB,  1891:] 


N,  J.  (for  the  Court) : —     . 


'      'PV^  QX^  iappel  d'un  jugemeut  de  la  Cour  Stipdrienre 
.  4j§Ddiitant.rezception'&  la  forme  prodnita  gar  le  d6fen- 
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denr.     Je  snis  chargfe  de  prononcer  le  jpgement  tinanime 
des  oinq  jages.  * 

Beaucage  poursuit  McGreevy  pour  |5,d00.     La  dfccla-        

ration  est  bien  longue,  tr^s-difficile  k  comprendre  k  cause    ^""""'l- 
de  ses  contradictions  et  de  ses  ambiguity,  mais  en  voici 
le  r6sum6,  en  lui  donnant  I'interprfitation  la  plus  favo-     ' 
rable  dans'le  sens  du  demandeur ;  elle  allfigue:  que  le 
demandeur  .(Beaucage)  est  entrepreneur  de  travaux  pu- 
blics et  priv68  ;  que  le.  d6fendeur  (McGreevy)  "est  anssi 
"  cotttracteur  public  et  qu'il  a  6t6  dans  I'habitude  depuis 
"  nombre  d'ann^es  d'entreprendre  des  travaux  publics  et 
"  de  faire  des  soumissions  pout  les  dits  travaux,  eoit  seul, 
"  soit  en  80ci6t6  avec  d'iutres  personnes  ; "  que  les  com-    .     ' 
missaires  du  havre  de  Quebec,  agissant.  pour  et  ^igjjin 
du  gouvernement  du  Canada,  ont,  en  1883,  demandrSea. 
soumissions  "pour  entr'autres   travaux  la  construction 
"  d'un  mur  de  travers  (cross  wall)  6n  rapport  avec  lefe 
"ameliorations  du  port  de  Qu6bec;"  que  le  demandeur 
a  fait  une  soumission  pour  la  construction  de  ce  mur  de 
travers  (cross  wall) ;  que  la  80ci6t6  Larkin,  Connolly  et 
Oie.  a  aussi  fait  des  soumissions  pour  les  mSmes  travaux ; 
que  le  nommS  John  Gallagher  a  aussi  produit  une  sou- 
mission  ;  que  ce  fut  la  soumisfion  de  la  8oci6t6  I^rkin, 
Connolly  et  Ciej  qui  a  et6  accept6e,  et  que  cette  soci6t6  a  fait 
les  dits  travaux  et  touchy  les  subsides  vot68  k  ce  sujet ; 
que  lorsque  le  contrat  pour  ces  travaux  a  6t6  accord6  k 
Larkin,  Connolly  et  Cie.,  le  d6fendeur  §tait  mem,bre  de  la 
commission  du  havre  de  Qu6bec  ot  du  parlemcnt  f6d6ral ; 
que    Robert  H.  McGreevy,  frdre  du  d6fendeur,   0.  e! 
Murphy  et  le  dfefendeur  avaient  des  intfirfits  dans  le  con- 
trat accotdfi  k  Larkin,  Connolly  et  Cie.  et  en  ont  b6n6- 
fici6;  que  la  soumission  que  le  demandeur  avait  faite 
6tait  la  plus  basSe  et  6tait  faite  de  bonne  foi,  "mais  qvCk 
"  rinstigation  du  dSfendeur  en  <^tte  cause,  par  stale  de  ses 
"fausses  representations  ef  de  ses  manauvres  dolosives,  et  avec 
"le  concert  et  la  connivence.......  de  la  society  Laxkin, 

"  Connolly  et  Cie......  le  demandeur  fut  induit,  souspr4- 

"  lexte  Werreurs,  dans  sa  soumission  ovde  ehangements  dans  les 
"plans  et  devis  d  son  insu &  changer  les  termes  de  sa 
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"  sonmission,  ce  qn'il  fit avec  le  r^stiltat  qn'il  perdit 

"  les  avantages  et  b6n6fices  de  sa  soumission  et  de  telle 
"  maniere  que  des  trois  soamissions:.^.,.  la  sonmission  de 
"  Larkin,  Connolly  et  Cie.  devint  la  pins  basse  et  fnt  ac- 
"cept6e.....ioet  cela  an  grand  prdjudice  dn  demandenr 
"  qni  ignorait  et  a  toujimrs  ignore  les  actes  qu'il  reproche 
"  maintenant  au  d^fende»r  pour  Vinduire  et  Vengager  d,  changer 
"  et  abandonner  la  susdite  soumission ; "  qne  le  demandenr 
arait  6t6  oblige,  ponr  sa  soumission,  de  faire  des  d^penses 
considerables,  perdre  dn  temps  et  des  travanx  importants 
ou  il  anrait  r^alisg  des  b6n6fices ;  qne  le  changement  qne 
le  demandenr  a  fait  dans  les  termes  de jsa  soumission  "  ofU 
"  ^ti  le  risultat  de  la  surprise  et  des  maneeuvres  dolosives  prati- 
"  qu^es  et  des  influences  indues  ixercies  par  le  dtfendeur  aupris 
-'"  des  Qtt^es  intiresses  ci-haut  mentionn4s,  hors  la  connaissance 
"  d^  demandeur,^t  desfmsses  representations  faites  vui-A-vis 
"  di  lui ; "  '*  que  defaU  iCfUulte  nes  diverses  declarations  faites 
"  par  le  d^entleur  en  ce^te  cause,  en  d^4rentes  occasions,  depuis 
"  le  ou  avant  le  mqis  de  mai  1883  d  venir  jusqu^d  ce  jowr,  et 
"  notamment  de  la  correspondance  officielle  sonmise.ai^  par- 

"lement an  mois  de  mai  dernier,  laqnelle  correfspon- 

''  dance  est  consignee  dans  les  archives  pnbliqnes,  et  con- 
"  tient  divers  ^rits  et  documents  6manant  dn  d^fendenr, 
"  que  des  plaintes  sinenses  ont  £t6  faites  contre  le  d^fen- 

"  denr  an  snjet  de  spn  intervention  indue dans  Tpbten- 

"  tion  et  rexeimtion  dn.  contrat  pour  la  construction  dn 
"mur  de  travers  (cross  watlp^t-qn'il  avait  profits  de  sa 
"  position  de  membre  de  la  commission  dn  havre  de  Qn6- 
"  bee  ainsi  qne  des  renseignements  qn'il  avait  pris  aux 
'*  sources  officielles  pour  s'assnrer,  tant  k  lui-m6me  qn'i&ux 
"  autres  personnes  ou  society  de-  personnies  ci-hant  men- 
"  tionn§es,  des  ajutages  indus  dans  K^titention  et  I'ex^- 
"  en  tion  dn  susdit  contrat,  et  cela  en  fraude  de  I'int^r^t 

"  public ^u  grand  detrimdht  et  prejudice  dn  deman- 

"  deur ; "  qne  le  dSfendeur  a  touchy  de  Larkin,  Connolly 
et  Cie.,  de  B.  H.  McG^reevy  et  O.  iB.  Murphy  plusienrs  cen- 
taines  de  mille  piastrea  en  comsid^ration  de  ses  services 
et  de  son  influence  pour  faire  octrojrer  le  contrat  k  Latkin, 
Connolly  et  Cie.,  "et  notamment  qn'il  a  touch6 par 
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"le  dit  Robert  H.  McGreevy,  aon.frSre,  le  montant  d'au 

•|  moins  |5,000  courant,  dans  le  but  d'indemniser  le  Jit  de- 

"  mandeur  de  laperte  de  son  contrat,  et  aussi  comme  consi- 

"  d6ration  pour  robtehtion  par  lui,  an  moyeu  des  manceu- 

"  vres  et  autres  actes  ci-dessuft  all6gu68,  du  retrait  de  la 

"  soumission  du  demandeur,  ou  pour  avoir  rfeussi  de  la 

"fairetomber;"  que  le  d6fendeur  a  gard6  cette  sbmme 

de  $6,000  pour,8oa,  profit  personnel ;  que  le  d6fendeur  a,  A 

raiaon  des  all6gation8  ci-dessus,  causfe  au  demandeur  des 

doinmnges  au  montant  de  ces  «5,000 ;  "  qu'il  r6sttHe  des- 

"  d§cft^tions  ^komesses  r6it6r6€8  du  d6fendeur  que  la 

"  dite  somme  de  $6,000  devait  6tre  pay6e  et  rembours6e 

"  au  demandeur,|  tant  k  Tacquit  du  d6fendeur,.qui  s'y  est 

'•  personnellement  oblig§,  que  pour  et  k  I'acquit  des  au- 

"  tres  soumissioiinaires,  pour  compenser  et  indetnniser  le 

••  demandeur  dei  tons  dommages  k  lui  causes  k  raison  de 

"tout  ce  que  ci-dessus  all^gu^,  ce  que  le  d6fendeur-a  tour 

"jours  refus6  et  Infiglige  de  faire."    Et  le  demandeur  con^ 

clut  k  un  jugement  centre  le  d6fendetir  pour  ces  $5  000 

avec  $900  pour  int6rM  depuis  1883.  ' 

Telle  est  Taction.     On  a   pu  remarquer  qu'une  des 

bases  de  Taction— c'est  que  le  dfefendeur  a.  par  des  ms^ 

ncBuvres  frauduleuses  et  sous  de  faux  pr6t«xtes,  induit 

le  demandeur  k  changer  les  termes  de  siTsoumission,  et 

cest  A  cause  du  changement  de  ces  termes,  que  le  de-^ 

mandeur  s'est  trouv6  le  plus  haut  soumissionnaire  et  a 

perdu  sa8oumi8sion,.etde  cette  perterfesultent  les  dom- 
mages qu'iL  reclame,  f 

Or  le  d6fendeur  a  plaidfe  ,une  exception  a  la  forme  4 
cette  action,  II  invoque  "plusieurs  imperfections  et  des 
contradictions,  qui  constituent  probablement  des  moyens 
a  la  forme,  qui  sont  tots  fondfis;  maisjene  m'arrfiterai 
qtfaji  moyen  qui  ponaiste  k  dire  que  Taction  n'all6gue 
pas  quelles  sont  les  manoeuvres  frauduleuses,  les  fansses 
representations,  les  laux  prfitextes,  les  iufluences  indues 
dont  te  demandeur  se  plaint  Oommeitt,  ivec  des  fdlfiga- 1 
tions  g6n6rales  comm^la,  le  d6fendenr  peutil  se  d6fen- 
dre  ou  plaider  k  Kpction  eta  connaissance  de  ce  dont  on 
raccuse  ?    Ainsj,  iT  ne^  snffit  pag  de  dire ;  o'est  yotre  did 
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qui  m'a  fait  faire  telle  chose,  mais  il  faut  dire  dans  Tao*. 
tion  en  qtiQi  consistait  ce  dol.  Aiiisi  encore  I'action  dit : 
1*  demandeur  fut  mdnit  sous' pr4texte  cferrwra  dans  sa 
soumission  k  en  changer  les  termes.  '  Or  qi^lles  sont  ces 
erreurs  que  le  d^fendeur  a  donnSes  comm6  pr^textes  an 
demandeur?  On  ne  le  salt,  ei  le  d^fei^icleur  ne  pent 
plaider  k  Taction,  ne  sachant  vraiment  jpas  ce  d|^  on 
raccQse.  / 

L'firt.  50  du  C.  de  Proc.  dit  que  la  declaration  doit  6tre 
un  exposi  de$  causes  de  la  demande.  Or  les  causes  de  la  de- 
mande,  ici,  sont  des  manmtvres  fraudvteuses,  des  fausses 
reprisentations,  des  faux  j»r4lextes,  des  influences  indues  ;  la  de- 
claration devrait  done,  en  cons6qaencei  contenir  an  exposi 
de  ci^  qn'ont  ete,  on  de  ce  en  qnoi  ont  consists  ces  manoeu- 
vre9  frandulenses,  ces  fausses  representations,  ces  fauk 
prfetextes,  ces  influences  indues,  etc.  Fuisque  la  declara- 
tion en  cette  cause  ne  contient  pas  uu  tel  expose,  elle 
n'est  done  pas  conforme  aux  exigences  de  I'article  60  G. 
P.  Avec  des  allegations  aussi  gen^rales,  on  voit  de  suite  . 
k  combien  de  surprises  et  d'incertitudes  le  defendeur  se- 
rait  expose. 

Or  I'art.  51  du  0.,do  Proc,  dit  que  la  formalite  exigee 
en  Tart.  50  «st  a  peine  de  uuUite  ;  puis  Tart.  116  du  G.  de 
Proc.  decrelie  que  c'est  par  exception  a  la  forme  qu'^n  in- 
voque  la  violation  de  I'art.  50  ^ti  t!.  P.  ° 

II  n'y  a  pas  de  doute  que  c'est  ici  le  cas  d'une  excep- 
tion k  la  forme,  et  non'd'iiue  defense  en  droit.  En  effet, 
on  ne  nie  pas  ici  le  droit  d'action,  mais  le  defendeur  dit 
tout  simplement  au  demandeur :  vous  n'avez  pas  suffisam^ 
ment  libelie  votre  cause  ou  droit  d'action  de  manidre  a 
me  permettte  d'y  pouvoir  repondre  en  connaissance  de 
cause. 

Le  jngement  de  la  Gour  Superieure  qui  a  d6bout6  I'ex- 
ception  k  la  forme  est  done  errone,  et  cette  Gour  croit 
devoir  le  renverserafin  de  maintenir  cette  exception  k  la 
forme  avec  depens. 

Avec  cette  exceptfon  a  la  forme,  le  defendeur  a  prodnit 
nne  motion  pour  par^ularitfy,  mais  cette  motion  etait 
sans  prejudice  &  I'exception  4.1a  forme,  et  elle  n'ia  i>as 


:^ 


encore  6t6  prfsentfie  pour  /djudioation.     BHe  ne  peut 
done  avoir  I'effet  de  pr§judi^ier  d  I'exception  k  la  forme. 

lie  demandeur  pr6tend  encore  que  le  dftfendenr  n'avait 
pas  Teioeption  d  la  forme/ mais  seulement  1©  droit  d'ob- 
ieniT  deBparticular&i$.  II  se  trompe.  II  eat  6vident  que 
cenest  pas,  ici,  le  cas  ^e  demander  des  partioularitfis. 
Oela  a  hen  quand  il  s'ai^  d'nn  compte  foumi  en  bloc, 
ou  dans  le  cas  de  domn^s  r6els  ^lam6s  anssi  en  bloc' 
ou  autres  cas  semblabl^.  On  ne  d4iande  pas  de  parti- 
ctdarps  de  maucBuvres7  frauduleuses  ou  de  fausses  repr6- 
sentations ;  mais  on  ddit  donner  un  eiposfi  deces  manceu- 
vres,  de  ces  fausses  ifeprfisentations,  etc.  Le  dfefendeur 
U'avait  que  Texeepti^in  4  la  forme  pour  se  plaindre  de 
1  absence  de  cet  exf 

Demidre  question:  Le  demandeur  pr6tend  qu'il  nV  a 
pas  appel,  et  il  invW  I'art.  1116  du  C.  de  Proc.  Get 
article  est  contre  lui.  II  permet  I'appel  de  tout  jugement 
interlocutoire  "lorsiiu'il  ordonne  qu'il  soit  fait  une  chose 
"  h  laquelle  il  ne  p^ut  6tre  remfidie  par  le  jugement  final." 
Or  le  jugement  finiil  ne  pourra  rem6dier  k  la  position  qui 
est  faite  au  d6fendeur  d'fitre  obligfe  de  se  dfifendre  k  une 
action  qui  ne  contient  pas  un  libell6  suflSsant  des  causes 
\de  la  demande.  Le  dfil^ndeur,  si  le  jugement  renvoyant 
^  exception  k  la  forme  n'^tait  pas  renvers§,  se  verrait  con- 
damn6  au  mferite  de  I'aj&tlon,  sans  avoir  pu  y  d6fendre  en 
connaiss^noe  detqause.  ' 

l^us  n'h^sitons  ^onc  pas  k  maintenir  I'appel  pris  par 
McGreevy,  et  nous  le  maintenons  avec  d6pens. 
^The  judgment  of  the  Court  is  as  follows  :—     .■  ^  . 

*'  Consid6rant  que  la  declaration  en  cette  cause  ne  con- 
tient  pas  un  expos6  de  ce  en  quoi  ont  consists  les  fausses 
reprfisentations  et  les  manoBUvres  frauduleuses,  les  prfi- 
textes  d'erreurs  dans  la  soumission  du  demandeur  (intim6) 
ni  les  pr6^xtes  de  changements  dans  les  plan  et  devis, 
m  les  influences  indues,  au  moyen  de  tons  lesqnels  le  de^ 
mandeuraundt  §t6parle  d^fendenr  (appelant)  induit  4 
changer  les  termes  de  sa  soumiasion;  et  qu'aiari  le  d6fen- 
Voi.  VII,  »>  - 
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deur  ne  pent  dfefendre  h  cette  action  en  oonnaissance  cer- 
taine  de  ce  dont  on  Taccuse  ;  ,^_.^ 

"Considirant  que  cette  insuffisance  de  VexposS  des 
causes  de  la  demaude  est  mati6ro  d'exceptiou  k  la  fonne, 
et  que  ce  n'est  pas  lo  cis  de  proc6der  par  demande  de 

particularit^s ;  " 

"  Et  con^d^Tant  qu'il  y  a  lieu  k  I'appel  du  jugoment  qui 
a  d6bout6  I'e^ception  k  la  forme  du  dfefendeur,  qui  invo-. 
5  quait  cette  ilibtiflasance  de  rejfpo8§  des  causes  de  la  de- 
manded et  que  ce  jugeme^t  est  erron6,  maintient  I'appel 
en  cette  cause,  renverse  le  dit  jugement  prononc6  par  la 
Cour  Sup6rieuTe  si6geant  a  Montreal  le  18e  jour  de  mars 
1891,  et  proc6dant  k  rendre  le  jugement  que  la  dite  Cour 
Sup6rieure  aurait  du  rendre,  maintient  la  dite  exception 
a  la  forme,  et  rouvoie  Taction  sauf  au  demandeur  k  se 
pourvoir,  et  condamne  I'intimfe  k  payer  k  I'appelant  les 
d§pens  tant  en  Cour  Supferieure  que  devant  la  prfisente 
Cour,  les  dits  dj^pens  k  6tre  tax6s  comme  dans  une  cause 
de  deuxi^me  classe  en  appel." 

Judgment  reversed. 

£.  Lq/teMT  for  appellant. 

/.  L.  ArtAambault,  Q.  C,  for  respondent. 

(J.  K.) 
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28  man  1891. 
Owram  DoRiON,  J.O.,  Bossfe,  J.,  Baby,  J.,  DohebtY.  J.A.. 

ET  OlMON,  J.A. 

^         ANDREW  MoOONNELL  ET  AL, 

{Demandeurs  en  Cour  Supirieure)^ 

;  Appecants  ; 

'        ET 

LA  CORPORATION  DE  LA  VILLE  DE  LACHUT?, 
{Dtfenderesse  eti  Cour  Sup&ieure), 

"'^''' '        ET    "    ';-;  '  ^ 

LA    CORPORAT|ON\  DU  COMTfi   D'ARGENTEUIL, 

'  ^    -  (Mise  eh  cause), 

IntimIses. 

Conseit  de  Ville  -Mode  d'ordonner  le  prilioement  des  denters 
requis  pour  pajfer  defies  de  la  ville^mies  inettrpories 
par  aete  special  conlribuenl  a  la  construction  de  la  bdtisse 
servant  d  la  Cour^Circuit  du  comti-—A0eli-iO  Viet  (Q) 
ch.  29— a  M.  arts.  618,  614  et  616./ 

Jroi  :-la  Qa'an  conaeil  de  vilto,  ^  vtfrtu  de  I'aoto  d<»  clanaes  o^nlee 
dee  villee,  peut,  par  une  rtwtation,  Ordonner  an  ■ecrttaii»-te4)rier 
de  prtlever  anesomme  d«termin«e  pour  acquitter  a#  dette  de  la  cor- 
poratlon,  ce  que  le  aeorttaiie-trftiorier  feia  par  W  i6te  spteial  de 
perception ;      '  \  *^^ 

2o.  Que  lee  vilbe  conetitn^  en  ooiporatioii  par  acte  ep«dal  eoiit  tenoes 
de  contribner  au  ooAt  de  I'ai^at  d'un  terrain  et  de  1»  conatrucUon  .ur 
i«>lui  d  one  bAtiBse  poor  ae^r  4  la  Coar  de  CSicuit  etia  bnieaa  d'en- 
regutrement  dn  comt£  dans  leqnel  ellee  sont  t^taSes ; 

3a  Qae  la  part  i  oontriboer  par^chacune  de  oee  ^llee  ei^ra  «tablie  par  le 
conaeiWe  ooml^  d'apr^  tontefoiB  le  montant  total  de  l'<5valnationdee    , 
Wens  impoMblee  de  cette  ville.  ce  montant  total  «tant  toLd  au 

A^   ^m    **•,**"'**  P"  an  oerUficat  dn  8eci«taii«4r6aorier  de  la  viUe-  - 
XJ  *   •"  **W^*^»  jngement  rendu  en  cette  cauebar  la  Cou.  "^ 
Hoperienie,  ^tant  un^action  ea  la  forme  owiinaire  pbnr  faira  >nnn yS  » 
dee  |nmi^eBUuc(HM»Ud6  la  ville  deLachaie.  —::z^^^=—.- 
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Appkl/  d'un  jugement  de  la  Cour  SupfirieuTe,  k  Terre- 
MoConnaii    bonne  (Tasohereaii,  J.),  prononc6  le  12  ffevrier  1889  dans 
*^dTu?«hVt"''le8  teriries  qui  suivent : 

Corp.  ciu  flBn>t«     "  La/Cotir,  ayaut  ontendu  les  parties,  uavoir,  les  reqa6- 
dArg.i^i.uii   yants/l'intimfte  et  la  raise  en  cause,  par  leurs  procureurs  _ 
reapectifs,  sui  le  m6rite  de  la  pr^sente  cause  el  de  la  re- 
quiftte  libelifed  des  requferauts  demaridant  I'annulation  et 
la  camjellatiJn  d'une  certaine  resolution  paasfee  par  le 
^     conseil  de  I'iitimfee  le  sept  d6cembre  1887,  et  de  proc6d68 
;  subsfequents/ relatif  k  un  role  de  perception »pr6par6  en 

_  conformit6/de  la  dite  r6solution,  ayaut  de  plua  examin6  la 

procfcdurZ  la  preuve,   les  admissions  et   g6n6ralement 
toutes  Ub  pieces  du  dossier,  et  sur  le  tout  dfelib6r6 : 

"  Cotasid^rant  que  la  dite<6solution  de  I'intimfee  a  6te 
pa8s2  pout  m^ttre  a  effet  certains  rliglements  du  conseil 
dX^omt6  d'Argenteuil  au  sujet  de  I'erection  d'un  palais 
de  justice  et  d'un  bureau  d'enregistrement  pour  le  Comt6 

^"  d'Argenteuil;  v   '  *"  f 

"  Consid6rant  que  toutes  les  municipalitfes  8itti6e8  dans 
le  dit  comt6  y  comj^tis  celle  de  I'intim^e,  dc^tftnt  ^  la 
loi,  contribue?  aux  fra^s  de  telle  6rection,  dtin»l«  propor- 
tion de  leurs  Evaluations  respectives ; 

"  Oonsidtrant  que  la  dite  resolution  de  rintim6e  et  les 
'  precedes  subsfequents  y  compris  le  r6le  de  perception  atta-^ 
qu6  en  cette  cause,  6taient  devenus  nfecessaires,  en  consfi- 
quence  des  dits  reglements  du  conseil  de  comtE,  et  vu  les 
obligations  dei  I'intimde  impos^es  i>ar  la  loi,  et  considSrant 
qu'ils  sont  inattaquables  en  loi  et  que  les  requferants  n'en 
dht  pas  6tabli  rill6galit6  ;     ,      ' 

"  Gonsid^rant  que  la  mise  en  cause  a  Mabli  la  16galit6 
de  ses  propres  reglements  et  proc6d6s  raises  en  question 
par  les  requ6rants ;  * 

"  Maintient  les  defenses  de  la  corporation  intimee,  et 
celle  de  la  corporation  raise  en  paus^  et  renvoie  la  dite 
requdte  libelee  des  requ6rants  avec  depens,  contre  eux 
respectivement,  distraits,  etc."  "  ' 

Ce  jugeraeut  ayant  6t6  inscrit  en  Cour  de  BevlBion, 
celle-ci  (Johnson,  Davidson  et  deLoriraier,  JJ.),/  sur 
motions  de  la  oorpoMition  de  la  ville  de  Lacl 
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corporation  du  comt6  d'Argenteuil.  a,  le  22  jain  1889 

(Voir  Jtt.  L.  R.,  6  S.O.  276) :  *     > 

"The  Court  having  heard  the  parties  by  their  resnec- 

rror^;rr"-"^"  ^^^  defendants-U  ;  Xn 
IndfilJi  «/ the  mwe  «,  ca«,.,  both  .aid  motions  made 
«ld  filed  on  the  2l8t  of  March  la«t  past,  to  reject  the^ 
^phonm  review  by  petitionersTn  present  cLe.  on  the 

S     JJ  ^°  '""^'^  °'  '^PP*'^^  ^*"*«  fr«"»  the  judgment 
complained  of.  to  wit,  the  judgment  rendered  by  ?he 

12th  r  ^r^K  "^^'^  '"  *^^  '"*"^*  of  Terrebonne  on  the 
12th  day  of  February  last  (1889) ; 

doth^r'"?   ^.^""^^^  *J»«  P'oce!eding8.  and  deliberated, 
s^ntr"   '""^'^'  "^°"""''  *^^  ^«'»^  'r^'^  the  said  in: 
S  tiVr^r  ^^"*^  againat'.aid  petitionee, 
.STM.^'f't  ^^  l'^  Ro»»<le..attoruoy  for  defendants 
and  to  Maitre  J.  A.  N.  MacKay,  attorney  for  «««  .n  «2/' 

[En  Appel]  '      / 

CiMON,  A.  J.,  pour  la  cour  :~ 

4«  Vff  ^^'.o^*"^"**"  "  ^*^  incorporte  par  acte  special, 

11  ■'  '^  ^\T'  '"'  '«*  ^°^"^"«  ^  l''^t«  de«  clauses 
g6n6rales  des  viUes.  O'est  le  chef  lieu  du  comt6  d'Argen- 
teuil,  dans  les  limites  duquel  elle  est  situfie 

n%Ll  nT"*  ^""^  ""  ^r*^  ""^  ^^'"  P*^*'«  de  justice  qui 
n  6tait  plus  convenable  pour  y  tenir  la  Cour  de  Circuit  du 

pwf'^^^i^^'*''*'*  d'enregistrement.  Le  conseil  de 
(^mt6  d^cida  d'en  construire  un  neuf ;  et,  5  cet  effet,  le  8 
jmn  188Y.  il  adopta  uu-rdglement  pour  iVhat,  dans  la 
ville  de  Lachute,  d'un  terrain  sur  lequel  devait  «tre  cons- 

-iZ"^  V*'''''^!  ^^'^'*-  '^'  ""*"*«  rtglement  d6cr6tait  eii 
meme  temps  la  construction  de  Tfidifice  sur  ce  temun. 
Puis  le  16  aoAt  1887.  le  conseil  de  comt6  adopte  un  3d 
rtglement  pour  repartir  entre  les  difiSrentes  municipality.  " 
locales  du  comt6  et  de  la  ville  de  Laciute  le  coAt  de  Z  * 
noi^veau  palais  de  justice,  dfeterminant,  entre  autres  la 
PMTt  de  la  ville  A  t2.8iq6.  Sur  demande  de  paiement  de 
ortto  oomme.  1>  vlUe  de  l4iohnte.qm  avait  reyV^e  copie 
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de  00  derni^i  rtglemont.  adopta,  le  1  dicembre  1887,  U 
r^Roltttion  saiTante : 
a.  .-.»u«         That  th»i  Bocretary-treMurer  in  hor«by  auihoTixed  to 
Oorp..i*oomt«"  procc«d  at  once  to  levy  the  ansessment  for  our  (hare  of 
dA«  ..UU.I.  .,  ^^^  ^^^  ^^^  ^^^  building  of  ^hd  Court  House  and  Registry 
"  office  now  being  built  by  the  municipal  council  bf  the 
"  county  of  Argenteuil,  and  also  levy  the  lUsosament  for 
"  the  amount  required  to  pay  the  interest  and  sinking 
•'  ftind  for  the  loan  of  16,700,  ftnd  ten  per  cent,  to  botll 
"  assessments  over  and  abov6  the  amounts  required  for  the 
••  payment  of  the  county  council  tax  and  the  payment  of  . 
"  the  interest  and  sinking  fund  for  the  loan ;  and  th« 
••  sertibtAry-tfoasurer  is  hereby  authorized  to  acquaint  the 
••  warden  and  the  secreti^ry-treasurer  of  the  municipal 
"  council  of  the  county  of  Argenteuil,  that  this  council  is 
••  now  proceeding  to  the  collection  of  the  tax  levied  by 
"  the  county  council  for  our  share  in  erecting  the  Court 
••  House  and  Registry  office  imposed." 

Conformfement  4  cette  rfisolution,  le  86cr6taire-tr§sdner 
fait  up  r«le  de  perception,  donne  lea  avis  requis,  et  se  met 
en  devoir  de  le  coUecter.  / 

Alors  McConnell  et  al.  (les  appelants)  instituent  contrt  • 
la  corporation  de  la  ville  de  Lachute  une  action,  suivant 
la  forine  ordinaire,  par  brof  de  sommation,  etc.,  ooncluant 
k  la  nulUtfe  de  cette  resolution  et  du  role  de  perception  et 
a  ce  qu'il  soit  enjoint  i  la  ville  de  cesser  de  percevol^  ce 
rdle.  Les  rai^ns  qu'ils  inyoquent  sont  de  deux  s^ter: 
IdKs'attaquant  directement  k  la  resolution  con^ne  n  6tant 
pasVmode  16g«l  k  adopter  en  pareil  cas ;  2o.  s'attaquant 
aui  proe#468  du  couseil  de  comt6.  \ 

La  coloration  du  cpmt6  a  6t6  appel6e  ^^cauAe  dans  le 

cqurs  de  I'instance.  ,        TV— ii*«.'-« 

*lo.  La  ritoMion  iCetl  pas  le  mode  Ugal,  dis^nt  les  deman- 
deurs.  lis  pr6tendent  que  le  conseil  de  la^  ville  de  Lachute 
ne  pouvait  brdonner  le  pr6levement  de  cette  somme  que 
Wuii  r6g]^%ent.    Mais  la  loi  ne  justifip' pas  cette  pt^ 

lention.      "'  -,     *      «^         j  **» 

Aittsi  cetieHwmme^ne  Tfclame  le  comtCjeBt  nne  dette 


due  par^a  ville  aut»mt6 ;  celni-ci  peut'en  pourtuivi^  de 
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>  lo  consoil  ordonne  au ''"j;  i2^|,•„^»'• 
iroont  an  inontant  d«  la^.^..  jj  „ 
Ls'eat  lo  devoir  dn  ..«,•.*.  J'An«i.u71. 
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■nite  le  recouvromeiit  oontre  U  ville.    Or,  qae  llit  I'aote 
des  clauaea  g6n6ral«a  dei  villt,a,  40  Vict.  ch.  29  ?     La  gee. 
867  dit  que  o'eat  par  riuylutim  que  1 
■eoritaire-trdaorior  d'lyouter  dix  par  < 
taxe  A  pr6l6ver.    Par  la  sec.  878,  c'eat  l«^dovdr  dua^ri" 
Ja^r«.tr6«oner  do  faire  un   role  g6a6ral  de   perception, 
chaque  annfce.  au  temps  fix6  par  le  conaeil  et  c^mprenant 
toutea  lea  taxea  alora  imposfces.  "  II  f«ra  ausai  un  role  spficial 
^^  chaque  foia  qu'uuo  tale  Hp6ciale  aura  6t6  im|w86e  apr6« 
la  confection  du  rdle  g6n6ral  d'o  perception,  cm  chaque 
fou  quU  en  recevra  Vordre  du  conteil."    Or,  dana  le  caa 
actuel,  cette  rfiaolution  eat  un  ordre  du  conseil  de  faire  un 
rdle  ap^ial  de  perception  :  elle  eat  done  I6gale.      Maia  U 
y  a  plua.     U  aec.  895  dit  que  loraqu'une  oopie  d'un  juge- 
ment  contre  la  corporation  est  aigniafie  au  bureau  du 
conseil,  le  8ecr6taire-tr68orior  doit  en  acquitter  le  montant 
A  m6ine  lea  fonds  A  aa  disposition,  et  la  sec.  396  ajoute 
que,  ail  ny  a  pas  de  fonda,  le  conaeil  devra  ordonner 
par  risolution  au  seor6taire-tr68orier  de  pr61ever  sur  lea 
biena  imposaWea  de  la  municipalit6  une  somme  auffiaante. 
yn  voit,  tout  le  temps,  que  la  procedure,  en  pareil  caa.  eat 
tonjours  la  resolution.    II  eat  Evident  que  si  la  vill«  nfiglige 

de  payer.et  81  lacorporation.du  comt6prend  un  iugement 

contre  elle.  le  conseil  de  la  ville  devra,  par  r^solJion,  or- 

.  doiMier  de  pr61ever  le  montant   II  aerait  6trange  si.  avant 

^  le  jugement,  le  conseil  ne  pouvait  pas  ordonner  par  rieolu- 

tton  le  pr61dvement  de  la  somme  suffisante  pour  acquitter 

la  dette  et  6viter  ainsi  promptement  les  frais  d'action  — 

<Jar  un  rdglement  est  pne  procMure  plus  lente.     Aussi  la 

sec.  878  dfeordte  sagement  que  le  aecritaire-trfisorier  doit 

laire  un  role  ap^ciale  de  perception  chaque  fiHiqu'U  en  rece- 

vfa  Vordre  du  emseU. 

,  2o.  Les  autres  raisons  qui  s'attaquent  aux  procM^s  du 
conseil  de  <^mt6,  consistent  en  ce  qui  suit :  la  corporation 
de  la  viUe  de  Lachute  ne  forme  pas  partie  delamunici- 
paht6  duconseil  de  comt6,et  celui-ci  ne  poiivait  I'appeler 
4  contnbuer  k  I'&ection  de  ce  palai  de  justice  -l  le 
!!?rL^?  "'"^Z  ^f^6^  la  vaie  v^ix  HMiW./;,.  „^ 
»ujei  ae  la  consfructioa  de  cet  6difioe;  —  le  aite  choisi 
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i"«.       par  k  Gpnaoil  de  o<^iiit^  »'e«t  pM  conrenable  ;  —  U  p*rt 

M«0^u    ,^,5^^*1*6  de  l«  ville  «io*de  i*  Jaato  proportion  ;  —  le  <;on- 

°°i?"&.tuu'*«eil<*lu  (om*«  n-f»fle  d'appliquer  lo  pri'^  du  vi«ax  p»Ui«  d« 

oytp.  .(u  •omMJUBtice  qu  il  *  tttBidu,  au  painment  du  <,vM  da  noovtftu.      ^ 

rrrgtau.!!       gj^jj  q^.^jj^  ^^  i^j^  1^  corporation  de  comt6  •u  cauae,  on 

otmaa.j.     ^.^  p^^  aucuno  conolaaion  oontro  oll«,  et  on  n«  oonclut  4 

la  nullity  d'auoun  d«  b<^s  pro<!6d('ii. 

II  est  Evident  que  la  corporation  de  la  ville  eat  tonuo  de 

contribuer,  pour  sa  part,  A  la  coniitruction  de  c»<t  Adiftoe. 

Lm  atatuU  41  Vio.  oh.  18,  mc  18,  48  Vio.  eh.  28,  aec,  11, 

(ant6riean  aux  denx  rdglements  du  conieil  de  comt6)  et 

i        le  itatut  60  Vic.  ch.   14  (ant^rienr  au  rAgl«<raent  du  15 

aoftt  1887)  le  d6clarent  formellement.     Ce  sQUt  dvt  amen- 

i        demontM  aux  articles  518  et  515  da  code  municipal.     Ainai 

:        I'art..  614  du  code  muiicipal  donne  droit  au  conaeil  de 

\       comtft  de  "  pourvoir  k  I'firection   et   A  I'entretien   d'un 

"  bureau  d'enregiHtrement  B6par6  ou  faiaant  partie  d'une 

,'*  maiaon  de  joatice,  dane  le  comt6,  avec'un  coffre-fort  en 

**.m6tal,  etc."    Puia  I'art.  615,  —  tel  q«^amend6  par  lea 

deux  statuta  41  Vio.  ?h.  18  et'  48  \i0Bh.  28,  —  dftcrAte  : 

"  Tonte  corporation  de  comt6  doit  ae  procurer  et  tenir 

"  oonatamment  dana  un  ordre  parfait  un  coffVe-fort  en 

"  m6tal,'  ou  une  voute  A.  I'fipreuve  du  feu,  convenable  et 

"  Bufl&aante,  dans  le  bureau  d'enregiatrement  da  conit6  ou 

"  de  }a  division  d'enregiatrement,  quelqne  aoit  I'idifiee  ou 

"  eat  |enu  ou  transports  ce  bureau  d'enregiatrement.. 

"  La  "^itporatioH  de  toute  municipality  de„  vUle  ou  de  citS  qui 

"  se  trouee  comprise  ddns  le  mime  comti  pour  les  fin$  d'enregis- 

"  trement,  est  tenue  de  contribuer  aux  frai?  faita  par  la  corj 

•'  ration  de  ce  comt6  en  vertu  de  cet  !i|ticlOi  "oai  qu'ao^ 

'^  fhds  dbcaaiohnte  pour  la  bonstruetion  eila  rSparation  d^{ 

"  /oflo^  strio^ement  requis  pour  le  service  du  bureau  d'enre- 

"  ffi8trap^4'^  dana  la  mdme  proportion  que  les  aiUres  corpo- 

^''"     '    du  comCi,  d'apris  toutefois  le  montant  total 

ie  <|»s  biens  imposables  ;  et  la  corporation 

iner,{«(i  part  et  en  recouvxer  le 

ite  eorjpqration  locale. 

Iloette  yilliptiBit6  refuse  on  nSgUge  de 
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rcon.«  I  da  comt*  p«ut  fl,«r  le  montant  deTpIrt.  indon 

"  qa  il  l«  crolt  juste."  .m      von,.j«»,«i 

dil'oTJf: '''  •?•/  •  **"  ^"''"•"^*  ^'^  ««'V'«*  c"'t4.<:;i:: 

dU  que  le  c»„«„I  de  jpwtfi  peut :    "  I'oijirvoir  A  l'6r«otion  ""^•^-T"" 
..  **  *,  ""^ri^lfo'  i^'^««  'l««tin*  *  »•  Cour  d«  CircaU.  *  ""^•'" 
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"  AU   liim 

"  I'acqaiij 
'  6diflcM.'--^ 


'^'V  .ml  '— «~  -  i^  vA/ur  u«  v>ircau, 

.J"^jffl*"*n--Poonrolr  i^l'aohat  on  A 
m»  t«»Tam  <;oiivenabl«  A  l'*r«ctiou.  de  tol 

'•-n„  .«Sm*a  ^'i''"***'**'""  **"  *""^*'  nranicipalitfi  de  ville 
jOUjMttJ,  quiae  trouro  ootnpri«o  dauH  1«  mAmo  co,«t6 

do  ce  comt6  .uv.rtu  de  oet  article,  pour  lepalai.de 
-        UBtioe    au  eh«f.hen.  du  comt*.  ainsi   qa'aux   fraia  de 

prtportion  que  /*,  «Wrw  a^rporation,  locale,  de  corntL 
d  apr*.  toutefoi.  le  modtant  total  ^'^valuationde^. 
bien.  impcabloB  ;  et  la  corporation  oomt6  pe^tT^ 
temm«r«part^et  eu  reox.uvre,  lo  montant  co^e  de  ' 
toute  aiUre  corporation  municipalo.  -  Si  le  conaell  de 
,  ^  cette  vUle  ou  c,t6  refuse  ou  neglige  de  produire  ll 
"  'J^P-  «PP«;*«n  un  certificat  authentique  de  IWlu- 
"  fixl  I^  """ .    ?.'  >™Po««ble.,  le  con.eil  du  comtA  pent 
fixer  le  montant  de  «a  part  selon  qu'il  le  croit  juate.*' 
Le.  demandeur.  diaent  que  ce.  villea,  dont  parlent  ce. 
article,  du  code  municipd.  «,nt  celle.  incorpor^ren  vertu 

ilS; r\'"^/^'^''''  ^»»-P«^m«mec:?e 
Mai.  une  telle  interpr6tation  e.t  impowible.  car  il  eat  clair 

t:^  '^  "'•  ^^^  qu'amend.s.nW  en  vuetue 
amendlKint..  bien  que  ce.  article,  n'euweni  pa.  ce.  di.- 

r^^^Ur,'"",^ •""  "^"*"'^^'*  la  con.tr2oti<m 
dn  r^  ■  ^  ""^"^  «corpor6e.  souaJe.  di.po.ition. 

du  code  municipd.  comme  toutea  le.  autre.  muhSpalrt^ 
loc«^e^  pui.que  ce.  ville.  forinent  partie  de  Sn k^ 
paht6du  comt*  (0.  M.  art.  246).  Et  cW  preciafe^ent'^ur 
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^  ^*comt6  (0^ M,  art*  1^  2;  et"'2'46),^4ii«l^e«;troiB  statnts  que  je 
moOoumU    viens  ae  citer.oijt.fet^pai886s,  'Init^ile  d'insister  d'avau- 


rille 


tage  snr  an-potnt  qpine  pent  ^tre  I'objet  d'un  doute. 
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/orp.delaTil 
de  Mohute 

Corp.  du  oomt<  Naturelleniviat,  la  ville  de  ^Cachiite  n'avdit  pas  de  reprS- 
nent«a  gentaiit  siegeant  comme  membre  du  conseil  de  comt6. 
Mais  elle  pouvt^it,  comme  tout  ioit^reBsd,  fairc  des  Tepr6- 
sdlitations  k  ce  conseil  de  comt6.  Or,  il  n'y  a  pas  de^ 
preuve  que  ce  conseil  ait  refuse  d'entendre  les  repr^senta- 
.tions  de  la  ville  ou  de  ses  contribuables.  On  voit,  an 
contraire,  que  la  questibn  a^tS  discutee  par  des  d^l^gu^s 
notomes  d  cet  effet  par  les  deux  conseils.  On  ne  se  plaint 
pas  que- les  aviis  requis  u'ont  pas  6t6  donnas. 

Quant  ik  la  question  du  site,  ce  n'est  plus  le  moment  de 

le  discuter,     II  pent  se  faire  qu'on  aurait  pu  choisir  un 

site  plus  convenable,  mais  ce  n'§tait  \k  qu'une  question  a 

d^battredevantle.  conseil  de  comt6j  qui  a  ns6  de  sa  dis- 

\     crdtion^  G^tte  cour  n'a  pas  de  raison  pour  s'imnusceir  dans 

\    cette  discretion.       <    ' .  r'   .  • 

Quant  an  pirix  de  Tamiien  terrain,  il  n'appert  pas  qu'il 

'  ait  6t6  payd  a  la  corporation  du  comt6.     II  n'y  a  aucune 

^preuve  que  la  corporation  du  comt6  soit  actuellement 

redevable  de  quelque  chose  h  ce  sujet  a  la  ville  de  Lachute. 

J  D*ailleurs,  ^  ne  pourra  6tre  qu'un  d^bat  de  compte  entre 

'^"les  deux  mufiicipalites,    et  nullemenb  une  raison  pour 

attaquer  les  procedes  du  conseil  de  cbmt^  an  sujet  de  la 

construction  de  ce  nouveau  palais  de  justice. 

Yientla  derniere  objection  :  la  part  r^clam^e  de  la  villp 
exc6derait  sa  juste  proportion.  Yoici  le  raisonnement  des 
denaandeurs : — par  I'art.  740  du  C.  M.,  le  conseil  de  comt^ 
doit  examiner  tons  les  roles  d'6  valuation  des  municipa- 
lit£s  locales  transmis'a^sou  bureau,  constater  si  1*6 valuation 
-  faite  dans  chacune  de  ces  municipalites  est  proportionu^e 
h  «elle  des  autres,  et  au^menter  ou  dimiAuer,  s'il  est  be- 
soin,  I<3  montant  de  ^§yal^ation  port6e  au  role  de  chacune 
,4e  ces  mumcipalit^s  du  taux  par  cent  qjji  lui  parait  n6ce$- 
saire  pour  Mablir  une  juste  proportion  entre  tons  les  roles 
faits  datis  la  municipality  du  comtS,  et  cela  en  vue^^ 
r^partir'justement  entifes  les  different^  n^unicipaliti&s 
locales  les  dettes  on  taxes  du  comt6 ;   et  les  demandeurs 
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disent  que  la  ville  de  Lachute  a  estimfi  ses  biens  k  sa  plein^       wi. 
Valeur,  tandis  que  lea  autres  municipalitfis  n'ont  fait    MoConwii 
qu'une  Evaluation  d'une  moitifi  ou  des  deui-tiers  de  la^J^A'«'« 
valeur,  et  que  le  conseil  de  comt6  a  6tabli  la  part  de  laoo;Kl 
vine  de  Lachute  saus  6galiser  son  rdle  k  celui  des  autres  '''^♦•»"- 
municipalitfis.      Mais  il  est  facile  de  r6pondre  k  cette  ob-    °''""*"'  '• 
Jection.      Comme  la  ville  de  Lachute  n'est  pas  une  muni- 
cipalit6  locale  sous  le  contr61e  du  conseil  de  comt6,  elle 
n  a  pas  k  lui  envoyer  son  role  d'6valuation.      Et  les  arti- 
cles 518  et  515  du  C.  M.  disent  qtte  le  conseil  du  comt6 
6tablira  la  part  de  la  ville  de  Lachute  "dans  la  m6me 
''  proportion  que  les  autres  corporations  locales  du  comt§,     ^^" 
"dapr^s  toutbfois  le  montant  total  de  l'6valuation  "  des 
biens  imposables  de  la  ville  ;  et  ce  montant  total  est  foumi 
par  un  certificat  du  8ecr6t8^re-tr6sorier  de  la  ville.    Le     • 
conseil  de  comte  ne  voit  doncpas  le  r61e  d'6valuation  de 
la  ville.     II  ne  parait  pas  y  avoir  eu  de  fraude.    De  plus 
1  art.  142  du  C.  M.  dit  que  le  d6faut  du  conseil  de  comt6 
d  6ga]iser  les  roles,  "  n'emp6che  pas  n6anmoins  I'entrSe  en 
"  vigueur  des  rdles  d'evaluaition  pour  k^fins  de  comtir 
En  sorte  que  si  les  demandeurs  invoqueni  J'article  740,  ils 
ne  peuvent  le  faire  sans  invoquer  I'art.  742,  et  alors,  leur 
objection  tombe.    D'ailleurs,  on  aurait  pu  faire  des  repre- 
sentations au  conseil  du  comt6  ik  ce  sujet.    Puis  c'6tait  - 
en  s'attaquant  directement  au  reglement  du  conseil  de 
comt§  r6parti8sant  le  coiit  de  cette  construction,  qu'on 
pouvait  se- plaindre  a  ce  sujet.    Ce  n'est  plus  le  temps 
mamtenant  queie  reglement  est  en  force,  Wisque  la  ville 
de  Lachute  s'y  est  soumise,  et  precede  k  J)r6lever  ce  qui 
est  n^cessaire  pour  y^b6ir.               '          ) 
\  Nous  croyons  dflrib  que  le  jugement  de  la  Cour  Sui^ 
rieure  d6boutant^l'action  des  demandeurs  est  bien  fond6 
Reste  encore  ^une  question.    II  y  a  eu  inscriptidn  en 
^vision,  et  sur  motions  faites  respectivement  par  lad6fen. 
deresse,  la  corporation  du  comt6,  la  Cour  de  RfiVision  a 
renvpy6  I'inscription  en  revision,  disant  qu'il  n'y  avait 
pas  lieu  k  appel  de  ce  jugement.     Nous  croyons  qu'il  y  a 
erreur  sur  ce  point,  car  nous  somm^s  d'avis  qu'il  v  a 
'appel                                                                              . 
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Pout  dire  qa'il  n'y  a  pas  d'appel,  on  cite  lee  artioles 
1088  et  1115  da  code  de  proc.  L'art.  1083  ne  refnae  an 
appel  qae  dea  jugements  rendas  en  verta  des  dispositions 
Corn,  du  eomt<  da  chap.  X,  da  tit.  II,  da  liv.  II  da  c.  de  prou.  dans  les 
""" '"  mati^res  concemant  les  corporations  manicipales  et  les 
offices  manicipaax.  Or  le  jugement  en  cette  caase  n'en 
est  pas  un  rendu  en  vertu  des  dispositions  de  cette  partie 
da  c.  de  proc.  L'art.  1116  refuse  I'appel  "dans  matieres 
"  concemant  les  corporations  manicipales  oa  offices  muni- 
"  cipaux,  tel  que  prevu  en  l'art.  1088."  II  n'a  pas  plus 
d'etendue  que  cet  art.  1038. 

On  cite  de  plus  la  sec.  439  de  I'acte  des  clauses  g6n6- 
rales  des  villes  :  "  JTo  appeal  shall- Ji^^iufer  the  provisions 
"  of  this  Act  from  any  judgment  rendered  by  any  judge  of 
"  the  Superior  Court  respecting  municipal  matters."  MaFs 
cette  section  ne  ^'appjique  pas  au  present  cas.  L'action 
en  cette  cause  en  est  une  prise  suivant  le  droit  commun, 
et  nullement  sous  les  dispositions  de  I'acte  des  clauses 
gSneirales  des  villes.  II  est  vrai  que  les  demandeurs  s'in- 
titulent  requirants,  et  ils  ont  I'air  de  croire  que  leur  proce- 
dure est  tout  simplemeut  la  requdte  que  les  sects.  200  et 
214  de  I'acte  des  clauses  g^ndrales  des  villes  donne  a  tout 
ekcteut  municipal  pour  faire  casser,  pour  cause  d'ill6galite, 
toute  resolution,  reglement,  etc.  Mais  c'est  par  bref  de 
sommation  qu'ils  ont  assign§  I'intimge,  la  ville  de  Lachute, 
pour  r^pondre  ^  la  demande  contenue  en  la  declaration  y 
annexee.  Cette  declaration  est  sous  forme  de  requite, 
mais  elle  a  toutes  les  qnalit^s  requises  d'une  declaration  en 
pareil  cas.  C'est  done  une  veritable  action,,  qui  a  et6  traitee 
comme  telle  tout  le  temps  en  Cour  Superieure ;  et  le 
jugement  prononce  par  la  Cour  SupSrieure  est  un  jugemenj; 
final  ordinaire  de  cette  Cour  qui  est  sujet  k  appel,  et  au- 
quel  ne  s'applique  pas  cette  §ect.  489  de  I'acte  des  clauses  - 
genei^ales  des  villes.         i  -  ^ 

^ous  deboutons  done  I'appel  avec  dSpei^s  ;  mais  nous 
deboutons  tfussi  les  deux  motions  que  la  Cour  de  Bevisibn 
avait  mainteniies,  et  nous  confirmons  le  jugement  rendu 
par  la  Oour  Supexieure  eiji  premiere  instance.    Les  d^pens 
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sont  contre  les  appelants,  excepts  cenx  des  denx  motions. 
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Le  jngement  de  la  Conr  d'Appel  est  comme  suit : 

"Gonsid^rant  qn'il  y  a  lieu  &  app^l  du  jngement  pro 
nonc6  en  cette  cause  par  la  Cour  Sup^rieure  si^geant  en  lecorv.du  oomi 
District  de  Terrebonne,  le  12  ffivrier  1889,  et  qu'il  y  a  eu  -^'^"j" 
erreur  dans  le  jngement  prononc6,  en  cette  cause,  par  la 
Cour  Sup6rieure  sifegeant  en  revision,  en  le  District  de 
Montreal,  le  22  juin  1889,  accordant  les  motions  dcT  la 
Corporation  de  la  ville  de  Lachute  et  de  la  Corporation  du  . 
Comt6  d' Argenteuil  qui  demandaient  le  rejet  de  I'inscrip- 
tion  en  revision  pour  1^  raison  qu'il  n'y  avait  pas  lieu  4 
revision  pu  appel  du  dit  jngement  de  la  Cour  Superieure 
siegeant  ;^Og  District  de  Terrebonne ;  ,  ' 

"  0»]^$^iPant  qu'il  n'y  a  pas  d'erreur  dans  le  dit  juge- 
mentet-;!eS^f|#Cour.Sup6rieure  si6geant  en  le  District  de 
TerreBoiifie,  " 

"Renvoie  les  dites  deux  motions  avec  dfipens  contre  les 
dites"  deux  corporations  respectivement  devant  la  dite 
Cour  Sup6rienre  si^geant  en  Revision  ;  —  confirme  le  dit 
jngement.  rendu  pa#  la  dite  Cour  Superieure  siegeant 
en  le  District  de  Terrebonne  le  12  ffevrier  188^;  et  con- 
damne  les  appelants  a  payer  aux  detix  corporations  inti- 
m6es  les  d6pens  qu'elles  ont  ^ncourus,  tant  devant  cette 
Cour  que  devant  la  dite  Cour  Sup6rieure|  siegeant  tant  en 
premiere  instance  qu'en  Revision,  les  dits  frais  a  6tre 
tax6s  devant  cette  Cour  comme  dans  une  clause  de 
deuxidme  classe."  / 

J.  Palliser,  avocat  des  appelants. 

/.  A.  N.  MacKap,  avocat  de  la  Corporation  du  comt6 
d' Argenteuil. 

R.  P.  de  Laronde,  .avocat  de  la  Corporation  de  la  ville 
de  Lachute. 
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Coram  Oeoss,  Baby,  Bossfe,  Doheety  and  Oimon,  JJ. 

ONTARIO  &  QUEBEC  RAILWAY  CO., 
{Plainttffs  in  Court  below), 

Appellants; 

i.  -     ■      '  .     ■  "     '     ■  '       ■ 

AND 

-LEsjeURfe.  ET  MARGUiLLIERS  DE  L'CEUVRE  ET 
fXbRIQUE  DE  STE-ANNE  DU  BOUT  DE  LISLE, 

{Defendants  in  Court  below). 

Respondents. 

RaUway  Act  of  Canada,  i2Viet.,  ch.  ^— Award  of  a^bUrators 
^Prolongation  of  May  for  making  award. 

Hkld  :-1.  Under  the  Railway  Act  of  1879, 42  Vict,  ch.  9,  that  where  the 
arbitrators  appointed  to  fijc  the  compenaation  for  a  property,  ad- 
journed to  a  day  subaequent  to  that  originally  fixed  for  making  the 
award,  without  atoting  in  their  minutes  that  such  adjournment  was 
for  the  purpose  of  making  an  award,  and  at  their  subsequent  meet- 
ing the  thi«e  arbitrators  and  counsel  for  the  parties  were  present, 
and  no  objection  Was  made  to  the  regularity  of  the  meeting,  such  ab- 
sence of  objection  constituted  a  tacit  ratification  of  the  proceedings  up 

tothattim^  .  .    x,. 

2.  That  an  adjournment  to  enable  one  of  the  arbitrators  to  visit  the  pro- 

perty, without  any  date  being  fixed  for  the  next  meeting,  did  not 
terminate  the  arbitration ;  and  that  an  award  made  on  a  subsequent 
day,  the  three  arbitnitors  being  present,  was  a  valid  award. 

3.  That  a  notarial  award  »e  not  necessary  in  the  ca^  of  an  arbitration 

under  the  Railway  Act  of  1879 ;  that  the  entering  of  tiie  amount 
awarded  in  the  minutes  constituted  the  actual  award;  and  the  fact 
that  on  a  subsequent  day  the  award  was  made  out  in  notarial  form 
"  and  signed  by  two  of  the  arbitrators,  the  other  arbitrator  not  being 
present,  did  not  invalidate  tile  award  as  previously  made  and  (entered 
in  the  minutes.  ■    -    "^       '  ■  •' 

Appeal  from  a  judgment  of  the  Superior  Court,  Mon- 
'  treal  (Tasohebeau,  J.),  May,  18,  1889,  in  the  following 

terms : — 

"  Attendu  que  la  compagnie  demanderesse  a  institue 
la  pr6sente  action  pour  faire  annuler  la  sentence  arbitrale 
ex6cut6e  devant  Marler,  notaire,  le  sept  de  mars  1887,  et 
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iiigii6e  par  L.  J.  Forget,  arbitre  des  digfendenrs,  et  par  B. 
H.  Bisson,  tiers-arbitre',  accordant  la  somme  de  1 12,066.80,  ^  H^*(2r*' 
pour  la  valear  d^  certains  terrains  appartenant  aux  dSfen-  cnr«  *o.d« 
deurs  et  expropri6s  par  la  demanderesae,  ainsi  que  des  b!«  dS"r'il°e. 
constructions  situ^es  sur  les  dits  terrains,  et  pout-Jes 
dommages  causfes  aux  dfefendeurs  par  la  dite  ^x^opmi- 
tion,  le  dit  immeuble  expropri6  6tant  une  lisidrede  terre 
formant  partie  du  lot  connu  sous  le  No.  lOt  du  cadastre 
de  la  paroisse  de  Ste-Anne  du  Bout  de  I'lsle,  et  plus  wn- 
plement  d^crite  dans  la  declaration  ; 

"  Attendu  que  la  demanderesse  par  sa  d^laration  telle 
qu'amendde  en.  vertu  du  jugement  interlocutoire  du  9 
mai  188*7,  declare  comme  raisons  pour  faire  annuler  la 
dite  sentence  arbitrale,  qu'elle  n'a  pas  6t6  rendue  dans  le 
d6lai  fix6,  savoir,  le  ou  avant  le  23  d^cembre  1886,  mais 
seulement  le  17  de  mars  1887,  et  ce  sans  que  le  d61ai  t^t 
6t§  rfegulierement  prolong^,  qu'elle  n'a  pas  6t6  sign^e  par 
I'arbitre  de  la  demanderesse,  George  Bury,  qui  np  parait 
pas  avoir  §t6  mis  en  demeure  de  la  signer,  qu'il  ne^parait 
pas  non  plus  que  des  t^moins  aient  6t6  examines  par  la 
dite  compagnie,  ni  que  ceux  qui  out  6t6  examines  eussent 
6t§  asserment^s ;  que  la  compensajtion  accordde  pari  la  dite 
sentence  est  excessive ;  que  les  afbitres  ne  pouvaient  pas 
accorder  autre  chose  que  la  difi(§rence  entre  la  valeur  de 
la  propri6t6  entiere  avant  I'expropriation,  et  sa  valeur 
apres  rexpropriation,  qu'ils  ne  pouvaient  pas,  aifisi  qu'ils 
I'ont  fait,  accorder  $4,896  comme  dommages  caus6s  d  la 
partie  non-expropri^e  de  la  propri6t6,  ni  celle  de  $3,000 
comme  dommages  causes  an"  presbyt6re,  non  plus  que 
celle  de  $100  pour  dommages  resultant  du  d6m6nage- 
ment  des  bestiaux,  grains,  voitures,  etc. ;  que  de  fait  aucun 
dommage  n'a  6t6  caus6  k  la  partie  non  expropri6e  non 
plus  qu'au  dit  presbytdre ;  de  plus,  durant  les  proc^d^s  de 
I'arbitrage  et  ant6rieurement  au  prononc6  de  la  dite  sen- 
tence, I'arbitre  des  propriStaires,  et  le  tiers-arbitre  ont  eu 
frSquemment  et  i  I'insu  de  la  dite  compagnie,  des 
communications,  des  entrevues  et  des  consultations 
avec  les  officiers  repr^sentant  les  d§fendeurs,  et  notam- 
ment  avec  le  cur6  de  la  dite  paroisse,  et  que  Aa.  deman- 
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deresse,  voyant  que  la  sentence  n'avait  pas  6t6  rendu 

oniL  *^Qu«.  le  jour  fix6  par  les  arbitres  lors  de  leur  premiere  reunion 

cuf«  tJ^d.  et  que  le  dfilai  n'avait  pas  6t6  prolongfe  au  81  mars  1887, 

B^lrdriVi.  a  fait  oflFrir  16galement  aux  d6fendeurs  Tindemnitfi  qu'elle 

leur  avait  d6j6  oflFerte,  et  qu'elle  leur  offre  encore,  savoir, 

la  somme  de  |1,270,  avec  int6r6t ;  * 

"  Attendu  qjae  par  leurs  dfefeuses  les  d6fendeurs  plai' 

dent:  ,  „  \ 

loV  Que  dans  la  cause  en  expropriation,  No.  694,  dans 

laquelle  la  dite  sentence  wMtrale  a  6t6  rendue,  la  compa- 

^  '  gnie  demanderesse  a  obtenii\  possession  provisoire  du  ter- 

^^^     "^     rain  en  question,  en  d6posak  k  la  Banque  de  Montrfial, 

•  une  somme  .de  $15,000  pour  J^jirantir  le  paiement  de  I'in- 

demnit6-;  que  le  80  mars  1887  les  dits  d6fendeurs  firent 

signifier  A  la  dite  compagnicT  une  requfete  demandant  k  la 

Cour  que  le  montant  accorde,  par  la  sentence  arbitrale 

leur  fut  payee  sur  le  montant  ^insi  dfepose ;  que  cette  re- 

(  .qu^te.  pr6sentee  le  ler  aVril  188?7,  a  et6  contestfee  par  la 

dite  compagnie,  pour  les  mfimes  motifs  que  ceux  allfegufes 

dans  la  dite  declaration ;  que  cette  contestation  etant  en-, 

core  pendante.  la  prfesente  action  est  sans  objet ; 

2o.  Que  les  dfefendeurs  ont  refuse  d'accepter  I'offre  de 
$1,270  faite  par  la  dite  demanderesse  ;  que  les  arbitres 
"nomm6s  pour  6tablir  et  Bxer  I'indemnitfe  ont  proc6d6  rfe- 
gnlierement  et  ont  entendu  les  temoins  des  parties  devant 
les  dites  parties  representees  par  leurs  procureurs  k  cha- 
ques6ance  des  dits  arbitres;  que  le  12  Janvier  les  dits 
arbitres,  tons  trois  presents,  ont  rendu  leur  sentence  sur 
une  partie  de  la  reclamation  des  defendeurs,  et  que  le  14 
f6vrier  1887  its  ont  rendu  leur  sentence  sur  I'autre  partie 
'/  de  la  redjJmation,  ainsi  qu'entre  au  bas  des  minutes  des 

operations  des  dits  arbitres ;  que  les  dits  arbitres  ont  regu- 
liSrement  et  du  consentement  des  parties  prolcmge  le 
delai  d'abord  fix6  pour  rendre  la  dite  sentence,  et  que  I'ar- 
bitre  de  la  compagnie  a  6t6  dument  requis  de  signer  la 
sentence  redigee  par  le  notaire  ; 

"  Oonsiderant  que  le  premier  chef  de  la  defense  est  mal 
fonde,  qu'il  n'y  avait  pas  lieu  dans  I'espdce  au  plaidoyer 
de  litispendance,  que  le  fait  que  la  compagnie  demande- 
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rease  avait  qontestfi  la  requfite  des  d§fendeuT8  demandant 
le  paiement  de  Tindemnitfi  constatfie  par  les  arbitres  ne  °"^*(g'«- 
pouvait  empdcher  la  dite  compagnie  de  porter  la  pr&ente  ouh  «.  d. 
action  dont  I'objet  est  de  faire  annuler  la  sentence  arbi- ^ST  dS^-iil 
tiule  mdme;, 

"OonWidferaht  cjue  le  deuxidme  chef  de  la  defense  est 
aussi  mal  fond6,'et  que  la  dite  sentence  arbitrale  parait 
rev^tue  de  tj)nte8  les  formality  requises,  et  parait  avoir 
6t6  r6guliWement  prononc6e  paiJes  dits  arbitres  ; 

"Considferant  que  par  les  dispositions  de  I'Adle  Jle- 
fondn  deachemins  de  for  (42  Victoria,  chap.  9),  il  ^st 
donn6  pouvoir  aui  arbitres  de  prolonger  le  d61ai  par  eui  ^- 

originairement  fii6  pour  la  prononciation  de  leur  sentence 
arbitrale  ;  que  dans  Tespece  les  arbitres  paraissent  avoir 
r6gulidrement  et  du  consentement  des  parties  prolong6 
tel  d61jii,  et  qu'en  consequence  I'objection  principale  sou- 
lev6e  par  la  dite  compagnie  demandewsse  &  I'encontre  de  . 
la  sentence  arbitrale,  k  savoir,  qu'elle  avait  6t6  rendue 
Bprts  le  d61ai  originaire,  ne  pent  6tre  maintenue  ; 

"  Consid6rant  que  les  autres  objections  de  la  compagnie 
demanderesse  ne  sont  fondles  ni  en  fait  ni  en  loi ;  . 

"  Consid6rant  que  les  d6fendeurs  ont  substantieilement 
6tabli  en  preuve  Ids  all6gu6^  du  dit  deuxi^me  chef  de  de- 
fense ; 

"Considfir^ntquele  montant  accord§.aux  dfefendeurs 
par  la  dite  sentence  arbitrale  ne  pent  6tre  mis  en  question 
avec  la  pr6sente  action,  et  que  le  montant,  fut-il  exceijsif, 
r6sultant  d'une  appr6ciati6n  erron6e  ou  reposant  sur  une 

fausse  barffe,  ce  ne  ferait  pas  une  raison  en  loi  pour  demau- 
der  la  nullit6  de  la  sentence  ; 

"  Maintient  le  dit  deuxieme  chef  de  la  dfifense,  et  d6- 
boute  la  compagnie  demanderesse  de  son  action  avec  d6- 
pens,  distraits,  etc." 

The  action  was  instituted  by  the  railway  company  to 
set  aside  an  award  of  arbitrators  reiidered  under  the  Rail- 
way  Act  of  IStO. 

The  declaration  alleged  as  follows :—  -     • 

On  the  12th  August,  1886,  the  appellnnts  gave  notice 
Vouvii,  Q.  a  ;  g 
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of  expropriation  for  a  strip  of  iMfd  at  St.  Anne'B,  lying 
Ont^A^t.  alongside  of  the  Grand  Trunk  Railway  and  to  the  north 
Our«  *J^d.  of.it,  behind  the  Presbytery,  and  they  oflFered  for  compen- 
BooVii;"ril?..Hation  and  damages  the  sum  of  ^1,270.    The  defendants 
refused  to  accept,  and  appointed  Mr.  Forget  as  their  arbi- 
'  ^  trator.     Mr.  Bury  was  appointed  and  acted  ultimately  as 

the  company's  arbitrator,  and  they"  appointed  Mr.  E.  H. 
Bisson  as  third  arbitrator.  At  the  meeting  of  the  28rd 
November,  1886,  the  arbitrators  fixed  by  resolution  the 
28rd  of  December  then  next  as  the  day  for  making  the 
award,  but  they  did  not  render  the  award  on  or  before 
that  date,  or  in  fact  before  the  Itth  March,  1887,  the  time 
for  making  the  award  not  having  been  prolonged  dther 
by  a  consent  of  parties  or  resolution  of  the  arbitrators, 
and  in  consequence,  thie  offer  of  the  appellant  became  the 
amount  payable  by  law  and  the  provisions  of  the  Act. 

That  the  pretended  award  made  before  Marler,  N.P., 
on  the  Itth  March,  188t,  and  signed  by  Messrs.  Forget 
and  Bisson,  was  not  signed  by  Mr.  Bury,  or  anybody  on 
the  appellant's  behalf,  nor  does  it  appear  that  he  was  pre- 
sent or  notified  to  be  present,  or  refused  to  sign,  or  that 
it  was  ever  submitted  to  him  for  signature. 

That  it  does  not  appear  by  the  award  whetl^er  the  wit- 
ne^sses  were  examined  or  sworn,  and  the  award  is  irre-  - 

gular  upon  its  face. 

That  by  the  pretended  award,  the  respondent'*  arbitra- 
tor and  the  third  arbitrator  purported  to  award  to  the 
respondents,  as  compensation  and  damages,  $12,066.80, 
V  and  the  amount  was  made  up  by  the  said  arbitrators  as 

follows: — 

Amountof  award. ..,...--•• .„*.  $12,066  80 

Ma4e  np  as  follows :  - 

Forland  taken  at  85  cents  per,  foot.... $2,530  60 

And  at  10  cents  por  foot 940  30 

'   Value  of  bam ••' .1,10000 

Renoval  of  cattle......  •.«•  .•••" ••••        100  00 

Damage  to  property  not  taken > ••.«    '4,896  00 

Damaaes  to  the  house.  ..•«. .....••     3,000  00 

. $12/)66  80 

That  the  damage  was  excessive  and  illegal,  and  impro- 

.  perly  estimated.  ' 
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^rltl  A    J^,^        ""'l  ^*''"  "°  P^^^""  *°  »^"d  anything       «•• 
except  the  difference  between  the  value  of  the  whole  pro-   o^*9^- 
perty  before  the  taking  of  the  said  part,  and  the  value  of  n     * 

should  not  have  been  awarded,  no  actual  Or  material 
damage  having  been  suffered,  and  the  sum  of  ilOO  for 
damages  for  removal  Was  not  within  the  power,  of  the 
arbitrators  to  award.- 

That  the  rail^vay  in  question  runs  on  a  strip  situated 
along  the  line  of  the  Grand  Trunk  Railway,  and  long 
previous  the  Grand  Trunk  Railway  Company  had  oper^ 
ted  a  line  of  railway  within  forty  feet  of  the  boundary  of 
the  property,  knd  that  the  presbytery  was  built  by  the 
respondents  withm  a  year  previous  to  the  taking  of  the 
property,  at  a  distance  of  not  more  than  sixty  feet  from " 
the  railway  track  of  the  Grand  Trunk  Railway  Company 
and  appellants,  in  taking  the  strip  of  railway,  have  not 
encroached  m  any  way  upon  the  presbytery.     •        / 

That  the  appellants  were  unaware  of  the  day  fixed  bv 
K^  ^.'^^u't^"  ^^'  ^^^  rendering  of  their  award  until  aft^r^N 
the  ITth  March,  and  that  after  discovering  that  it  had 
not  been  property  rendered,  Jhey  did,  on  the  81st  March 
tender  the  compensation  due  by  them  under  the  Railway 
Act,  which  they  deposited  in  Court.  The  declaration 
prays  that  the  award  be  set  as'ide,  and  that  the  compen- 
sation be  declared.to  be  the  sum  of  #1.270.  and  the  tender 
be  declared  to  be  good.  '  .  f 

That  in  an  expropriation  matter,  number  694,  in 
which  the  present  award  was  rendered,  Mr.  Justice 
Jett6.  upon  the  petition  of  the  company,  had  accorded 
provisional  possession  of  the  land  on  the  Company  de^ 
positing  m  the  Bank  of  Montreal  H  guarantee  of  the  pay- 
ment  of  the  indemnity.  if  y 

That  on  the  80th  March.  1887.  the  respondents  n,ade  a 
petition  for  an  order  to  pay  out  to  them  the  amount  of 
the  award,  and  that  the  petition  was  contested  for  the 
same  reasons  as  those  now  raised  by  theideclaration 
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'•'•  That  tho  preRont  action  was  taken  whilaf  the  Raid  oon- 

^.*fc    teatation  on  the  Raid  petition  waa  ponding,  and  the  object 
Cu.«.*o.Ai  of  tho  proRont  aotiok  and  tho  moyena  are  allegod  to  be 
i5u"  i"*  w«.  the  aamo,  and  ^Jiiat  thoro  ia  conRoquently  litiRpendenoe. 
'     '        By  another  plea,  tho  reapondontR,  admitting  the  notice 
and  nomination  of  the  arbitratora,  aay  tjliat  it  ia  true  that  . 
on  the  2.nrd  November,  1880,  tho  arbitratora  fixed  tho 
28rd  December  then  noit^r  the  rendering  of  their  awartf, 
and  further  all*ge  that  they  proceeded  to  hoar  evidence, 
and  to  ait  daring  tho  months  of  November,  Docember  and 
January.    That  at  each  of  these  the  parties  were  repre- 
sented by  counsel.    That  when  they  fixed  the  delay  for 
rendering  their  award,  it  was  agreed  between  them  and 
the  parties  repreaented,  that  in  case  the  delay  should  be 
insufiicient  it  would  be  prolonged  for  the  time  necessary 
to  hear  the  witnesHes  and  deliberate  and  render  the  award. 

That  all  these  sittings  were  adjourned  frqm  one  to  th« 
other,  in  the  presence  of  and  by  consent  of  the  partiea^. 

That  particularly  on  tho  4th  and  6th  of  January  15*^ 
the  parties  exammed  witnesses,  and  on  the  7th.  Janifiary  " 
they  pleaded  their  case  before  the  arbitrators.  That  on 
the  12th  January,  according  to  the  ^linnted,  three  arbitra- 
tors being  present,  rendered  an  award  upon  part  of  the 
claim,  awarding  a  sum  of  $2,680,60  for  the  part  of  the 
Iknd  known  as  Section  A,  at  85  cents  a  foot,  and  $940.80 
for  Section  B,  at  10  cents  a  foot,  and  that  this  was  unani- 
mous. 

That  on  the  25th  January  they  met  again,  and  adjourned 
to  examine  the  property,  and  that  at  a  sitting  on  the  24th 
February  they  proceeded  to  .render  their  award  upon  the 
balance  of  the  claim.  j 

That  the  delays  were  prolonged  by  the  hearing  of  wit- 
nesses. 

That  the  true  award  of  the  arbitrators  was  that  entered 
in^he  minutes,  but  that  the  majority  of  the  arbitrators 
had  signed  before  a  notary,  in  order  that  the  parties  njight 
hove  true  copies.  "  -* 

Thfit  Bury,  the  company's  arbittator,  in  the  at^enbe  of 
the  others,  mi^ean  entry  in  the  minute  book  of  the/ 26th 
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Febro»ry,  that  he  refused  to  agree  to  the  sentence  of  the 
24th  February,  and  that  it  was  UHel«>sN  to  roquire  his  sig-   °T{:*^ 
nature  before  the  notary,  but,  uevortholess,  he  was  re- 
,  qnired;  and  refused  to  be  a  party.       f 

Thkt  the  alleged  excessive  a^ard  t^  hot  a  ground  ol 
action.  -' 

,     That  it  is  final  and  without  appeal  as  to  the  amount. 

That  oven  if -there  are  any  irregularities  in  the  proceed- 
ings of  the  arbitrators,  they  are  not  essential,  nor  do  they 
ciiuse  the  company  damage. 

That4he  parties  heard  witnesses,  and  consented  that 
the  arbitrators  should  determine  th*^amount  of  the  indem- 
nity to  be  i^jivarded,  without  regard  to  the  delay  which 
•  might  have 'been  fixed  for  the  rendering  of  the  award. 

That  the  company  is  not  receivable  to  allege  the  irre- 
gularities of  form  in  matters  of  form  to  which  it  was  a 
party.  '  « 

The  case  wa«  twice  heard  :  first,  before  four  judges  on- 
Nov.  19,  1890.    The  dmM  being  discharged,  the  case 
was  re-heard,  March  18,  1891,  before  five  judges. 
Geoffrion,  Q.  C.  and  Campbett  for  the  appellants  :— 
The  first  thing  to  be  referred  to  is  the  plea  by  which 
the  respondents  allege  that  this  issue  was  pending  before 
the  courts  upon  other  proceedings.     By  the  Railway  Act, 
the  company  was  obliged  to  deposit  a  sum  of  money  in 
the  bank  to  comply  with  the  terms  of  the  award.    This 
money  is  payable  under  the  order  of  the  Judge,  and  the 
question  as  to  whether  ol-  not  an  application  to  get  such 
money  was  a  legal  proceeding  before  a  Judge  has  been 
discussed  by  the  Supreme  Court  in  the  case  of  the  Little 
Seminary  of  St.  Therese,  and  it  was  decided  that  a  Judge, 
in  giving  such  an  order,  does  not  act  in  his  official  capa- 
city, but  merely  as  a  persona  designutfl,  in  whom  the  Act 
vests  the  discretion  of  paying  out  money.  It  would  there- 
fore  seem  that  no  applicatiqp  made  to  him  would  consti- 
tute/t/u/Tefufence. 

The  judgment  or  order  in  those  proceedings  was  ren- 
dered by  Mr.  Justice  Taschereau,  who  afterwards  heard 
this  cause,  and  by  its  terms  hq  expressly  reserved  to  the 
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compfthy  all  the  ro<50Ufii«  which  they  might  htre  Nir*^n«t 
••    tht)  arbitratort'  awawl,  and  mor«  particularly  thwlr  rights 
d,  in  the  £clmi  then  |Hsnding.     In  the  judgment  app*»aled 
iXlVom  in  thia  canae,  he  expreaely  deciidea  that  the  conteat 
by  the  company  of  the  payment  of  the  money  ont  of  the 
bank  could  not  affect  the  righ'tit  ijy^  ttie^preaent  action,  the 
object  of  which  waa  to  annul  the  award  itaclf.    The  ap- 
pellants therefore  aubmit  that  thia  plea  fli  iHkfounded. 

It  remains  to  diHcuss  the  questions  raised  on  the  merits. 
Under  the  law  in  foito  prior  to  the  lUilway  Acf,  th^Jte 
was  no  provision  for  the  k««ping  of  minutes  by  the  arbi- 
'     trators,  nor  was  there  any  provision  for  the  writing  down 
of  evidence  or  the  taking  of  appeal,  consequently  it  was 
Qot  ue^ssary  nor  was  it  an  absolute  custom  that  any  mi- 
nutes should  be  kept.,   Some  arbitrators  did,  and  some 
did  not,  and  such  minutes  as  were  kept  were  not  the 
property  of  all  parties,  or  accessible  to  anybody  but  the 
.  arbitrators  themselves  ;  consequently  the  parties  had  no 
means  of  knowing  whether  the  formalities  had  been  ob- 
served.   The  law.  required  the  arbitrators  at  their  first 
meeting  to  fix  a  day  on  or  before  which  the  award  should 
be  made,  and  if  the  same  was  not  made  on  or  before  that 
day,  or  some  other  day  to  which  the  time  had  been  pro- 
longed, either  by  consent  of  the  jptaiies  or  by  resolution 
of  the  arbitrators,  the  sum  offered  by  the  company  should 
be  the  compensation  payable.    A  reference  to  the  minutes 
will  show  that  the  arbitrators' met  for  the  first  time  on 
*  the  11th  November,  when  the  cur6  and  his  counsel  were 
{Present,  but  no  day  was  fixed  for  the  rendering  of  the 
award.   This  of  itself  would  render  the  proceedings  null. 
On  the  28rd  November,  at  a  meeting  at  Which  counsel 
for  the  respondents  was  present,  but  as  is  expressly  stated 
in  the  minutes,  no  counsel  was  present  to  represent  the 
railway  company,  it  was  resolved  that  the  arbitrators 
make  their  award  on  or  before  the  28d  of  December.    As 
'    appeal's  by  the  minutes,  many  meetings  were  h^§^  but 
i^  none  of  them  does  it  ever  appear'  that  the  parties  ever 
^   "  gave  a  consent  to  prolong  the  delay,  or  that  any  resolu- 
tion was  m^e  by  the  arbitrators  for  that  purpose,  so  that 
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th«r«  are  apiwrpnt  on  th«  fade  of  the  pKKHwUng*  two 
irro^ularitioN  such  u  wor«  ohart«t«rix«Ml  by  thi«  (^oart  in    X.*t"* 
the  OMe  of  the  North  Short  HaUufai/  Cimpany  l^  BtauiUt,   «j,rt*.u.|. 
11  Q.  L.  R.  241.  as  b«ing  radhmi  and  Huhitautial  nullitu^a.iiS:  t"S.. 
namely,  (I)  th<'  urbitratorH  did  nut  at  th«'ir  HrNt  mooting, 
fti  any  day  for  th«  rondoring  of  thuir  av^ard  ;  (2)  th«  day 
that  they  filed  at  their  othe^  me«)ting  wa«  not  obaerved, 
nor  waa  delay  ever  legally  prolonged. 

It  is  pretended  by  the  reapondenta  that  there  was  either 
a  ta<!it  «;onHent  or  acqui«'Ho«mce,  but  thio  haa  not  been 
■hown  in  any  way.     No  ono  wum  present  aa  roprestmting 

the  company  at  the  time  when  the  delay  was  originally     — ^ ^ 

fixed,  nor .  is  it  shown  that  any  one  acting  on  behalf  of 
the  company,  had  knowledge  of  the  time  which  had 
been  fixed,  or  was  in  a  position  to  know,  at  the  meeting 
of  the  22nd  December,  1H86,  that  the  delay  for  rendering 
the  award  would  expire  b«for«  the  next  meeting.  It  has 
bpen  pr«tondi>d  in  evidence  (hat  this  was  known  to  the 
company's  counsel,  but  the  evidence  of  Mr.  Forget  and 
the  minutes  completely  dispose  of  the  pretension  that 
any  one  oi)  behalf  of  the  company  was  present  and  ac- 
quiescing in  the  manner  in  which  the  delay  was  fixed, 
or  had  any  knowledge  of  the  fact  that  it  had  been  fixed. 

The  proceedings  under  the  Act  cannot  be  considered 
in  any  Way  resembling  proceedings  before  amiabies  compo- 
siteurs. Both  the  company  and  the  proprietors  are  forced 
into  these  proceedings  by  the  effect  of  law,  and  they  very 
often  result  in  very  excessive  amounts  being  awarded  as 
compen9ation.  In  the  immediate  instance,  a  sum  of  no  less 
than  #12,000  had  been  awarded  for  a  strip  of  land  lying 
next  to  the  Grand  Trunk  Railway  Company,  the  loss  of 
which  did  not  affect  the  value  of  the  property,  nor  cause 
any  greater  inconvenience  than  would  have  been  don 
had  the  Grand  Tr^k  Railvvay  Company  built  a  doubly 
track  upon  their  own  property,  as  they  have  since  done. 
They  could  in  fact  have  built  on  their  own  property  a  line 
which  would  have  been  almost  as  near  to  the  curb's  house 
as  the  present  line  of  the  appellant's  is,  and  the  respon 
dents  would  have  been  entitled  if>  no  damage  whatever^ 
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Under  these  oircnmstanceB,  the  appellants  submit  that 
they  are  entitled  to  tace  advantage  of  sucl^  nullities  as 
these,  which  have  bee  i  characterized  as  radical  and  sub- 
le  f'fato.  st^ntial  by  this  Oourt  in  the  case  above  referred  to. 

has  been  also  aigued  that  the  presenqe  of  counsel 


atf  the  meetings  held 
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lifter  the  23rd  of  December,  consti 
This  of  course  is  made  purely  as 
jan  argtiment.  It'  is  liot  pretended  ^hat  the  matter  was 
ever  fetiarred  to  or  that  counsel  evefkiiew  that  a  delay/. 
Tb,ad  beenXfixed  OrwLaf  delay,  or  that  anytime  whilst 
they  were^proceedin  If,  they  were  proceeding  with  the 
knowledge  that  sucli  an  irregularity  existed,  and  were 
-billing  to  w^ve  it.  Some  such  j^roof,  it  is  submitted, 
ought  to  have  been  made  before  the  Court  should  be 
asked  to  decide  that  tliere  viras  a  tacit  waiver.  Moreover, 
the  law  required  the  consent  ol^arties. 

There  being  Ho  provision'  for  the  employment  of  coun- 
selj  or  representation  before  the  arbitrators,  there  is  no 
presumption  that  the  attorn^ey  sent  there  for  the  purpose 
of  wiicHing  the  evidonce,  had  any  authority  to  acquiesce 
in  j^rolonging  the  delfty,  or  in  doing  any  act  which  would 
have  the  effect  as  in  this  case,  of  forcing  his  clients  to 
pay  ten  times  the  amount  that  W8s  legally  due  by  them. 
It  would,  it  is  submitted,  be  carrying  the  doctrin«>'  of  im- 
plied authority  and  of  tacit  acquiescence  to'  an  unjusti>^^ 
fiablooxtent,^  >^; 

The  appellants  also  complain  thafc^^no  notice  was  giveli 
of  some  of  the  meetings,  nor  of  the  ultimate  :8igning  of 
the.award.  ;  '  "^  .  ■  ■""'  ■;■ ■  ^' ■;^-. ;  ■;.-,    ,:;x  '"::'^'-'\::^-}.- 

By  the  Code  of  Civil  Procedure,  A^.  1852,  it  is  pro- 
vided that  the  awards  of  arbitrators  must  be  in  wqitlieiiti^ 
form,  or  deposited  in  the  hands  of  a  notary,^  and  Ihe^ 
must  be  rendered,  ^pronounced  or.sij^ified  to  th^  parpi'iBii 
within  the  delay  fixed  by  the  submission.  The  fo^rm  of 
these  proceedings,  it  is  submitted,  must  be  g;ovesnwd, 
when  not  provided  for,  by  the  law  of  the|»]^vince  in 
which  they  take  place,  and  ctmsequently  thaf  an  award 
of  arbitrators  must  be  in  notarial  form,  jn  thi;^  provinc^ir 
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fixed,  by  sabmission  or  as  provided  by  law  in  referenc^ 
to  forced  arbitrations.    In  this  case  it  is  pretended  by   ""^*^«- 
the  respondents,  that  because  Mr.  Bury  did  nbt  agree  car*.lu  d« 
with  the  minute  which  was  drawn  up  by  the  arbitrators,  tk^dii'M*. 
his  presence  tvas  unnecessary  at  the  rendering  of  the  n 
tarial  award.    This,  the  appellants  submit,  is  entire/y 
unjustifiable  reasoning.    The  arbitrators  are  all  supposed 
to  be  chosen  because  of  their  knowledge  of  the  maters 
in  dispute,  and  both  parties  are  entitled  at  all  timS  to 
insist  that  the  three  arbitrators  should  be  prese^  Be- 
cause Mr.  Bury  refused  to  concur  in  the  viewirof  Mr. 
Forget  and  Mr.  Bisson,  it  does  not  follow  tWt  he  might 
not  haye  induced  them  to  change  theirs*     The  railway 
company  are  entitled  to  the  benefits  the  argument  that 
he  might  have  used,  or  the  influence  he  might  have  had, 
^ith  these  gentleman  to  mak;e  them  change  their  minds, 
and  this^up  to  the  l^sf  moment.    The  mere  fact  th^t  they 
had,^iscta8s^  the  m^er,  and  had  arrived  at  a  conclusion 
^^H^Jhy  *»ad  placed  ^pon  the  minute-bbok,  did  not 
preclndi  them  from^hknging  their  intentions  at  the  last 
momenta  and  supposing  they  had  been  within  4he  delay 
for  rendering  the  award,  tHey  might  have  legally  altered 
the  amounts  at  th%li«t  m<Hnent,  while  before  Bfe.  Marler, 
but  by  goingas-^ey  did  without  notice  to  Mr.  Bury,' 
they  deprived*  the  ^ppellants  of  the  advantages  which 
they  might  have  had\  from  Mr.  Bury's  presence  and  ar- 
gutanents.  j        ^  '  *^ 

It  is  pretended  in  the  plea  thai  the  real  award  is  the 
minutes  in  i^e  arbitrators' book.  * 

,;  It  is  to  be  obseryed  that  it  is  for  the  first  time  treated 
as  being  the  award  in  the  plea.  The  petition  to  obtain 
payment  of  moneysTexp^Wy  set  up  the  deed  before 
Marler,  N.P.,  as  being  the  award,  and  alleges  its  signifi- 
cation upoln  the  parties.  —-^ 

This  notice  has  been  held  by  the  Supreme  Court  in  the 
case  yrhich  will  be  found  reported  in  Cassel's  Digest,  on 
page  16,  to  be  a  fatal  irrtegularity.  The  want  of  service 
of  the  award  within  the  delay  is  also  held  to  be  fatrf, 


both  by  thiB  Oowt,  in  the  caw  of  BUmduau^ 


^ 
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"•!•       L.  C.  J.  8,  and  by  other  judges  in  the  case  of  Brown  4" 
%*§S''  ^•'A.  6  L.  C.  J.  112. 
Curt  tto.  de      1*1  considering  the  valnlss,  the  arbitrators  departed  from 

B^irfe'rw..  the  well-known  rule  by  w  lich  damages  and  compensation 
are  to  be  estimated,  that  is,  that  you  are  to  take  the  value 
of  the  property  beforre  the  railway  passed,  then  take  the 
value  of  the  propertl  aftei  the  railway  passed,  and  deduct 
the  one  from  the  ot^er,  and  the  difference  is  the  amount, 
of  compensation  and  damages.    The  company,  by  their 

—  '  franchise,  are  not  bound  to- pay  any  damages  or  compen- 
sation to  persons  whose  p  roperty  is  not  affected,  nor  are 
they  to  pay  the  parties  wliose  properties  are  affected,  any 

*  damages  for  reasons  of  sentiment,  or  for  causes  not  affect- 

ing the  value  of  the  land.  Hfo  doiibt  the  building  of  a 
railway  does  cause  consiierable  expense  to  the  parties 
who  would  live  on  the  broperty,  the  whole  or  part  of 


; 
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which  is  taken  b'y  the  ral 


way ;  they  may  have  to  move 


their  furniture  an^  proper  ;y,  and  the  premises  may  be  to 
them  much  less  desirable  i;han  thej^  were  bgfore,  but  it  is 
submitted  that  the  only  safe  rule  is  that  that  has  been 

'  propounded  above,  and  which  is  well  stated  in  Potter's 
Dwarris.  p.  390,  Note/2.  '        . 

"  The  amount  of  tlM»  awa-d  should  properly  be  only  for 
compensation  and  damages  for  the  value  of  the  land  and 
exercise  of  the  company's  franchises  upon  it.  'The  only 
danger  which  is  referred  ;o  by  Mr.  Forget  would  be  the 
dan^r  of  trains  running  off  the  track  and  injuring  the 
house.    This,  he  says,  }m  i  ook  into  consideration,  but  this 

*'  danger^  it  is  submitted,  coild  only  resulf  from  negligence 
in  the  operation  of  the  road,  dl'  from  superior  force,  and 
in  the  first  event  the  company  would  be  liable,  to  an  ac- 
tion in  damages.  In  the  second,  the  loss  would  have  to 
be  borne  where  it  fell.  In  neither  is  it  a  part  «f  the 
yalue  of  the  property.  The  general  depreciation  of  the 
property  was  fully  considered  by  the  arbitrators,  and  an 
allowance  which  the  appellants  consider  was  excessive 
was  made  for  it.  The  effect  of  the  additional  allowance 
of  $8,000  to  the  presby  terV  is  to  pay  .the  respondents  twi 
iJBff-^w  eame  property.    T^  saaae-^attay^be-aaid  of  ti 


'\ 
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bam;  the  respondents  were  awarded  the  whole  value 
for  a,  barn,  in  addition  to  the  value  of  the  ground,  al. 


ifti. 


OnLAQM. 

though,  as  stated  by  Mr.  Bury,  it  was  only  requisite  to  onrt.Vd* ' 
move  the  barn  80  or  40  feet.  ^    aSTde'ffi 

The  appellants  also  submit  that  the  whole  of  the  award 
is  excessive.  The  property  itself  consisted,  prior  to  the  / 
construction  of  the  appellant's  railway,  of  a  long  strip 
of  land,  north  of  the  Grand  Trunk  track  at  St.  Annes, 
lying  opposite  the  church,  and  more  than  deep  enough, 
both  before  and  since  the  building  of  the  appellant's  rail- 
way, to  lay  out  building  lots  upon  the  streets  which 
border  it.  The  Grand  Trunk  Railway  Company  had 
sufficient  land  upon  which  to  build  their  double  track, 
and  additional  sidings,  the  construction  of  which  would 
have  brought  their  railway  as  close  to  the  house  as  the 
appellants'  railway  is  now.  The  property  in  itself  was 
rocky  in  character,  and  fit  for  nothing^but  the  building  of  • 
the  poorest  kind  of  houses.  For  this  purpose,  it  was  not 
in  any  way  really  affected,  and  the  appellants  have  not 
iAa<^the  positioti  of  it  any  worse  or  cau^d  any  loss  ez- 
ceptStff  the  land  that  thiey  actually  took"  for  the  purpose 
of  the  construction  of  their  line. 

As  to  the  damage  to  the  house,  the  house  itself  was 
constructed  after  the  Grand  Trunk  Railway  had  been  4i^ 
built  and  operated  for  years,  and  so  close  to  it  that  there 
was  no  appreciable  difference  between  the  noise  and 
Smoke  from  one  line  and  the  noise  and  smoke  from  the 
other.  The  value  of  the  house  is  but  very  slightly  affected. 

The  appellants  submit  that  the  award  is  irregular,  and     .' 
should  beset  aside  for  the  following,  among  other  roa- 
'Sons:  .,^-  ^'  :■  •'-  }:,  "   ■ 

1.  Because  no  delay  was  properly  fixed  for  the'ren^er- 
ing  of  the  said  awar4. 

2.  Because  the  delay  as  afterwards  fixed  was  not  ob- 
served,   v:.-:";;,?^.;:-'  .■ 

..  3.  Because  the  delay  was  ndver  prolonged  in  the  man- 
ner required  by  law. 

'  4.  Because  the  company's  arbitrator  was  not  notified       

tu  Im?  present  at  the  rendering  oi  the  notarial  award. 
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iw-  5.  Because  the  notttrial  award  Was  not  signi^  upon 

°By*^°*    the  parties  within  the  time  required  by  law 
Curt  *to,  de      €.  Because  the  arbitrators  considered,  in  m/king  their 
itoitiS"i^we.  a^ard,  that  they  were  entitled  to  award  damages  for  noise 
'  caused  by  the  running  of-  the  trains  and  smoke,  etc.. 

7.  Because  they  considered  and  awarded  illegal  dam 
ages  for  the  houses  and  barn.  * 
.        8.  Because  the  award  is  excessive.  ^ 

— r"^—  Taillon,  Q.  C,  and  Bonin  for  the  respondents  :—      -:  _ — -^ 
L'appelante  invoquait  pour  fai^e  linnuler  la  sentence 
a^bitraie  le  fait  que  cette  sentence  n'aurait  pasfete  rendue, 
suivant  elle,  dans  le»  dfelais  fix6s  par  les  arbitres^  leur 
J  -  premiefjB  stance.  ,  ' 

r    /  Mais  la  compagnie,  elle,  a  "participfe  aux  proc6d68  pos- 

-  1  t^rieurs  au  23  dficembra  188^,  jour  fix6  d'abord  par  les 

'  arbitres  pour  rendre  J.euT  sentence ;  elle  a  fait  entendre  ses 
,  tSmoins  et  plaid6  sa  cause  apres  cette  date,  sollicitant 
avec  instance  un  jugme^t  en  sa  faveur;  ce  n'est  que 
Iprsqu'elle  est  cohdamn6e.4  payer  1 12,066. 80,  qu'elle  sou- 
16ve  un&  question  de  iorme ;  et  oflFre  g6n6reusement  $1,200 
.»  en  )paienient  de  tons  dommages  estim^s  par  les  trois  arbi- 
tres unanlmemeut  k  |12,066.80. 

Trois  jugements -ont  d6j4  repousafe  les  pretentions  de 
l'appelante.    Le  premier,  sur  la  requfete  des  intimfis  pour 
6tre  pay6s  des  $12,066.80  et  des  int6r6ts,  4  m^me  le  d^p6t 
de$15,00d  fait  par  l'appelante  pour  prendre  possession 
provisoire  du  terrain.    Cette  requfete  fut  accbrdde  parV 
I'hon    Juge  Taschereau.    Sur  motion  k  la  Cour  Sup6-J 
rieure  pour  reviser  cette  decision  du  juge  en  cKambre/le 
'  premier  jugement  fut  confirms  par  I'hon.  juge  Jett6,  aprfis'"' 
des  dSbats  prolongSs.    Lei^  $12,066. 80  out  6t6  paySs  aux' 
intimSs  par  la  Banque  de  IfontrSal,  et  les  frais  sur  I'ex- 
pertise  ont  §galement  6t6  pay 6s  aux  avocatiS  des  intimds 
par  la  compagnie  elle-mfime.    Enfin,  un  troitieme  juge- 
ment a  6t6  rendu  contre  l'appelante  par  la  Cour  Supfr- - 
rieure  dans  la  cause  actnelle,  et  les  inttmSs  n'ont  aucun 
doute^que  la  Cour  d'Appel  oonfirmera  le  jugement  des 
piemierftjagefc 


( 


L'appelante  avait  bien,  dans  son  action,  ^l6gu6  qtte  le 
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montant  accords  6tait  trop  61ev6,  mais  elle  n'a  pas  mdme 

tentfi  de  prouver  cette  alUjD^atioii,  qui,  du  reste,  6tait  inad-     «,  „„. 

fcissible  en  djroit,  les  Tarbitrea  6to^par  la  loi  dea  che-  cort'^tcd* 

mins  de  ier  de  18t9,  Ottaw/a,  mliitres  absolus  dti  l'appr6- sSit*  df  *&&. 

elation  des  dommages  cat^s^a  par  Texpropriation  forc^e. 

Elle  alldgne  bien  aussi  oiie  la  sentence  n'a  6t6  rehdne 

que  par  deux  des  arbitrek,  sa;roir,  celui  des  intim^s  et  le 

tiere-arbitre,  mais  cette  pr^tisntion  est  d6mentie  par  le 

lifre  dbs  minutes  des  proc6d68  des  arbitres,  sign6  par  les 

trois  atbitres/  et  tenn  sous  la  directioli  de  M.  George 

Bdry,  I'arbitre  de  la  compagnie.  \ 

Oe  livre  constate  que  tons  les  items  ont  6t6  accordSs 
par  les  trois  arbitres  unanimement,  dans  les  stances  du 
12  Janvier  etdu  24  ft vrier  1887,  mais  le  26  f6\Tier,  M. 
Bury,  qui  avait  la  garde  du  lirre  dels  minntest  a  pri4  sur 
lili  de  r^tracter,  seul  et  en  I'absence  de«es  colUgues,  la 
sentence  qu'il  avait  rendue  aVeceux  la  veille,  et  d'ajouter 
^  h  sa  signature  au  bas  des  minutes  du  2|  ftvrier  les  mots : 
"mintUes  only."  II  I'admet  lui-m^medans  sa  deposition  ; 
la  choice  6tait  ^vidente  &  la  simple  vne  de  roriginaldu 
livre,  ces  mots  6tlant  de  la  m£me  encre  qiie  Tajoate  da  2fi. 
ftvrier.  Oe  livre  adisparu  depuis  que  la  cause  a  6t6 
plaid6e  en  Gour  Sup6rieure ;  heureusement  que  les  ii|ti- 
m6s  en.avaient  fait  faire  wne  copie  d'avance  par  le^prpto- 
nolaire,  en  pr6vision  de  cet  6v6ttement.  Cette  copie  a  6t6, 
plus  tayd  substitute  d  Foriginal  perdu,       \ 

-D'ailleurs,  que  dit  M.  Bury  dans  ^  <tjout6  dti  25  f(5- 
vrier?  II  ne  dit  pas  que  #1,200  sulftftsent ;  maia  que  le 
montant  accordd  excdde  layaleurdies  dommafi^es  causes 
Hau  terram  et  jlux  bfttisses.  te  t6moignage  de  M.  Forget, 
tiers-arbitre,  est  pos'itif,  que  M.  Bury^'est  accord&avec. 
les  deux  autres  arbitres  sur  tons  les  items ;  iKidme  les 
autres  arbitres  ont  consent!  k  ^diminuer  le  montant  do 
'  rihdemnitVponr  rendre  une  sentence  unanixae. 

Quand  I'appelante  dit  que  la  sentence  arbitrale  n'^a'^tdv 
rendue  que  par  deux  arbitres,  elle  parle  de  i'aete  nbt4% 
fait  quelques  jours  plus  tard  devant  Marler,  notalrel    M. 


veires  loi&idres,  da^  la  noit  du  24  an  25  ftvrier,  9t  ^ant  A 

-  -4-'-       ■"■■-..  .   tfs^df^  y- 
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k  r^prenve  de  tpnte  influence  de  Ifi  part  des-offioiers  de 
la  oompagnie,  4^ait  chang6  d'avis)'  et  refusa  de  signer 
OaH.Vd*  I'ftcte  aathentiq^e  cKez  le  notaire.    Mais  oe  refa^  tardif 
BmrdS''*u«.«t  ce  changement  d'avis  n'emp6chent  pas  que  la  veritable 
i^ntence,  celle  da  24  f6vrier,  a  H6  rendue  par  les  trois  ar-* 
bitres  unanimemeni. 
'  Yoil&  pour  le  cdt6  6qu^abl(B  de  la  cause. 
II  n'y  a  done  qu'nne  seule  question  k  discuter.    La 
^  sentence  rendue  aprds  le  d^lai  fix6  par  les  arbitres  k  lent 

<■       .'       premiere  stance  est-elle  niulloL  ?  '       , 

L'acte  des  chemins  de  fer  de  18*79,  Ottawa,,  sect.  9,  $  21, 

rte  que  le  delai  pent  6tre  prolong^  du  consmtemetU  des 

/tes  ou  par  une  resolution  des  arbitres.  . 

Nous  soumettons  que  le  d61ai  fut  prolong^  du  consen- 

tement  des  parties,  et  m^me  par  rSsolutious  r6p6t6es  des 

arbitres.    Yoici  les  faits,  tels  que  constates  par  les  t^moi- 

gnages  des  arbitres  et  par  le  livre  des  minutes. 

(^uaipid  les  arbitres  out,  k  leur  premidre  stance,  fix6  le< 

28  d^cembre  pour  rendre  la  sentekce,  il  fut  compris  que 
■  si  le  d§ki  n'Stait  p&s  sufl&Buit,  il  serait  prolong^. 

Les  intim^s  soumettent/que  Tajourneiaent  par  les  ar- 
bitres pdur  entendre  la  prewre  et  les  parties  et  pour^endre 
la  sentence  apres  le  d^i,  est  une  prolongation  virtnelle 
des  d61ais  par  les  arbitres ;  de  mfrme  que  la  comparution 
des  parties  au  jour  fix6  par  rajournement  et  aprds'le  d6lai, 
^1  et  leur  participation  aux  procM^s  des  arbitres  est  ime 

j    ,        prolongation  virtnelle  du  d6lai  par  les  parties. 
i  \  lo.  Le  consentement  des  parties  pent  dtre  expres  ou 

tacite,  et  r^stilter  d^  fait^  et  oirconstances,  tels  que  la 
^         comparuticm  Volontaire  desi  parties,  la  remise  de  pieces, 
i,  -    >.        notes,  aai6moirei^,  etc. 
v'     -        Ainsi  jug6  \\^  1  d6c.  1867i  Req.  (Perrin),  D.  P.  1868,  1, 

29  et  80,  et  notes.— 11  d6c.  1848.  Bennes  (Meslin),  D.  P. 
'  1861,  5,  .81.;  ■■■.■.";■■-:■  :■^•'■■'   ■ -^  :^;- i ::■■  .^ 
^.  La  ,pentence  rendue  aprds  le  ddlai  du  compromis  ne 

peliir  dtre  attaquBe  par  la  partie  qui  n'a  point  prqtest^  lots 
d^  cette  sentence,  contriB  la  prolongation  tacite  de  ce  d61ai 
It^nby^  18A6,^ParU  (MathonK-P-P^6.  4, 18  ;  ni  paa^' 


partie  qui  depuis  I'expiration  de  ce '  d6lai,  a  volontaire- 
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mentoompani  devant  les  arbitres,  19  Janvier  1844,  Mont* 
pellier  (Ljiikthief)  D.  P.  1847,  2,  118  ;  29  Janvier  1846,  Gre» 
noble  (Sestier),  D.  P.  47,  2,  117  et  118.  *  4ia.r«  "it*^  d* 

'  La  doctrine  eht  con  forme  k  la  jurisprudence.— Oarr6&  25"  dS"?w«. 
»  .Ohanveaa,  Question  828£;  1^  parties  penvent  prolohger 
elles-m^mes  le  d61ai,  ou  autoiflser  les  arbitre/s  A  le  prolon-         '      , 
get.— Id.,  Snppl6ment,  "vo  Arbitrage,  p.  27.9. 

'Question  3284,  6ts.    La,  prolohgation  pent  r^snlt^r  de    • 
faits,  tels  que  la  presence  (Jes  parties,  la  piirticipation  A  la  " 

procedure  des  aribitres,  etc.^/rf.,  Sa|)pl6ment  Vo.  Arbi- 
trage, p.  2S0.-y. Rotland  ^  Cassmy,  en  appel,  M.  L.  E.,  2  Q. 
B.,  p.  288.-    • 

2o.  Le  consentement  donn6,  par  Tavocal  ou  le  ^toou- 
reur  lie  le  client  pour  la  prolongation  du  d6lai,  6  aout 
1866,  Civ.  (Ohauchart),  D.  P.,  p6,  1,  881;  4  Can.  S.  0,  B. 
H(i,— pokes  Sf  CUy  of  Halifaa;.     '  ,       ,  .( 

3o.  Les  arbitres  ue  sont  pas  tenus  de  donner^  avis  de         *  - 
leurs  stances  aux  partiM^i  de  les  entendre ;  il  suifit  de 
I'ajoumement  des  arbitrlPi  I'avis  tk  I'arbitre  suffit ;  sect.  9,      =_^     v 
§  11.— South  Eastern  R.  Co.  Sf  Gu^vreAont^U  Rev.  Ua.,  p. 
258,  en  appel,  1887. 

4o.  La  fixation  d'un  jour  j^ur  rendre  la  sentence  n'est 
pas  obliMtoire,  mais  seulement  «&Var/ory.  Ainsi  jug6  una- 
nimemenl  par  la  Cour  Suprfim?  du  Canadk  dans  Beaudet 
JSr  North  Shore  Ry.,  11  Lejp.  News,  p.  86. 
>x  Quand  deux  plaideurs  cojgisentent  volohtair^ment  k 
sdumettre  leur  difiR§rend  &  la  dficisioh  de  deux  ou  trois 
■arbiii«^  q^ui,  cependaut,  doivent  ren,dre  leur  sentence  ' 
dans  un  d6lai  conve^,.on  con9oit  que  ce  d^laUdt  g6n6- 
ralementde  rigudtu»;-c^lndant,  mfime  dans  <^as,  ^  les 
•  parties  proc6dent  aprds  le  d61ai  fix6,  elles»sont'consid6r6^ 
avoir  prdlong6  le  dfilai  tacitement  et  celii  suffit;  A  plus 
forte  niison,  quand  Tune  des  parties  est  expropri^e  forc6» 
Ment,  lie  doit-elle  point  souffrir  dela  mauya£i^'>^olont6 
:^^&a  de  la  nfigligence  des  arbitres,  ou  <le  Tomission  d'l^ne 
formality  de  leur  part ;  et  si  les  arbitres  ont  alors  le  pou- ' 
voir  de  prolonger  enx-mdmes,le  d61ai,  il  n'est  pas  n6ces- 
saire  d'uue  r^sulotion  tonnelle ;  le  fait  seunTiyQnraerTes' 
proc6d6s  k  wn  jour  ult6rieni|  iiuffit.    O'est  ce  que  les  ar-. 
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8t*-Ann«  da 

Bout  d«  l'Iil«. 

Cimoiii  J. 


itres  ont  fait,  ioi,  dn  consentement,  avec  le  ooixcoars  et 

participation  des  deux  parties.   .  .  '      ' 

June  25,  1891.] 

CiMON,  J.  :— 

Action  par  la  compagnie  appelante  pour  faire  annuler 
.  une  sentence  arbitrale  accordant  auz  i^tim^s  |12,066.80 
pour  I'expropriation  de  leur  terrain.  •■ 

Arbitres :  G-.  Bury,  pour  la  compagnie  ;  L.  J.  Forget, 
pour  les  intim6s;  E,  H.  Bisson,  tiers-arbitre.    _^ 

L'arbitrage  a  eu  lieu  sous  les  dispositions  de  VActe  t»- 
fondu  des  chemim  <fc/ef,  1879— Canada,  42  Vict.,  ch.  9.    La 
sec.  9  $  21  dit :  "La  majority  des  arbitres  k  l^ur  Ire  s^* 
"ance  aprds  leur  nomination...  fizeralejour  auquel' ou 
"  avant  lequel  la  sentence  sera  rendne ;  et  si  elle  n*est  pas 
*•  rendue  le  ou  ^avant  ce  jour,  ou  un  autre  jour  auquel  du 
'^'  comentetnt^  des  parties  ou  par  resolution  des  arbitres  elle  a 
"  '^te  ajoum^e,  alors  le  montant  offert  par  la  compagnie  sera 
"  rindemnit6  qu'elle  aura  k  payor."    Et  le  ^  17  disait  que 
"  nulle  adjudication  ne  sera  rendue,~ou  nul  acte  officiel 
"^ne  sera  fait  par  la  majority  d'entre  eux,  excepts  k  une 
"  assembl6e  tenue  dans  un  temps  et  dans  un  lieu  dont 
"  I'autre  arbitre  aura  refu  aviis  au  moins  deux  jours  en- 
"  tiers  d'avance  ou  auquel  a  6t6  ajoitm§e.une  assen^bl^e  a 
"  laquelle  «  assists  le  tiers-arbitre  ;  etilne  sera  pak  niees- 
"  saire  de  agnifieir  d'avis  d  aucune  des  parties,  mais  dis  seront 
*'suffisamment  notifi^es  par    Ventremise  de  Var'Ure'  qu'eUes 
"  auront  nomnU  ou  dont  eltes  auront  demandi  la  "iiomutation." 
,    La  Ire  stance  des  arbitres  a  eu  lieu  le  llnov.  18F^- 
Les' arbitres  Bisson  et  Bury  seula  6tai6nt  pr^Suuts ;  cel/X' 
des  intim6s  n'y  6tait  pas ;  et,  comme  il  ne  barftit  ptM/^i 
avoir  eu  avis,  on  ne  pouvait  rien  faire  d'offibiel  nendani 
son  absence.  Aussi,  les  deux  arbitjes  prSsents  igoani^rexit 
I'assembl^  sme  cfiie.       •  ''\'\  .-'r  ■''.'''/::/'  -■ 

28  nor.  1886.— SeeoNtifeossemUft.— Les  ttois  arbitres  sent 
presents,  mais  I'arbitre  do  la  compag^nie  '^objected  to  pro* 
"ceeding  on  the  ground  of  there  bein^  no  notification 
"  that  this  meeting  was  to  be  held  to-day  and  counsel  not 

"  being  present  to  represent  the  Bittlw^y  Co." 

|£F"^  7:~' — » • ' — — — .  ■ '  -.>  • ' 
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Rir.  Oa. 
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Ourt,  ato.  lU 


Olmoo,  J. 


Ce^endant,  k  cotte%.8erabl6e,  lea  troi8  atbitrea  Hxerit  le 
28  d6cembre,  comme:v|e  Ijour  auquel  ou  avaut  lequel  la 
sentence  sera  ^endu^.    Pnis  les  trois  ^,bitre«  ajournent  cu^^.e..,. 
1  assemblfie  au  ler  Oficouifcro.     La  mmuto  dos  proc6d68,de B?uliriV«i. 
oette  aasemblfee  dt»*SS  noV.  est  signfie  dos  trois  arbitres, 

Assemblie  du  \pr  (^mbre.—Us  trois  arbitres  Uont  pr6 
sents.    Les  do.ux  pirttes  y  sont  r?pr68ont6«?8  p^t  leurs 
avocats :  on  entenrf  ^dm  t6moinjj.    Puis  I'assombi^e  est 
ajourn6e  au  2  d6combre.  h  '  ' 

Assemble  du  2  d^cembre. —LeH  trois  arbitres  jpr68ents*iittfli    '^  ^ 
que  les  avocats  dee  parties.  On  ^intend  des  tC-knoins.  Ajoji*- 
Aemont  an  9  d6cembre.  A 

Assemble  du  9  fiftftcwAr*.— Comme  le  tiers-arbitre  Bissou  \ 
n'y  est  pgs,  les  deux  autres  arbitres,  ^n  prfisohce  des  avo-  '  '^^ 
cats  des  parties  et  sans  objection,  ajourndrent  au  14  d6-       V 
cembre.  •  ^ 

AasembUe  du  14  d^cembre.— Lea  Iroia  arbitres  et  les  avo-. 
cats  des  parties,  prfisents.  On  enteni  des  t6raoins.  Ajour- 
nement  an  22  decenabre. 

Assembl^e  du  22  d^cembre.-^JjeB  trois  arbitres  et  les  avo- 
cats des  parties,  presents.  On  entend  des  tfimoins.  Puis, 
sans  objection  aucune,  on  ajourne  au  28  d6cembre. 

On  met^donc  de  c6t6  le  23  d6e.,  jovfr  fix6  A  I'assemblfee 
du  28  nov.  pour  rendre  la  sentence.  Arrfitons-nous  un 
pen  ici.    .        ,  _      • 

Les  apuelants  ont  deux  objections :  lo,  ils  disent  qu'A 
la  Ire  assemblee,  il^n'y  a  pas  eu  de  jour  fix6  pour  pronon- 
cer  la  sentence  ;  et  2o.  qu'aprSs  avoir  k  la  secoude  s§ance 
bien  qu'irr6guli6rement.  fix6  le  28  d6c.  pour  cela,  on  a 
pass6  outre  sans  prononcer  la  sentence  ce  jour-lil. 
'  Disons  que  toutes  ces  assemblies  et  les  proc6d6s  qui  y 
ont  eu  lieu  sont  constat6s  par  des  minutes  ttenues  et  si- 
gnfies  par  les  arbitres.    II  est  6vident,  s'il  y  a  eu  quelques 
irr6gularit68  A  la  Ire  assemblfie  du  11  nov.  et  la  2de  du 
28  nov.,  oUes  se  trouve^t  couvertes  par  les  proc6d6s  des 
trois  arbitres  et  la  pr6s0nce  des  parties,  par  leurs  avocats, 
^toutes  les  assemblies  8ubs6quentos,  vu  que  les  parties  y 
ont  produit  des  t6mointf^  et  ont  participfi  k  touft  les  proc6- 
VouVll.  Q.B.  ft 
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'*'•       d6B  ot  A  tons  1p8  ajoarnomontR  qui  ont  «'u  lieu,  chaqne 

,%r*Sr"    f'»>»i  A  «»o  date  fixo,  ot  naitH  quVUos  iiioiit  80ul«v6  aucune 

our<<.  etc.  <ie  objection.     Et  si.  an  28  nov.,  on  a  irr%uli()remont  fix6  le 

iJout  d/i'ui«.  28  d6o.  pour  rend  re  }&  Hnntonce,  alora  chaquu  ajournement 

ciiifon.j.     qu'on  a  fait  A  un  jour  fixe  6tnit  ccuHfi  6tro  un  jour  fix6 

pAur  rendre  oette  sentence.     Et,  d'un  autre  o6t6,  si  la 

date  du  28  d6c.  a  Hb  r^j^uli^rement  Iix6e,  alors  U'h  arbitres 

pouvaient  la  prorogor,  <!omipo  ilH  I'ont  fait  en  ajoornant 

rassemblee  du  22  dficembre  au  28  d6(!embre,  ce  qu'ils  ont 

fait  sous  forme  de  rf^solution  oonsign^o  aux  minutes  do 

ra8sembl6«»  signC'es  dew  arbitres.    Et  on  vo  voir,  plus  loin, 

*  que  les  parties  ont  acquiesce  A  cette  prorogation  en  pro- 

«6dant,  devant  les  arbitres  aux  assemblOes  8ub86quonte8, 

sans  soulever  aucurio  objection. 

AssembUe  du2S  d^cembre. — Les  trois  Arbitres  et  les  avd- 
cata^'des  parties  sont  prfisents.    On  entend  des  t^iQOins. " 
Ajournement  au  4  Janvier  ,1887.  / 

Assemblee  du  4  Janvier. — Les  trois  arbitres  et  les  avocats 
des  parties  sont  prfisents.  On  entohd  des  t^moins.  Ajour- 
nement au  6  Janvier. 

AssembUe.  du  5./rt«vfef.— Les  irois  arBifres  ct  les  avocats 
des  parties,  prfcsents.  On  entend  plusieurs'tfemoins.  Ajour- 
nement au  7  Janvier.'  / 

Assembl4e  du  T  Janvier.— Lea  trois  arbitres  et  les  avocats 
des  parties,  prfisents.  ''The  argument  of  counsel  on  both 
"sides,  was  heard  at' 12.80  p.  m.,  the  meeting  adjourned 
"  at  1.30  p.  iri.  The  arbitrators  met  at'1.80  p.  m,  accord- 
"ing  to  adjoui;nment,  when  argument  of  counsel  was 
"  continued  and  closed."  Pjuis  on  ajourne  au  12  Janvier. 

Chacun  de  ces  ajournements  depuis  le  22  d6c.,  6tant  tiun 
jour  fixe,  on  ne  peut.nier  (ot  d'ailleurs  les  appelants  sem- 
blep^t  avoir  admis  cela  A  la  plaidoierie  orale)  que  9a  6t6 
phaque  fois  nn^  prorpgation  du  d61ai  pour  prononcer  la 
sentence.  Et  la  plaidoierie  faite  le  7 Janvier  devant  les 
arbitres  par  les  avocats  des  deux  c6t6s,  sans  objectk)n 
aucune  aux  procMures  antdrieures,  est  un  consentement 
tacite  des  parties  ratifiant  les  proc6d6s  jusque-ltk.  Ainsi 
on  lit  au  Diet,  de  Droit  com.  de  Ootget  et  Merger  (ed.  de 
Ruben  de  Coude).  vo.  arbitrage.  No.  128. 
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^^  *•  Oette  prorogation  (de  la  dqr6«  d«  rYbitraff<>)  wt  vala-       •«• 

blement  cousontio  roit  avant  rexpiniliortidu  dolai  pri-   o„t.*Q«* 
;•  mitif.  noit  depuis.     Dana  ce  d«mier  can,  la  prolongation  c„Xd. 

e»i/,or/«  rattjicatim  impHcUe  de  toi^  ce  qui  a  pu  ^Ire/ait  par  x^AitSi, 

let  arMres  aimh  tfytoque  oft  leurs  pouvoirs  avaient  ce^tS."  Et    oi,;;;;;  j 
--ifide  No.  129-on  voit  que  la  volont6  do8  parties  k  cet 
effet  p«mt  6tre  i;onatatf»  par  procit  verbal  des  arbitref.    Une 
tele  intention  den  partim— vide  No.  180-peut  r^sulter 

''de  ceque.aprd8  I'expiration  des  d^lais  du  compromii, 

^  les  parUes  dnt  rorais  aux  mains  dps  arbitres  les  pidces 

notes  et  documents  nficessaires  A  raccomplissomont  de 
^  leur  mission,  ou  de  ce  que,  aprds  ees  dfilais,  les  parties  W 
•  continu6  de  produire  des  defenses  ou  mC-moires  dovant 

les  arbitres." 

Jusqu'an  1  Janvier,  y  compris  I'aHsembl^e  tenue  ce  jour- 
Id,  la  oompagnie  appelan%i  a  done  implicitemont  ratififi 

tons  les  proc6d68  antfirieurs  et  les  procMfis  de  cejour-lA. 
Assemble  du  12  janoier.—ll  no  peut  y  avoir  de  doute  que 
cette  assemblC'e  est  une  prolongatidft  r6guli6re  du  d61ai 
del  arbitrage.     Les  trois  arbitres  sont  prfesents,  mais  on  > 

ny  t^oit  pas  les  parties  ni  leurs  avocats.    Les  trois  ar- 

bitrgp  s'accordent  pour  certains  items  de  k  rfeclamation 
des  intimfis :  lis  s'accordent  k  donner  $8,5^0.60  pour  la  ^ 

Bep.  A  et  1940.80  pour  la  sec.  E.    Us  ajournent,  ensuite.  •  . 

pour  lere8te,au  26  Janvier.     C'6tait  une  nouvelle  prolou- 
gation,  r6guliere  aux  termes  de  la  loi.    L'arbitre  Bisson      / 
dans  son  tfimoignage,  p.  2,  dit  k  ce  sujet :  "  Nous  avons 
ajourn6  pour  continuer  A  rendro  notre  sentence," 
AsfembUe  du  26  Janvier. ^U^  trois"  arbitres  seuls  y  sont       '^"^  ' 
presents,     Le  proc6s-verbal  de  cett^.  as8embl6e,  signfi  des 
trois   arbitres,   dit  ce    qui   suit:  • -"After  some  discus- 
sion,  the  meeting  was  adjourned  in  order  that  the  arbi- 
^  trators  might  again  inspect  the  pUperty^^t  Ist-Ann's  to 
^be  expropriated.^'    L'arbitre  Bissfn-le  ik&,arbitro-i 
-da^s  son  t6moignage,  jiarlant  de  cJ  qui,ae)^lieu  k  cette 
as8embl6e  du  26  Janvier,  dit :  "  On  a  dis^tSsur  certains 
^^  Items  et  ensuite  on  a  ajourn6  pour  m'enVMer  k  Ste-Auike 
ponr  exammer  de  nonvean  les  Ifen^/^ftrPi.  g^^  i^  ^^ 
, "  connaissais  pas  l€(s  lieux  assez  bien.     ' 
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**  Q.  .Ta  vonR  dnmandfl  ni  voqr  avez  ojonrnA  dan«  o«  bat* 
^j*^r*   "  h^'  P"Wf  tixamiiior  la  proprif'tft  ? 

li.  I'oar  coHtinuer  A  d^tormiuor  la  valeur  d«  la  pro- 
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O'Mt  A.partir  do  «'otto  awomhU-o  dn  2ti  jaaVior,  qua  com- 
nuMico  H  pluR  p^rando  difUfiilt^.  RmnurquoiiN  qnn  U» 
arbitroa  o^it  HJourii6  Hand  fixor  un  jo^ir  <U»t«rin>n6  ;  et  la 
compagnio  appolanto  pr6tond  quo  cot  lyodriiomtmt  n'on 
oat  pan  uu  T6guli«'r,  et  quo  lo  pouvoir  d.«H  arbitroa  a  prU 
4n  aprda  cott»*  anaomblfco  du  26  jauvier !  MaIm  il  oat  fcvi-  _ 
doiit  qut<  riiitimtion  dhs  arbitrott,  «n  ajournant  ainai, — 
Buu^  fixer  un  jout  d6termiu6  pour  ae  r^unir — n'etait  poa 
do  mettro  fin  k  I'aipbitrago  ;  ce  n'6tait  paa  paroe  qu'ila  oon- 
8id6raieni  quo  rindoraniti  olHirte  par  la  compaguio  6tait 
auffiaante.  Au  contrajte,  ila  avaient  d^jtk  exprim6  I'opi- 
nion  quo  aUr  d^ux  deH  itcma  lea  intimC>8  avaient  droit  k 
J8,470.80,  00  qui  6tait  prda  do  troii^i  foia  la  sommo  totalo  . 
pfforto  par  la  compagnie.  Kt  cot  lyouruemeut — aans  6tre 
k  un  jour  fixe,  Atait  dans  un  but  apficial,— 7>our  alter  visiter 
de  nouveau  les  lieux.  Et  1«>8  arbitroa  ont  Bnb86qpeinirieni 
accords  uno  somme  totalis  do  $12,060.80  au  lien  do  $1,270 
seulomcnt  que  la  compaguio  ott'rait.  ^a  serait  interpreter 
la  loi  bien  trop  rigoureusemont  que  do  dire,  parco  que 
lea  arbitres  ont  omis  do  faire  pet  ajournement  k  un  jottr 
fixe,  alors  rarbitrage  dovra  tomber  et  les  intim^s  so  c6n- 
tonter^e  $1,270  au  lieu  de  $12,066.80  qui  lour  appartien- 
noni,  ainsi  que  lo  dcmande  la  compaguio  dans  los  conclu- 
siona  de  son  action  ! 

L'tyournement,  bien  qu'ind^termin6,  oat  cependant  fait 
dana  des  termcs  tels  et  dana  uu  tel  but,  qu'il  est  Evident 
qu'il  6quivaut  k  une  resolution  des  arbitres  prolongoant 

10  d61ai  do  Tarbitrage  jusqu'aprts  la  viiite  des  lieux, — car 

11  hnplique  qu'apres  oette  visite  lea  arbitroa  se  r6uniront;jf' 
do  nouveau  pour  terminer  la  sentence,  ot  c'est  co  que  loa 
arbitres  ont  ^t.    Une  surprise,  une  simple  inadvertance 
en  procMure  ue  pout  devenir  irr^p^tabie,  car  9a  serait    : 
contrairo  k  tout  principe  do  justice  et  do  procedure. 

Et  cot  ajournement  du  25  Janvier,  en  apparenco  ind6- 
terminfe.  I'ftst  devenn  k  un  jour  cortain.  le  24  Kvrier. 
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qilt,  o«  Joar-l&,  on  troave  Ion  troia  urbitrei  r6unlj  qui  pro- 
nonnont  U  wniloiKM*  «t  (IxhiiI  d«fliiitiv<gnotit  I'jliitlemiuti  'X^iJo**' 
totalo  ii  112,000.80,  «tcela  iioiw  lourH  BigimturoA  coiiHta-  iTu,/ttId. 
idea  m  proc.'m.vorbal.  tie  oettu  a«HcmbR.«.    L«;  dflki  a'aBouTirri!?., 
paa  6t6  ..xorbitaiit.     11  mi  oortain  quo.  parlo"  texto  do  la    cn^i^.j. 
loi,  leH  ^rbitres  avaieut  le  pouvoir  do  prolongor  lo  d6lai 
pour  rondro  la  Honte««!o  du  2A  janvior  au  24  ftvrier,  ot  il 
me  Morablo  quo  «!o  qu'ils  out  fait  ^t  une  v^^ritablo  prolon- 
gation, ayant  aiuHi  nubittanticllouiont  obsorv6  la  loi. 
^'    Done,  lo  24  f%7rter.  les  arbitros  jtranoncent  la  wtt&tce, 
L'arbitro  de  la  coinpugnio  y  partioipo.     II  oat  vrai  qu'il 
dit  qu'il  u'a  pas  couoouru  dans  lo  montant  do  rindomnit6,  '    f 
qu'il  croyait  oicoHsif ;  maiH,  tout  dc  mftmo.il  no  I'ait  aucune 
objoctiou  A  la  procedure.     II  signo,  m6mo,  avoc  Ioh  doux   * 
autroB,  la  minuto  de  raaaomblfeo  ot  do  la  sontonco.  L'appe- 

Jante  no  pent  so  plaindro  do  u'avoir  pas  eu  avia  do  cotte . 

^fi88ombl6e,  puinqu'elle  y  6tait  repr^aent^o  par  son  arbitre. 
•ItomarquonH  quo  co  n'est  pa«(lo  cas  doH  arbitragt^  volon- 
tairos  dont  traite  notro  Codo  ilo  Procedure,  ou  lo  d6lai  de 
rarbitrago"uo  pout  6tro  proloiig6  que  par  le  couaontement 
dea  parties.  Ici,  C'eat^tin  arbitrage  loml,  dont  le  statut 
6tal^lit  loa  rfigloa  particuliftros,  et,  i^ir  ces  rifles,  les  ar- 
bitrcs  pouvent,  mftme  raalgr6  les  parties,  prolonger  le 
d61ai  do  I'arbitrage.  ^     '^ 

Lft  sentence  pronouc6e  le  24  f6vrier,  est  la.vfiritable 
sentence.  II  suffit  qu'elle  ait  (§tfe  sous  la  signature  priv^e 
des  arbitres  ;  car  les  regies  d<9  I'arbitrage  volontaire  fix^es 
an  Code  do  Proc6dure  ne  Happliquont  pas  ici,  et  different 
m6me  sur  des  points  esaontieUi,  dd  cellos  stabiles  pa*  le 
statut.  II  n'est  pas  n6ceasairo  ici  quo  la  sentence  soit 
re9ue  en  forme  notarise  oii  d6pos6e  chez  un  notaire.  Le 
Btatut  ne  I'exige  pas.  II  prescrit  seulement  (sec.  9  §  26) 
qu'elle  6tablisse  '*  d'une  mani^ire  precise  le  montant  ad- 
"  jug6  et  les  terrains  ou  antres  propri6t6s,  droits  ou  choses 
••  dont  ce  montant  est  I'lndemnitfi."  Or  la  Sentence  en^ 
eette  cause  est  prtcise  quant  au  montmit  accordfi.  ^2, 
compagnie  appelante  ne  ae  plaint  pas  du  d6faut  46  pr6-  \\ 
oision  des  terrains.  D'ailleurs,  s'ils  n'6taient  pas  suffisam- 
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sentence,  car  cette  Oour,  d  Quebec,  dans  la  cause  de  La  ' 
**"R>f^'"    Compaf^niedu  Chemin  de  Fer  du  Nord  Sc  L'hdpital  du  Sacri 
Our«.  eto.de  C(Bur  (16  R.  L.  699),  ajug6  ainsi:  "  Consid^ra&t  que  la  i 

Ste-Annedu    „  .  ...      ,  ,  ,,  ^  1 

Bout  dfl^^iiiie.  sentence  arbitrale  sur  laquelle  cette  action  est  bas6e,  est 
Oimon.J.  "obscure  et  n'indique  pas  suffisamment  si  rimmeuble 
•*  pour.lequel  ils  ont  accords  rinderanit(§  mentionn6e  dans  ^ 
"  leur  sentence  est  le  m^me  que  celui  d6sign6  sous  le  No. 
"  8  du  plan  dn  dit  chemin  de  fer ;  et  considfirant  qu'il 
"  6tait  au  pouvoir  de  la  Cour  de  premiere  instance  de  ren- 
••  voyer  aux  arbitres  leur  gietttence  pour  donner  I'occaWon  ; 

"  de  rinterpr6ter ."  Ainsi,  dans  I'opinion  de  cette  Cbur,   ' 

on  aurait  pu  dem&nder  aux  arbitres  de  completer  la  des- 
cription des  terrains.    Cela  est  conforme  k  ceqne  disent" 
Pigeau,  1  vol.,  p.  27.  et  Guyot,  vo.  arbitrage.  ^ 

Maintenant,  la  compagnie  6tait  censfie  pr§sente  le  21 
fevrier  a  la  reddition  de  la  sentence,  puisque  son  arbitre 
y  6tait.  La  sentence  est  done  comme  ii  elle  avait  6t6 
rendue  a  la  compagnie  elle-mfime,  puisque  le  statut  veut 
q^e  son  arbitre  la  reprfesente  et  qa'elle  soit,  par  son  en- 
tremise,  suffisamment  notifiee.  La  sentence  n'avait  doijc 
pas  besoin  d'6tre  signifi6e  a  la  compagnie  appelante.  II 
est  vrai  qu'un  statut  r6cent— 61  Viet.,  ch.  29,  sec.  161  §  ^ 
— -dit  <jue  quand  le  inontant  de  la  sentence  excede  $400, 
I'une  6u  I'autre  des  parties  pent  en  apj^ler  sous  un  n^is 
apres  qu'elle  a  re9U  ;i^'un  des  arbitres  nn  avis  ecr'it  de  la 
sentence.  Mais  cela  n'esti-que  pour  determiner  le  d6lai 
d'appel  et  n'existait  pas  sous  la  loi  ant^rieure  qui  gouverne 
la  sentence  en  cette  caused  D'ailleurs,  ce  d6faut  d'avis 
ne  fait  pas  annuler  la  sentence,  mais  seulement  retarderait 
»4e  ddlai  d'appel. 

Plus  tard,  le  16  mars,  les  deux  arbitrep  Forget  et  Bisson' 
ont  fait  r6diger  la  sentence  par  acte  notari^  devant  Mtre. 
Marler.  Cet  acte  notarie  d6crit  les  terrains  plus  au  long' 
que  dans  la  sentenqe  rendue  le  24  ffevrier,  mais  c'est  la 
mdme  sentence.  L'^rbitre^^de  la  pompagnie — Bury — n'6- 
tait  pas  present  a  cet  acte  "^Aotarifi;  il  n'a  pas  eu  avis 
d'y  assister  et  n'y  a  pas  particip6.  Je  suis  bien  d'avis 
que  cet  acte  notarie  ii'6tait  pas  nficessaire,  comme  je  I'ai 
-fait  remarqpftr  ping  hant     Jc  sail  qui,  dam  uU  gr»4^ 
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nombre  de  bas,  on  a  eu  la  pratique  de  mettre  ces  seutei^-       »»» 
ces^sous  forme'  notari6 ;  mais  je  sais  aussi  que,  dans  un   **jh,*^ 
grand  nombre  d'autres  cas,  on  ^'a  pas  suivi  cette  pratique.  our«  *«.  de 
Le  Btatut  n'exige  pas  cette  forme  notarise.    Voici  ce  qu'on  aSit  dS^'we. 
lit  k  ce  sujet  au  m6me  Diet,  de  Droit  com.,  que  j'ai  cit6,    (M^.j. 
vo.  arbitrage,  NQj  243  : 

"  Des  qu'il  y  a  eu  d6cision  prise  et  arr6t6e,  le  jugement 
"arbitral  existe.  pour  les  arbitres  ind6pendamment  de 
"^  toute  r6d^tion  nouvelle  ;  en  consfiquence,  lorsque  troif  ^^-  - 
"arbitres  s'fetant  r6unis  pour  d§lib6rer,  apres  avoir  en- 
"  tendu  la  d6fense  des  parties,  deux  ont  d6clar6  leur  opi- 
"  nion  dans  le  mdme  sens,  cette  declaration  constitue  un 
"  veritable  jiigement,  alors  mfime  qu'elle  contient  renvoi 
I'  A  un  autre  jour  pour  rMiger  et  signer  la  sentence.    Dis 

;  "  lors,  il  importepeu  que  le  troisiime  arbitre  n'ait  pas  m  pr4- 
"  sent  d  la  stance  ou  la  redaction  diJmUive  a  6t&  arril^  et  qu'it      a        , 
"  n'ait  jm  stgni  le  proch-verbal.  Cass.,  6  juillet  1830  •  Paris  ' 

^  "  It  juin  1836  (S.  3t.2.41t.-D.  36.2.138).  V.  aussl  Cass.! 
"  6  juillet  1840  (S.  40.1.882.— P.  40.2.512.— D.  40.1.242)  • 
"Lyon,  2  mai  1844  (S.  4.5.2.88)."    En  France,  on  appli-         . 

que  a  la  sentence  arbitrale  les  formalit6s  des  jugements. 
Le  statut  n'impose  pas  d'autres  regies.— Dans  le  cas  actuel, 
la  sentence  ayant  fiteiprqnoncee  le  24  f6vrier,  et  constatee        ' 
par  6crit  sous  la  signatiil-e  des  t?ois  arbitres,— quel  mal  y 
av^jt-il  pour  cette  sentence  que  Forget  et  Bisson  I'ait  en- 
suite  deckree  a  un  notaire  qui  I'a  mise  sous  iorme  no- 
tarise? C'etait  une  mesure  de  prudence.     La  majoritfi  des 
arbitres  donnait  a  la  sentence  deja  prononcSe  validement 
une  preuve  plus  solennelle.    Comme  I'arbitre  de  la  com- 
pagnie  pretend  n'avoir  pas  concouru  au  montant  accords, 
^  qu'il  trouvait  excessif,  quel  besoin  y  avait-il  de  I'appeler 
'  ^cetaete  notari§,  par  lequel  on  ne  pouvait  changer  la 
sentence  que  la  majorite  aivait  dejil  prononc6e.    Dans  la 
cause  de  Mills  Sf  Atlantic  8c  K  W.  Ry.  Co.  (M.  L.  R.,  4  S. 
C.  302),  la  Cour  Sup6rieure  (le  iuge  Loranger)  avait  aussi  -  ^^ 

jrtg6  dans  le  mdme  sens  que  leMfisent  jugement,  k  ivoir,  -I 

qu'il  suffisait  que  I'acte  notp§  fut  sign6  parles\deux-     n 
arbitres  (la  majority)  BansJe^Qi^Beftniis^in  trnisidme  '^ 
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1891.       constatation  authentiiqae  d'une  sentence  ant6rietiremeiit 
^f ci"'*   prononc^e  k  une  s^ai^ce  oia  assistaient  les  trois  arbitres,  et 
CnT«.*  0.  de  acquise  aux  partii 
BQut'rfTi'bie.     Gomme  la  compa^nie  appelante  esien  possession  de 
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cet  acte  notari6,  qui  est  la  base  de  don  action,  elle  ne  pent 
se  plaindre  qu'il  ne  mi  a  pas  kik  signififi^ 

L'action  allegue  que  des  t^moins  de  la  compagnie  ap- 
pelante n'ont  pas  ete  entendus  par  les  arbitres  ;  mais  la 
preuve  d^trdit  cette  allegation.  «        ^i^     ' 

Elle  allegue  encojre  que  les  t^moins  n'ont  pas  6t6  asser'  v 
mentis,  mais  la  preuve  ne  justifie  pas  cette  allegation. 

Elle  allegne^de  plus  quQ  Tarbitre  des  intim6s  et  le    i 
tiers-arbitre  auraient  eu  des*  entrevues  priv6es  avec  le 
cure  des  intimes^  ce  qui  les  aurait  influence  dans  lenr  . 
sentence ;  mais  laweuye  ne  justifie  pas  c§tte  allegation,^ 
a  preuve  d6montrp  le  contraire. 

L'action  se  plaint  que  I'indemnite  accordee  est  Exces- 
sive et  basee  snr  nn  faux  principe.  Mais  nous  n'avons 
pas  devant  nous  la/ preuve  refue  par  les  arbitres,  fet,  par 
consequent,  nous  ne  pouvons  constater  si  cela  est  yrai. 
Dans  cc  temps-la,  il  n'y  avait  pas  d'appel  de  ces  sentences 
arbitrales,  et  la  loi — sec.  9  §  1*7 — disait  que  la  sentenW  de 
la  majorite  des  .arbitres  "sera  finale  et  definitive."  La 
jour  Superieure  par  la  compagnie  appe- 
re  pas  que  cette  inidemnite  est  excessive 
[aux  principe.  . ;  . 
majorite  de  la  Gour  croit  done  que  le 
Gonr  Superieure  qui  a  deboute  Taction 
loi  6t  doit  etre  confirme  avec  depens. 
Gross  and  Do^ebty,  JJ-.,  dissenting,  were  of  opinion 
that  the  award  vras  void  by  reason  of  iiregularity  in  the 
arbitrators*  pifoojedings,  and  that  the  action  should  be 
mainttUned. 

Judgment 
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Abbotts,  Campbill  Sf  Meredith  for  the  appellants. 
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,  '  March  22,  1890. 

Coram  DoniOK,  Oh.  J.,  Gross,  Baby  and  Boss^,  J  J. 

•         DORAN  aOHWERSENSKI,  ^ 

*:  {Plaintiff  in  Cdurt  belw), 

',.['.        ^  Appellant; 

■-/-■.  ■AND  .  .     '    \ 


MOSES  VINEBER», 
,         {Defendant  in  Court  below), 


n^ 


^  Receipt  f[iven  thn 


RfcSPONDENT. 

— Parol  evidence. 


St^tot^i  snit  to  compel  T'.HHHp^  an  account  of  the  snm  of  $2,500, 
[  vbii^  &  alleged  he  paid  T^m^e  6th  October,  1886,  to  l;;^  applied  to 
S's  drat  notes  maturing,  and  in  acknowledgment  of  w)iich  F.'s  book- 
keeper, gave  the  following  receipt :—"  Montreal,  October  6,  1885. 
Becd.  from  Mr.  IX  S.  the  sum  of  $2,500  to  be  applied  to  hia  firat  notes 
maturing.  M.  V.  (Fred.)"  V.  pleadTed  that  he  never  got  the  $2,500^ 
and  that  the  receipt  was  given  by  his 'clerk  by  error,.and  thatit 
should  be  for  a  case  of  sealskins,, and  not  for  $2,500.  Tiie  clerk  and 
other  witnesses  were  examined  ^without  x>bjection  to  ^rove  error. 

Hkld  : — ^That  parol  evidence  is  admissible  in  commercial  matters  to  prove 
error  in  a  written  receipt  given  by  a  clerk,  and  that  the  evidence  in 
this  case  proved  error. 

Appeal  from  a  jndgnnent  of  the  Superior  Court,  Mont- 
real (Tait,  J.)i  Dec.  81,4888,  in  the  following  terms  : — 

"  The  Court,  etc.... » 

"  Whereas  plaintiff  asks  that  defendant  may  be  ordered 
to>render  him  an  account  of  th6  sum  of  $2,500  which  he ' 
alleges  he  gave  defendant  on  the  6th  day  of  October, 
1886,  to  be  applied  to  hisivplaintiff's,  first  notes  then 
maturing,  and  ill  acknowledgment  of  which  defendant, 
by  his  olelrk,  gave  him,  plddntiff,  the  receipt  filed  as  plain- 
tiff's  Exhibit  No.  1 ;  but  which  sum  defendant  failed  to 
apply  aiEt^afotesaid  and,  has  refused  to  account  for;  '  ^ 

"  Whereas  defendant  by  1ms  pleas  denies  that  plaintiff 
gave  him  Baid  smu  ur  any  Hum  whaiever  to  bo  applied  as 
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aroresaid,  And  allciges ^Ihat  the'  receipt  referred  to  was' 
Sohw.nK.nAi  gj^^  |jy  jji^  cleS|j<throngh  ewor  and  by  mistake,  without 
vinebent.  ,  hi8,idefendant'8*«wthorityj  knowledgre  or  consent,  and  was 
not  signed  l>y  him,  dtsiendant,  and  that  said  receipt  should 
^^  have  been  given  for  a  case  of  sealskins  ;  that  on  said  6th, 
day  of  October,  plaintiff  obtained  large  advaltices  from 
defendant;  that  d(^f«jndant  held  ample  collateral  security 
for  all  the  notes  he/had  of ,  plaintiff  on  said  date;  that, 
'"     ^    moreover,  plaintiff  paid,  said  notes  himself;   and  that' 
_  .^^_    divers  settlenients  of  account  were  had  between  plaintilBT' 
^'  *^     and  defendant  §ince  the  date  of  said  receipt,  without 
pllelllitiff  avjar  clakuiug  the  sum  of  .money  Mentioned  ^. 
,      •    \-     in  said  receipt ;        -       ^  .-    . 

'^  Gonsidping  tkat  defendant  did  not  4ign  the  receip<r'< 
dated  6th  (^  October,  }88'5,  in  Question  in  this  cause,  but 
•    that  it  was  signed  by  his  clerk,  one  Frederick  L^riv§e ; 
»  "  Considering  ihat  the  evidence  both  for  ^tlain^iff  and 
defendant  establishes  that  said  Lariv^e  did  not  receive 
;  '  '>  ,v       the  suqg^  of  $2,50i9  mentijbped  in  said  r^ceipt,  or  ^ny  part 
theteof,  as  said  receipt  purports  to  phow>    .        '         *     .  . 
'>  Considering  that  said  Lariv^e  had  *no  authority  to 
•  I       sign  receipts^  on  behalf  of  defendant  for  monies  not  re- 
cdved  by  him ;       .   ,     *     '  ■■■"'"■.       > 

"  Corisidering  that  the  pretension  of  pjaintiff  (ai^  dis- 
close^ by  his  witnesses  Eelly  and  ^int)  i^  that  said  sum- 
was  on  said  6th  day  of  October  paid  by  him  tp  defendant 
at  his,  plain^ff's-office-rhe 'having  taken  enaid  sum  oiit  of 
°  his  iKt^ket  and  paid  it  over^to  defendant  without  ^  receiptjr 
and  that-a^  few  jmomei^ts'alfter wards  hef  Sent^  Kelly  to 
defendant's  office  to.  ^pf  a  receipt,  and  that  said  Lariv6e 
then,  at  defendautV^  request  and  'dicta^on,  wrote  the 
receipt  and" delivered  it  to  Kelly; 

"  Oonsidfsring  that  plaintiff  himself,  in  establishing  that 
noinoney  was  paid,Larivle  or  to  defendant  in  Lariv^e's 
presence,  to  justify  stfeh  a  recieipt,  but  that  the  money  (if 
paid  at  all)  was  paid  at  his,  plaintiff 's  office,  hacbbimtielf 
destroyed  the  presumption  of  payment  arising' from  said 
-receipt,  and  is  bound  to  show  ttoit  dcfondant  rooeived^^ 
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said  sum  of  money  in  order  to  justify  said  receipt  or  to'      «»' 
hold  defendant  responsible' therefor;  '  '   -  Sohwiwmiki^ 

"  Considering  that  the  story  tqld  by  the  plaintiflF 's  wit-    Vtaebw.' 

nesses  Kelly  and  Tint,  (even  if  legaj^evidence)  is  improb- 
able  and  undeserving  of  credit,  and  is  moiteover  dis-. 
proved ;  that  plaintiff 's  financial  position  was  then  such,     " 
and  his  business  relations  with  defendant  of  such  a 
character  as"  to  render  it  hiehly  improbable  that  he  took 
$2,600  put  of  his  po^et  and  paid  it  over  to  defendant  on  \ 

the  eth  of  October,  1885,  at-his  office  ?        '  ^    ^    - 

"  Considering  that  defendant  has  established  that  the       ^ 
receipt,  was  given  to  plaintiff  Jtimself  at  hi^,  defendant's 
office,  on  the  said  6th  day  of  Optober,^  1886,  on  wh^ch  day 
^  "  defendant  paid  one  Brazeau,  oh  plaintiff's  behalf,  $2,100      '• 
'  to  obtain  the  release  of  a  case  of  sealskins  which  had  been     '    ' 
pledged  by  plaintiff  with  Brazeau,  and  further  ifeleased-  '  '        ' 
plaii^tiflrfrom  a  debt  of  $400,  and  took  plaintiff's  note  ^or    '  *    . .' 
♦2^6'76  to  cover  said  two  sums,  and  $150  for  interest  OU  ^^ 

said  note  until'^aturity,  and  that  on  th/same  day  plain-    ' 

-  tiff  gave  defendant  his  letter^  Exhibi/A.,  pledguig  said "    '       '-^ 

V  skins  as  collateral  security  for  the'paviient  of  s'aiS^notes  *  '   v  ■  . 

t-    '•  Considering  that  on  the  6th  da/of  pctober,  lg8^,  de- V      <'       v 

fendantheW  thirteen  notes  Af.plaintiff^s.  undei  discpunt,  -     ,  -• 
amounting  to  ^$6,9a8.'70,  4nd  he^d  Qpllat^ral  security  to  a  - 

value  far  exceeding  said  sujn;ihat  all  said  ti»;rtlfen  notes     y  .'   '  ^ 

were  pjud  and  settled  by  p^dntiff,  without  calling,  npo^  '     ^ 

-  defendant  to,  apply  the  ^ai^pretended  ;sum-  of  $2,600,  or  -    . 
any  part  thereof,  towards  their  payment;  ,     '\  sj.^ 

-  **  Consideiring  that  at  th^  tiinfe  of  hisassignmeit;  in        V 
January,  1886,  plaintiff  did  not  -pretend^o  h^m  aiiy  claim 

against  defendpt ;  did  riotjac^  defendantVname  amorigst 
h|s  debtors,  but  on  the  contrary,  placed  defendant  ariiongat* 
his  creditors  for  a  large  amount, "withput  making  known  , 
or  pretending  to  have^^ny  counter  claim  for  the  sum  in    i^^    '.1 
question  in    this   cause;   defendant's  ham^  appeari||     *"'     t^' 
amongst  his  creditors  mentioned  in  his  judicial  abaiidofl-  ,  \ 

ment,  filed  j|8  Exhibit  A.,as  a  creditor  for  $5,300,  money  lenj      •     '  «»• 
and  secured  by  goods  imi  notes ;  and  that  plaintiff  wrote^^ 
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defendant  had  lent  him  |5,800  cash  on  |8,&0d  worth  of 
Sohwajnentu  goodg,  which  he  would  havp  to  pay  before  he  could  get 
his  goods,  and  that  when  sued  by  .defendant  in  March 
last,  for  the  amount  due  on  a  promissory  note,  plaintiff  ^ 
did  not  by  his  pleas  clfiim  that  defendant  was  indebted  to 
him,  bai  paid  and  settled  said  suit ;  ■■ 

"  Considering  that  diVers  settlements  of  account  took 
place  between  plaintiff  and  defendant,  betweenihe  month 
of'April,  1876,  and  the  month  of  February,  1888,  some  of 
which  included  all  the  standing  matters  between  them, 
notably  that  of  date  -November  2.8th,  1^87,°  plaintiff 
paying  monies  and  giving  notes  dn  account  of  the  balance 
lappearing:  due  him,  and  that  said  case  of  sealskins  was 
going  back  to  him,  during  all  which  time  no  claim  was 
put  forward  by  plaintiff  that  defendant  owed  him  or  h«ld 
in  his  hands  said  pretended  account  of  $2,500 ; 

"  Considering  that  during  all  this  period  plaintiff  was 
under  obligation  to  pay  and  was  pacing  defendant  inter- 
est at  the  rate  of  21  per  cent,  per  annunti  and  was^  also 
getting  advances  from  W.  H.  Parspns  &  Co.  and  paying 
them  from  25  to  80  per  cent,  interest ;        s 

"  Considering  that  the  evidence  establishes  that  the 
sum  mentioned  in  said  receipt  was  neither  paid  td  Lari- 
vee  nor  to  defendant,  and  that  said  receipt  was  signed  ill 
error  by  Lariv6e ;     - 

A^  Considering   that  plaintiff  was  tinder  thecircum- 


stances  bound  to  have  shown  how  hd  came  tohS 


f,500 


in  his  pocket  on  the  6th  of  October,  1885,  but  that' he  has 
not  even  attempted  lo  do  so ;  -^ 

"  Considering  plaintiff's  action  unfounded  ;  *     ' 

"  Doth  dismiss  the  sfime  with  c^sts,  distraits  etc."  j 


Jan.  17, 18, 1890.] 

r  •  > 

i 

[Cooke,  for  appellant,  referred  to  Bill  ^  Amton,  20  L.O.J. 
281,  to  show  what  kind  of  evidence  is  reG[uired  to  destroy 
a  receipt. 


I 
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The  judgment  was  nnanimonsly  affirmed. 

*  Judgment  confirmed.'      8ohw.j«D.ki 

Cooke  Sc  JBrooke,  for  appellant.  .  "*  ** 

Maematter,  Hutchinson  Sf  Maclennan,  for  respondent. 


VtJ 


» .  * 


-1— ^^— ^^ Ll_  ____;!__  _i^^-      June  17,  1875^^^ 

Corowi  DoRiON,  Ch.  J.,  Monk,  tAscHfcREAU,  Ramsay, 

Sanborn,  JJ.   l 


»ir'' 


WILLIAM vT.  LEWIS  et  al.,      ^ 
^.-  i       {Plaintiffs  in  CpurA  below). 


Appellants ; 


'.v\« 


^    .      .  <   OHAilLES  JEFFERY  et  al.,      ' 
!  ,  {Defendantsin' Court  below\, 

.        ^  -<      .         JJiESPONDENTft 

V  ■  .  ;        .;  •/  ,  • 

PfPOitMpf:^  note— Traiu/e{-  urtVAou^  endorsement— Warranty- 
Laches.    ' 

IjbtD:— 1.  Wbera.  a  i^ote  of  a  third  party  is  truiBferred  for  valiulble  aA- 
^s      cority.  being  given  in  payment  of  goods  purchased,  and'the  note  is 
- ,     not  endorsed  by  the  transferor^  a  warranty  is  implied  Jthat  the  maker  ■ 

is  not  insolvent  to  the  knowledge  of  the  tranitferor. 
2.  If  it  be  provedithat  the  maker  of  tlie  note  waa  insolvent  to  the  know-, 
ledge  of  the  transferor,  the  party  who  received  it  is  entitled,  to  offer 
it  back  and  claim  the  ainount  from  the  transferpr,  without  asking 
for  the  rescission  of  the  contract  tntoto.'  "  '•  . 

\  3.  Art.  1530,  C.  C,  does  not  apply  to  such  a  case,  ahd  there  being  no  time 
^^    fixed  by  law  foV  odering  back  such  note,  it  is  in  the  discretion  6f  the 
'     s  Oourt  to  determhie  whettfer  there  was  hcbes,  and  whetherthe  trans- 
"feror  was  prejudiced  by  the  delay. 

\  ,■■■■■'■     >'i'f  '-■■;■■:"  •'■•'■■  ■;---■-.■■-.,*    ' 

Ap^iAL  from  a  judgment  of  tST  Superior  Court^  Mon- 
treal (ToebaNoe,J.),  April  80,  1874,  dismisdug  tW  ap- 
pellants*  tustiipn.     '      P^  /    •         -k'\'a.Z' 


A-j-> 


7 


■•'"il!« 


i.  I ; 


Ob  apperi  to  the  Bnpiwne  Gonrt  of  CiUiadA  the  appWd  was  digaAW: 


M4  Ltog.  News.  289. 


1 

I 

I 


q    «£J 


U7>* 
Lawif 


»»y. 


142 


MONTREAL  IfiW  REPORTS. 


The  action  waj  bronght  by  the  appellants  cind,er  pe- 
culiar circnmstancoB.  The  respondents  were  holders  of  a 
promissory  note  for  $400  of  one  James  R.  Lp wden,  a 
member  of  the  firm  of  A.  H.  Lowdon  &  Co.  The^  ap- 
plied to  one  Noad,  a  broker,  to  dispose  of  ii,  and  Noad 
said  probably  the  only  way  of  doing  so  would  be  to  par> ' 
chase  goods  with  it.  He  applied  to  the  appellants  who 
received  the  note,  without  endorsement  by  the  respond- 
ents, in  payment  of  78  cases  of  brandy.  TPhe  day  after 
the  delivery  of  the  brandy  A.  H.  Lowden  ^  Go.  made  an 
assignment.  Some  time  after  the  assignment  the' appel- 
lants became  aware  of  it,  and  applied  to  the*- respondents 
to  take  back  the  note  and  settle  for  the  brandy.  'The  re- 
spondents Refusing  to  take  back  the  ttote,  the  appellants 
brought  the  present  action,  tendering  the  note,  and'  ask- 
ing for  judgment  for  the  amount.  ,  '• 

Torrance,  J.,  in  the  Superior  Gourt,  held  that  the  action 
could  not  be  maintained  (18  L.  G.  J.  182.)  The  judgment 
was  in  the  following  terms  :— 

"The  Court,  etc.... i.  ■  ^       • 

•"  tionsidering  that  the  plaintiffs  did  not  put  the  defend- 
lints  en  denture  with  respect  to  said  note  till  the  18th 
August^  1873,  long  after  the  defendants  had  sold  the  said 
brandjrjto  one  A./R.  Bell,  and  long  after  it  had  ceased  to 
be  possible  to  replaice  thi?  parties  vendors  and  purchasers 
in  the  position  in  which  they  were  on  or  about  the  15th 
day  6f>  May,  1878,  doth  dismiss  plaintiffs'  action  with 

COStS.'^^  '        ■■        .      •  /^  '■  '■     .•^--  :.-."■.     v-^-.:-l- 

The  appellants' counsel  submitted  :—  *« 

"  It  will  be  seen  J  that  the  Court  below,  by  thfs  judg- 
ment,' placed  the  parties, in  the  same  position  with  regard 
the  note,  as  if  H /had  been  an  articlb  of  merchandise 
redhibitory  (%feqt,  adopting  the  principle  applicable 
h  cases,  that  where  the  party  purchasing  does  not 
:rn/the  goods  sold,  ^'is  held,  to  have  approved  the 
sde,  and  to  be  bound  by  the' transaction.  The  ap]^eUants 
contend  that  such  ^  doctrine  is  not  in  any  respect  applic- 
■able  to  the  present  case.     The  giKftatinn  in  n/>t  ati«  hf  tha 


sale  of  defective  goodsf  br"*  goods  alleged  to  be  diflTerent 


^^:^: 


At. 
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fl. 


1^ ' 

from  A  •ample,  in  botli  of  which  oaseg,  no  doubt*  the  rule 
cited  by  the  honorable  judge  would  apply.     It  is,  in  fact, 
a  charge  of  defrauding  the  appeUants  out  of  78  cases'of 
brandy,  against  which  fraud  there  is  no  presumptioif  of 
acquiescence  by  tl|^  defrauded  party,  from  the  lapse  of* 
itly  time  short  of  the  prescription  which  attache?  to  such  ' 
cases.    The  view  taken  by  the  appellants  is  not  that  the  • 
respondents  sold  to  them  ap  a  piece  of  goods  pr  merchan- 
dise the  note  in  question,  and  took  payment  for  it  in^ 
brandy ;  but  according  to  thd  broker'^  note,  signed  by  tlje 
broker,  which  is  the  only  memorandum  in  writing  of 
the  bargain,  they  sold  to  the  respondents  a  quantity  of  * 
goods  at  the  market  rate  of  the  day,  which  th^  respond-   • 
ents  took  and  appropriated  to  their  own  use,  receiving-for 
such  goods  a  worthless  promissory  note  which  they  say 
the  respondents  fraudulently  palmed  off,  upon  them,  con-  - 
cealing  the  fact  well  known  to  the  respondiftits,  and  un- 
known to  the  appellari^,  of  the  insolvency  of  the  maker 
of  the  note;'  and  thatWh   concealment  was  a  direct 
fraud  which  entitled  the  a^u^ants  to  demand  paymeit 
for  their  brandy  in  the  uSualwlTjr,  and  to  return  the  note 
to  the  parties  guilty  of  the  fraud," 

DoEioN,  Ch.  J,  ;^  '  ■  ' 

Jeffery  &  Co.  gave  a  note  of  a  membef  of  anotherlbpi 
to  W.  F.  Lewis  &  Go.  in  payment  foi^  some  brandy. 
The  next  day  the»  firm  of  tKe  maker  of  the  note  went  into 
msolvency,  and  the  facts  showed  that  Jeffery  &'Co.  must 
have  had- knowledge  of  the  fact  that  the  note  w&  worth 
very  little.    They  gave  the  note,  however,  without  en- 
dorsement, and  the  Court  below  decided  that  the  note  lyas  X  \ 
transferred,  without  any  warranty.    It  is  not  to  be  su^    ' 
posed  th^it  Lewis  &  Co.  would  huve  accepted  the  note       i 
had  they  known  the  position  of  the  maker.  The  English 
authorities  are  clear  that  where  the  party  giving  the  note 
without  endorsement  knows  of  the  insolvency  he  may  be        • 
compelled  to   reimburse  the  value  received.    We  say,    '^ 
ttierefore.  that  the  gale  was  null,  thftt'thara  w^«  fr»„^  J    ^ 
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di^  The  Court  below  said  Lewi*  &  Co.  were  gtiilij  of 
laches  in  not  olaiming  the  cancellation  of  the  sale  wiUtiu 
proper  time.  But  there  it  no  delay  fixed  by  the  Oodej 
the  authors  say  it  is  in  the  discretion  of  the  Court.  Heri 
we  think  that  Lewis  &  Co.  are  not  too  late  ,  Jeffery  has 
not  sufRired  by  the  delay.  The  appeal  will,  therefore,  be 
maintaibed  and  the  judgment  reven$||i.^        -'.'T . 

The  g«n^l  principle  is  that  eiKdorsement  is  a  warranty 
that  the  note  will  brf  paid  at 'maturity,  but  transfer  by 
delivery  alone  implies  no  such  warrtlinty.  (Smith's  Merc. 
Law,  296).  /The  transferor  ceases 'to  be  a  party  to  the  bill 
or  note.  It  is  a  warranty  only 'that  tlte  note  is  genuine 
(Smith's  Merc.  Law,  76.;  Byles,  118.)  But  if  the  trans- 
feror knew  the- note  was  worthless  he  would  be  liable. 
Byles,  14*7.  Vfe  find  this  doctrine  confirmed  everywhere 
in  reference  to  notes  and  bilU  of  exchange.  It  is  con* 
^  sonant  to  the  doctrine  of  sales. 

In  this  case,\l)  did  respondents  know  of  the  insolvency 
of  the  drawer  ?  (2)  Was  there  any  laches  ?  ^ 

The  knowledge  of  JeflFery  that  the  note  was  worthless 
is  evident.  The  credftors  of  Lusk^Lough  &  Castle  sought 
to  compel  the  Lowdens  to  assign  on  the  19th  April.  On 
'the  14th  May  respondents  sought ^oad  in  order  to  get 
the  note  disposid  of,  and  the  whole  transaction  was  at  an 
end  on  the  16th  May.  On  the  Itth  thto  Lowdens  assigned 
with  an  estate  virorth  26  or  27  cents  acymost  on  their  un- 
questioned Habilities— a  very  insolvent  estate,  says  Mr. 
Sfewart,  and  little  if  anything  better  on\  the  19th  of  April 
.  than  on  the  l*7th  of  May. 

But  the  question  of  laches  is  important.  Shortly  after 
the  28rdj  May,.it  is  alleged,  when  th^y  ktew  how  matters 
stood,  they  applied  to  defendants  to  take  back  the  note 
and  return  the  brandy.  What  is  "  shortly  kfter  ?  "  In  effect 
they  did  nothing  till,near  the  end  of  Au^niBt. 

But,  in  the  first  place,  laches  is  not  pleaded.  Again, 
the  Bbiglish  cases  cited  at  the  btr,  of  Clpugh  v.  North 


Western  R,  Co.,  L.  B.,  7  Jfixch.  ae,lmmbrfi^  v.  Univer- 
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tal  Im.  Co.,  L.  U.,  8  Ex(ih.,  both  maintain  the  doctrine 
that  nntil  tibinething  is  done  to  afllfm  the  bargain  subHe- 
qttwut  to  the  knowhjdg«  of  the  fraud,  the  contract  may 
be  rescinded.  The  wroiig-doer'a  position  does  not  appear 
to  be  affected  by  the  dttljyr  in  bringing  the  «uit.  Art. 
15B0,  C.  C,  doeH  not  apply.  Thin  i»  not  an  action  for  a 
redhibitory  vice :  it  is  a  di^ct  action  to  rescind  for  the 
fraud  of  the  defendants.  ;  .. 


Sanborn,  J.  :-^ 


'  The  only  question  decided  against  the  appellants  in 
the  Court  below  was  that  the  aotiou  was  not  brought  in 
proper  time.  The  majority  of  the  Court  here  think  that 
the  right  might  be  exercised  i^  a  later  time.  I  w6uld  be 
disposed  to  siistain'  the  exercise  of  the  discretion  of  the 
Court  below,  were  it  not  for  the  fraud  that  is  established. 

I'he  judgment  of  the  Court  is  as  follows  :— 

"The  Court,  etc 

"  Considering  that  the  appellants  have  'proved  the  ma- 
terial allegations  of  their  declaration,  and  namely  that  at 
the  time  the  said  respondents  transferred  to  them  the 
promissory  note  of  James  R.  Lowden  mentioned  in  th^ 
declaration  in  this  cause,  in  part  payntent  of  the  78  cases 
of  brandy  sold  to  them  by  the  appellants  as  per  bought 
and  sold  note  of  James  S.  Noad  &  Co,.,  brokers,  produced 
in  this  cause,  they  the  said  respondents  were  aware  that 
the  said  James  R.  i^wden  w^  insolvent,  and  that  pro- 
ceedings had  been  adopted  and  wfiffe  then  pending  against 
him  for  a  compulsory  liquidation  of  his  estate  under  the 
Insolvent  Act  of  1869,  of  which  circumstances  the  appel- 
lants were  nq^inforWd  at  the  time ;       ' 

"  And  conHdering  that  within  two  days  after  the  trani- 
fer  of  the  said  note  to  the  appellants,  to  wit,  oii  the  17tb 
day  of  May,  18tS,  the  said  James  R.  Lowden  made  an 
assignment  of  his  estate  under  the  Insolvent  Act  of  1869 
unto  Andrew  B.  Stewart,  official  assignee  in  and  for  the 
district  of  Montreal  ^  % 
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"  And  coniidertng  thai  •IthotiKh  the  Mid  reip<md«nii 
r«(^ii*>d  to  {>ndorMr  th«^  said  not«,  t^«y  are  novurth«IeM, 
undur  %a\  oircnmiitancoa  dinclottfd,  tnd  by  reason  of  thoir 
knowledge  of  the  insolvency  oC  the  said  Jamea  R.  Low- 
den  at  thiHime  they  tranitttrr«id  the  said  note,  bound  to 
reitnbnne  to  the  said  appellants  the  amount  thereof ;     ^ 

**  And  considering  that  there  is  no  delay  fixed  by  1»W 
within  which  the  said  app«^llunts  were  bound  to  insti- 
tute their  action  to  recover  from  the  respondents  the 
•mount  of  the  said  note,  and  that  in  auoh  casa  it  toUr 
the  Oourt  to  determine  fVom  the  circumstances  whether 
or  not  the  parties  have  waived  their  recourse  or  have 
Ix^en  guilty  of  such  laches  as  might  be  pnyndioial  to 
those  from  whom  they  received  the  note ; 

"  And  considering  thW  in  the  present  instance  the  ap- 
pellants hav^  neither  waived  their  recourse  against  the 
respondents  nor  been  guilty  of  any  laches  by  which  the 
said  respondents  have  received  any  injury  ; 

"Oonsid^ifing  that  there  is  error  in  the  judgment  of  the 
Superior  CjUirt  rendered  at  Montreal  on  the  80lh  day.  of 
April,  IBti,  by  which  the  action  of  the  appellants  Was 
dismissed/; 

"This  <f)ourt  doth  quash  and  annul  the  said  judgment 
of  the  80th  day  of  April,  1874,  and  proceeding  to  render 
the  judgitaent  which  the  said  Superior  Oourt  should  have 
r«ndered;  doth  adjudge  and  declare  that  the  transfer  made 
by  the  respondents  to  the  appeUants  on  the  16th  day  of 
May,  1878,  of  the  note  of  the  said  James  B.  Lowden, 
bearing  date  at  Montreal  the  20th  day  of  December,  1872, 
for  the/s|im  of  $400,  for  tralue  received,  payable  six 
monthii  after  date  to  his  own  order  at  the  Bank  of  Mon- 
treal in  Montreal,  in  payment  of  the  78  cases  of  brandy 
sold  by  the  appellants  to  the  respondents,  to  be  null  ajdd 
void,  and  doth  grant  to  the  said  appellants  act  xA  their 
offer  to.retnrn  the  said  note  to  the  respondenta,  and  of  the 
production  thereof  into  Oourt,  and  doth  condemn  thef 
said  respobdents  to  pay  to  the  said  appellants  the  sum  oj^ 
1400  with  interest  from  the  24th  day  of  September,  1878, 
data  uf  tiViue  uf  proctii,  together  wiMi  lho-«>st^^=^F 
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OQired  ita  well  in  the  Ooart  below  m  on  the  praMot 
»ppefl."  .,^     ...  ,     .^^,- 

'    »         ^     .    ^,        Judgment  reversed. 

"    Abbott,  Tait,  Wother$p(»m  Sf  Abbott  for  Appellants.       ^^ 
Pwkim,  Matmatter  8f  Prifuntaine  ior  respondents. 

— ? — r'""' 


am 
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Coram  DoBlON,  Oh.  J.,  TlssiftB,    U 

,  ,      f  DOHEBTY,  JJ. 

WILLIAM  WATSON; 

\^Pi&itUifiH  Court  b«low)t 

."    L;:,     '..    VY  •'^'  -jri    Appellant; 

*      WILLIAM  JOHNSON,  ^ 

;        (O^m^nt  m  Coi»r<  below), 

•  ^  '  Rkspondknt. 

-  ■  .'I  . .  '  '   •  ■■ 

Pltdge  of  goothfor  pre-exi$timg  debt — Transfer  of  bill  <^ 

lading— R.8.Q.  5Si6.  \ 

Bbld  :— That  the  transfer  of  goods,  then  stored  in  New  York,  by  •  debtor 
aipiMrently  solvent,  to  his  cieditor,  by  endonMmeok  of  the  bill  of  Isd- 
ing,  M  security  for  an  antecedent  indebtedness  as  well  as  (br  a  not« 
'  at  the  Ume  discounted  by  the  creditor,  is  valid,  and  the  creditor  may , 

__.  apply  the  prooeedf  of  the  pledge  to  the  antecedent  debt,  and  raoover 
on  the  note  diseonnted  at  the  time. 

;  Appeal  from  a  judgment  of  the  Saperior  Oonrt,  Mon^t- 
real  (Wubtsle,  J.),  Feb.  6,  '  1889,  in  the  following 
terms: — 

"  The  Oonrt  having  beard  the  plaintiff,  and  the  defen- 
dant, William  Johnson,  oQ  the  merits  of  the  issue  in  this 
canse  between  them,  the  other  defendant,  John  Jamieson, 
having  made  default  to  appear,  examined  the  proceedings, 
proof  of  record  and  evidence  adduced,  and  deliberated ; 

"  Sewag  that  tha  plaintiff  seeks  to  fooovot  the  amewi^ 
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in  capital,  interest  and  costs  of  protest,  of  a  certain  pro- 
missory note,  made  and  signed  at  Montreal  on  the  8th 
August,  1888,  by  the  defendant,  WiHiam  Johnson,  under 
the  style  and  signature  of  William  Johnson  &  Co.,  iiy 
favor  of  the  other  defendant^  John  Jamieson  &  Oo.,  for 
the  sum  of  $792.67,  payable  four  months  after  date,  and 
endorsed  and  transferred,  i'or  value,  received,'  by  the  said 
John  Jamieson  to  the  plkintifl^; 

—  "  Seeing  that  It  has  been  proved  that  the  said  promis- 
sory note  was  left  by  the  defendant,  William  Johnson,  in 
thg  hands  of  the  other  defendant,  John  Jamieson,  for  the 
latter'«|  accommodation,  ai^d  .that  the  latter  had  agreed  to 
pay  the  same  as  if  lie  had  been  the  maker  thereof,  and  - 
therefore  primarily  liable  therefor ;       , 

"  Seeing  that  it  has  been  established  in  evidence  thiat 
the  said  promissory  note  was  negotiated  and  discounted 
by  the  plaintifF  for  the  defendant,  John  Jamieson,  on 
the  23rd  of  August,  '1888,  and  that  at  the  same  time  the 
latter  transferred  to  the  plaintiff  thirty-five  cases  of  gum 
as  collateral  security  for  advances,  by  endorsing  the  bill 
of  lading  therefor  to  the  plaintiff; 

"  Seeing  that  the  plaintiff  has  appropriated  to  his  own 
use  and  for  his  persona}!,  benefit  'the  said  thirty-five  cases 
of  gum,  and  that  the  value  thereof  was  $1,500,  exceeding 
the  amount  of  s^id  promissory  note,  and  of  another  pro- 
missory note  negotiated  and  discounted  at  the  same  time, 
but  which  was  paid  at  maturity  ; 

"  Seeing  that  the  plaintiff  contends  that  at  the  time  he 
accepted  the  said  collateral  security,  the  defendant,  John 
Jamieson,  was  liable  to  him  in  the  sum  of  $3,1)^8.10,  for 


previous  advances  and  promissory  notes,  previously  nego- 
tiated and  discounted  by  him  for  the  said  defendant,  John 
Jamieson,  and  that  the  said  collateral  security  \covered 
both  the  said  previous  advances  and  the  advances  made 
at  tSie  time  of  the  endorsement  of  the  bill  of  ladings  of  the 
said  thirty-five  cases  of  gum  ;        ., 

"  Considering. that  fhe  said  collate^ai  security  was  so 
under  the  authority  and  in  virtue  of  Chapter  54  ofL 


given 
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the  Consolidated  Statutes  of  Canada,  and  that  under  and 
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in  virtue  of  section  9  of  the  said  Chapter  (now  Article 
6646  of  the  Revised  Stajtntes  of  Quebec),  collateral  secuWty 
by  means  of  the  endorsement  of  a  bill  of  lading  can^hly 
be  validly  given  to  secure  the  payinejQt  of  ajpill  or  a  note 
negotiated,  or  of  a  debt  contraci;e^^at  the*  ^me  of  such  ' 
endorsement;  ^     ,    * 

"  Considering,  therefoiitfi  thatiihe  colla^ej?al  security  so 
given  by  the  defendant,  John  Jamieson;:.Wite  restricted  to  . 

^the  advances  made  on  tte  tv\ro  promissory  notes,  dis-    - ^^~ 

counted  at  the  time  the  bill  of  lading  Was  endorsed  over, 
and  that  the  proceeds  or  value  thereof  ninst  be  imputed 
uponithe  promissory  note  now  sued  upon/ the  othejr  hav- 
ing Dl|bn  paid  at  maturity ;  '  J 
s^ ,"  Considering  that  the  defendant,  John  Jamieso;n,  who  ^ 
gave  the  collateral  security,  was  primarily  liable  for  the 
said  promissory  note  now  sued  upjon,  and  that  by  the 

•said  imputation  he  only  pays  with  his  own  means  his  ,» 

own  debt,  axtd  that  the  other  defendant,  'William  John- 
son, should  ha¥e  the  benefit  of  such  imputation; 

"  Considering  that  the  said  promissory  not^  now  sued       '" 
upon  was  paid  and  discharged  by  the  plaintifi"  having 
appropriated  to  his  own  use^and  personal  benefit  the  said 
thirty-five  cases  of  gum  long  before  the  institution  of  this 
action ;  .  ■,'',;      -    ':  ■ 

"  Doth  dismiss  the  action  in  this  cause,  with  costs,  of 
which  distraction  is  granted  etc."  ,     ■  • 

Sept.  lY.  18,  1890.]  '  •  ;  '    O       .r  '  * 

Jlf.  Hutchinson,  for  appellant :  ,^  '       \^  ^  '      ' 

The  section  of  the  Revised  Statutes  of  Quebec  to  which       , 
reference  has  been  made  in  the  judgment'' reads  as  fol*  S^ 

lows: — 6646.    ♦'  No  such  cereal  grains,  gqpd%  wares,  or         S 
**  merchandise,  shall  be  held  in  pledge  for  Anf  period  ex- 
"  ceeding  six  months ;  and  no  transfer  of  any  sugh  bill  of 
"  lading  or  receipt  shall  be  made  to  seciire  the  payment     -_.^:_ 
"  of  any  bill,  note  or  debt,  Unless  the  fliame  is  negotiated      /    T 
"  or  contracted  at  the  same  time  with  the  endorsement  of 

"  such  bill  of  lading  or  receipt."  \        \_ '__-.  , 

But  what  is  to  prevent  two  persons  nuking  any  agree-    •  - 

■'.  ,--"-"  '.       '-.     ^  '■:'-        ■ 

-   *  -    ^'--'  ^    \  --    -   ^ ^-.  .   ■,•*■;:,■...- 
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was  the  sole  pro 
question^  as    to 
at  that  tiihe  tq^^ 
^creditor  in   full, 


solvent.  Johnson 
ever  in  this  guni 
sned  on,'namcly, 
son  &  Co.,  \vhich 
ceeds  of  Ms  own 
therefore,  preteid 


ment  they  think  ])roper  as  to  the  disposition  of  property, 
so  long  as  the  rights  of  third  parties  are  not  prejudiced, 
and  90  long  as  thlre  is  nothing  done  against  good  Qiorals 
or  public  policy?     At  the  time  of  the  transfer  of  these 
thirty-five  cases  of  gum  to  the  appellant,  John  Jamieson 
prietor  of  the  gum,  and  there  was  no 
his    solt?ency.      There    was    nothing 
prevent'  John  Jamieson   paying   any 
or    tf>   prevent"  him    transferring  this 
gum  to  the  app<illant,  either  as  paynjfent  for  previous 
advances  or  as  security  for  previous  advances.    Appel- 
lant believed  at  that  ti«ie  fhat  Jan^iesbn  was^^perfectly 
,  the  respondent,  had  no  interest  what- 
Moreover,  he  got  value  for  the  note 
a,  note  %t  |1,161  made  by  John  Jamie- 
he  (Johnson)  preferred  to  the  cash  pro- 
note.     Can  the  respondent,  Johnson, 
hat  because  John  Jamieson  transferred 
this  gum  to  appelWt  as  security  for  previous  advance8,„ 
at  a  time  when  M( Jamieson)  was  believed  by  everybo^T^ 
to  be  perfectly  sol  tent,  and  because  appellant  applied  this  ^ 
gum  in  payment  of  such  previous  advances,  that  he. 
(Johnson)  can  get  the  benefit  of  this  gum  in  which  he 
had  no  interest  whatever,  and  be  absolutely  discharged 
from  the  paymeni;  of  his  ndte,  for  which  he  got  value 
from  Jamieson,  and  which  appellant  took  in  good  faith,  ^ 
for  value,  and  befcxe  maturity  ? 

)  The  provisions  of  law  B^n|ioned  in  the  judgment  can-* 
not  prevent  two  person^iiaking  what  agreement  they 
think  fit  between  themselves,  but  in  any  event  the  res-- 
pendent,  Johnson,  should  be  condemned  to  pay  his  note, 
and  if  this  gum  has  been  wrongly  appropriated  by  the' 
appellant,  it  is  fcr  the  curator  of  the  estate  of  John 
Junieson  to  com]»lain,  and  not  for  the  respondent  John- 

But  thir  provision  of  law  mentioned  in  the  judgment 
has  in  reality  no  application  to  the  case  in  question. 
Under  the  old  8t»jtnte  22  Vict.,  Ch.  59,  which  was  "  An 
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that,  '7  No  such  cereal  grains,  goods,  wafps,  Or  merchan- 
*'  dise  shall  be  he^  in  pledge  by  such  Rank  or  private 
"  persons,  for  aiiy  period  exceeding  six  months :  no  trans- 
"  fer  of  such  bill  of  lading,  specification  of  timber,  or 
"  receipt  shall  be  made  under  this  Act,  to  secure  the  pay- 
••  ment  of  any  bill,  note,  or  debt,  unless  such  bill,  note  of 
i"  debt  be  liegotiated  or  contracted  at^he  same  time  with 
"/the  endorsement  of  such  bill  of  ladii^,  specification  of 
•*  timber,  or 'receipt;  "  audit  is  from  this  Statute  that  the 
Section  in  the  Revised  Statutes  of  Quebec  abovl-iquoted 
is  taken,  so  that  this  legislation  really  applies  only  to  BanMts, 
and  not  to  private  persons.  But  by  reference  to  6648  of 
ihe  Revised  Statutes  of  Quebec,  it  will  be  seen  tha>it  was 
the  intention  of  the.  legislature  tlftt  such  a  provision  of 
law  should  apply  only  to  bills  of  lading  and  wareho]ase 
receipts  given  in  this  Province,  and  cq^feriiig  goods  stored 
or  deposited,  or  intended  to  be  stored  or  di^fiOsited,  in  this 
^Province.  In  the  caise  in  question,  the  thirty-five  cases  of 
gum  were  stored  in  New  York,  and  were  not  intended  to 
be  stored  in  this  Province,  and  therefore  ttiw  Statute  does 
not  reach  or  apply  to  the'goods  in  question. 
Trenholme,  Q.C.,  for  the  respondent  :■ —  ^''' 

James  Leggat,  who  acted  for  appellant  in  th^  transac- 
tion in  which  the  gum  wjas  pledged,  says  that  ^e  pledg- 
ing was  done  Simply  by,  giving  to  him  for  appeUa^  the 
documents  of  title.  The  gum  was  subsequently  obt^ed 
and  appropriated^to  his  own  use  by  appellant,  and  as  its  * 
value  exceeded  tfie  amount  of  the  advances  made  bv 
appellant  at  the  time  of  the**  pled^ng',  the  respondenr 
pleaded  that  his  note  sued  on  by  appellant  in^his  case 
was  paid  and  extinguished  by  the  value  or  proceeds 
of  the  gum  so  appropriated  by  appellatit.  The  appellant 
tried  to  avoid  the  application  of  the  price  of  the  gutn  to 
thepayna^t  of  respondent's  note,  by  seeking, to  apply  the 
gum  as  collateral  security  for  ante(^edent  advances  which 
he  alleges  he  had  made  to  lamieson  prior  to  the  time  that 
he  made  the  advance  on  respondent's  :^ote  when  the  gum 
was  pledged.  Respondent  maintains  that  it  is  impossible 
ppellal^t  to  apply  security  acquired  by  bin;!  by  the^ 
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pledging  to  him  of  the  docnmdnt  of  title  to  other  advances  . 
than  those  made  at  the  time  of  the  pledging,  and  that  the 
Court  below  rightly  sblield,  and  that  as  the  price  of  the 
gum  appropi^ated  by  appellant  exceeded  the  adArances    ' 
made  by  appellant  at  the  time  of  the  pledging,  including^ 
the  advance  on  tespondent's  note  sued  on,  such  note 
must  be  held  to  bo-- paid  and  satisfied.    The  following 
cases  were  cited  :—PcrA;i'ns  Sp  ^-«».  6  Q.L.R.  65,  Roberiso^ 
^  Lajoi^,  22  L.4).J.4'6&,  Ho«e.  Sf  Currie,  2  Leg.  News,  848. 

Nov.- 27, 1890.]   ^      V  :•>  ■.-:.;■    z;  ''■■/^■.^''  '''' : ''■ ' Ijl  ' 
Bossfi,  J.,  delivered  the  judgment  of  ihe  ihajorUy  of  the 
Court,  holding  that  the  transfer  of  the  gum  for  antecedent 
advances  was  vt^d,  and  reversing  the  judgment  of  the 
Court  below  for  the  following  reasons  : —    "^      fi 

""  Consid6rant  que  I'article  6646  des  Statuts  lU^vis^s  de 
la  province  de  Quebec  ,est'  exorbitant  du  droit  comijfiun,  et 
qu'en  autant^^  doit  6tl%  strictement  interpr6t§  et  son  ' 
application  restreinte  aux  seuls  cas  qui  y  sont  sp6ciale» 
ment  men^nn^s ;  -  '^'  - 

"  Consi^rant  qu'il  est  amplemetttprouvfe  au  dossier 
que  les.  trente-cinq  boites  de  gomme  denudes  en  gage 
I'ont  6t6  noh  seuleinent  pour  garantir  le  paiement  du 
billet  promissoire  alors  escomptfe,  mais  aussi  pour  lagaran-' 
tioiffes  autres'  dettes  existantes  et  ant6rieurement  contrac- 
t^es; 

.  "  Consid^rant  que  les^ites  trente-cinq  boites  de  gomme 
ne  se  trouvaient  alors  dans  aucune  des  conditions  men- 
tionnees  dans  le  dit  article '5646,  et  qu'en  autantle  contrat 
de  gage  tel  que  prouv6  est  valide  entre-le^  parties;, 

"  Considerant  que  les  dites  dettes  antfcrietoement  con- 

tractfees  et  existant  lors  du  dit  contrat  de  gage  sont  plus 

;  que  suffisantes  pour  couvrir  la  valeur  de  la  dite  gomme, 

et  que  le  montant  que  le  demandeur  a  du  percevoir  sor 

~  icelle  gomme  a  6t6  plus  qu'absorb6  pai-  les  dites  dettes,  et 
que  partant  le  defendeur  "William  Johnson  est  rest6'd6bi- 
teut  du  montant  du  billet  r6clam6  en  la  presente  cause, 
et  qu'il  y  a.  eu  aulant;  -wwnr  d^»B,  le  j^^g^mo^t  d(f^ 
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Cotir  Sup6idieuTe  8iJ5ge^t  A  Montreal  le  6  fSvrier  1880, 
dont  <?8t  agp^l  *  V  *  .V  ' '    '.      \  ,- 

"  Oette  Cour  cas^e  et  aimnle  le  dil  jugement,  et  prpc6-     •'"*'^" 
dant;^  r0^r9  le  jugii;gie)i(t  que  la  dite  Cour  Sapfcrieute         , ', 
auralt  4tt  jrfeJidre,  c<^«^amne  le  d^fendeur  WilUam  ^J^^ 
,*80ir  ^  payer  Ji  rippelaiit  la  somme  de  1796.69,  ayec  int6- 
r6t  sur  |792;6X  i  compter  du  11  d^c.  1888, ~et  sur  $8.02  du* 
14  dec,  1888,  date  dft  raasignation,  avec  dfipens  centre  le 
d§fend%Br  William  Johmson,  tant  en  Cour  gfap6rieure  qu^en 
appel.    IHssentiente  I'hon.  Jqge  TfeBftier.'*  "     .^ 

_J  X.  Judgment,  reversed.     , 

M.  HuiMnson,  for  appellant.' 
.  Trenholme,^^mk>r  ^^uchan,  f%>r  respondent. 


CSsram  IDobion,  Gh.  J.,  Babt, 

'  "WILLIAM,  R.  BfeOOK^ET  At. 


N6vemb«r2t.  1800. 

>    <         ''  ^ 

•ssi  and  DOHBBTT,  JJ.' 


y- 


{^Umiifft  in  Court  below), 
V '  Afpeji^iANTs  : 


ANP 


JAMBS  R  GOURLEY 
»  {Defendant  in  CouKt  below),         V 

Sate  of 'goods-*-Order  obtained  by  eomniercitd  tr^ellerw^ 


^ 


\' 


Acceptance. 
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.  Hliu>:— In  law,  and >V  the  cnatom  of.  trade,  the  mere  taking  ^an  oI^er 

for  KOQila  by  a  commercial  traveller  does  not  complete  the  contract 

;     V   of  sale  so  long  as  the  drder  has.  not  beefi  accepted  by  his  principal* 

/    K  And  where  the  latter  refoses  to  accept  the  order,  aUd  gives  notice  to 

the  person  trom  whom  the  .order  was  taken,  he  is  not  liab}e  lit, 

; -'damages.  "■■.■  ^: -;-.■•      t^-\    :■--  ^ ''■:'' \  .:■._  ' 

APiOBALiriftn  a  judgmeni  of  the  Superior  Oourt,  Mon- 
treal (jETTi,  J,),  June  80i  1888,  as  follows  :^ 
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-■^t^J  ''  ''^aL'-'j'^'^^^'-^^^^  -^ 


^i^m-si 


*'^ttetidV  qicieles  deraanden^Be  pouTVoient  contre  k 
B«j»^      d^Kbtldeur  ®«i   recouvreiiupiit  d||ne  somme  de  $lp2M, 

Gourley       .     i    i.--     — a.,-.t^     __:_     jj"  ^'*'       '•  •^-        ^*'  '     ■ 


-liT^fi^oii 


*'     baliMtice  8U*  fe  pnx    d|  maT^MndjisQs    ant#iea«eni 

'.  ,hv??%;        <u.  ^        ■       I.  .iM/    .%. 

•yiitt«ndtt  qle  le  d^fendeur  adrii|B^tte  ^^^^^^^^  fT 

avoir  droit  de  r6clame^'(iei|,4eni$ndlKi: 
^'•'    *         "•*'   ^  ^^rnieta'di^^entdisr^d 

id&)^qa.Hls  s'^taient  fhg 
ordre  ^'d.ate  dti^  ,|i 

^'      .  ...  . 

iJ^abUt  les  'dommagi^B 
1^4cli|li||^P;^pii«*4iB«#aplre8  ^u  march6  avec 
a0mlNd^«^Ml<#nditie¥i^^        &  lui  yend\ie  A  rfti 
de  a^'ci  la'i^ife'^^i^  dnq  par  cent,  de  remise,  !lui  to 
t^ita  |ti^;!tatadMJ  qtf^ussitdt  aiires  I'avoir  ac^eli^e 
%rait'  ^eV^SaeiNiil  jftreJfit  nej  de  cinq  k  sept  centiiis  «t 
"eifti^  la  verXformaiit  en'toiut;  #972,  soH  un  profile;  n^^^ 
^iW^  q«^  e**  e'*  4'<>»*  d'e^iger  des  demtfndeuiB,  enl  K 
*     '"^"^    Pjlvfipftrleurifauta^  f  , 


'^?tidi4  <ixifi  les  demand^tipnt  r^ondu  qn'ilsineBe 
fiVntJfaB  ^ngagfes  d'une- ujanidre  atAolue  A  Hvrer  les  diles 
»     marisliSmdiseB  au  d^fen^enr;  '^»»   cont^aire*  l&rs  du     . 

\'^^^arc;ft^  iWlui  ont  dohiife  IH  entendre  qu'ils  pourraient  ne^ 
^J%^  ftT^W  6tat  d'e  founiip  toiJfte  la  quantitfi'  stipul6e,  ejl  ^  ' 
,     ^e^  B*eijg<»ge?ient  pas  k  \e  faire ;  et '  de  plus,  que  d'apr^sj  Ki. 
I    , .  l'«|i^j|e'  tefcomra  du  commerce. en  iel  cSas,  I'ordre  don»i6j  '^^ 
par|«  iefendeur  6tWt  sujet  k  I'acceptation  des  ^demaii-'  7I 
deUTS  et  k  la  condition  qu'ils  auraient  le?  dites  marchan-     ' 
^mes  en  magasin  a  cette  6poque  ;  enfin,  que  trois  joui's 
^^pfes  reception  du  dit  prdre  ils  ont  iy»form6  1^  dfefeud^ettr 
qti'ils  yavaient  pas  la  quantifi^'pjforaise  de  la  marchp»™ 
^    d  ise'en  question  et  n'en  pouvaienl  li\^er  que  trente  piec 
maiB^qT?»  le  d6fendeur  ^M^s6  cette  offre ; 

."  Ittendn  que  rord^OKng  piEr-le  d^fendenr 
man4eurs,  et  soUicit&^n^eptfi  par  Tagent  autc 
'  ces  demiOTs,  lie,  comporte  ancune  reserve  ou  co 
telle  |meWl«3  alleguee -pay4er-demandourB ; ,  qu'ir 
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on  plQi  qae  les  demandeiiTs  kient  r£padie  le 
lu'ils  eu  ont6t6  inform^s,  otfqu'il  n'est  pas 
ettfe  -du  29  noyembre  1886/  adressSe  au  d6- 
soit  parvenue ;      . 

fqu'il  r^sulte  an  contraire/de  la  coTrespon- 

lg6e  entre  les  parties,  que  1^  d6fendeur  parait 

^s  rests  so^s  rimpression  qin3  robligation  des 


4  son  ^gard 


^|ait 


absome  et  devait  dtre 


:^. 


't^ Attipcrda  que  la  condition  prfisnmce  inyoqn^e  par  lea 
demandenrs,  que  I'ordre  n'Stait  obligitoire  pour  eux  qu'en 
^  antant  qu'ilcf  araient  les  n\archand$se8  en  magasin,  lors 
de  la  r^64)|)tion  d'icelui,  est  contredite  et  repousste  par  la 
Stipulation  y  contenno  que  la  livjraison  des  dites  mar- 
chandises  n'auraient  lieu  <]^u'aprds  un  d61ai  de  sept 
semaines,  et  par  le  fait  prouvd  qjae  les  demandenrs  Se 
pourvoient  dans  les  manufactureeude  la  quantity  de  mar- 
chandises  par  eux  requise,  &  Tfawpa.  des  cbmmandes  qu'ils 
re9oivent  J  , 

"  I'-Attenduque  la  coutume  ou/1'usage  invoqu§  par  les 
demandenrs,  et  aiix  termes  duqnel  les  ordres  comme  celui 

'donn6  par  le  defendeur  sont  f opjours  sojets  k  repudiation 
par  l6  principal  lorsqu'il  n'apas  la  marchandise  vendue 
parsQn  mandataire,  n'est  pas/clairement  prouv6e ;  qu'elle 
est  au  contraire  fort  incertain^^  m^ipe  absolument  contre 
dite  par  certains  t6nio|bs  ; 

"  Attendu  que  dans  pes  cfrconstance»  Pengagement  des 
demandenrs  reste  entier  at  absolu  et  doit  ^tre  appliqu6 

^l^ans  les  termes  mdmes  duis  lesquels  il  est  confu ; 

'  H  "Attendu  que  le  dSfeimeur  a  prouvS  que  du,  moment 
<](n'il  a  eu  I'engagement  4gs  deqiandenjaypglr  la.livraison 
dW  dites  cent  dix  pidces/jftlli^^l^ndii^ll  Iffit  a  de  suite 
rendu  cent  pieces  k  uiyplbfit  net  de  dj&|(^  c^this  et  demi 
'-^la  vferge ;    et  qu'if  fdjaAit  facile]|^ent  pu  vendre  le|  dix     [^   f  i 
autres  piec^  k  un  pr^t  plus  6lev6  {   qu'en  con{^6cg|tencef\  '^  ^  ,  - 
l^^rofit  qu'il  a  manq]^6  de  faire«8ur  cette  merchandise  (en  ^v  >*■* 
prenant  u;|||^|lnoyen^e  de  vingt -sept  verges  par  phaque  ni^"    " 
piece)  s'^leverait  k  1^4.25,  k  quoi  il  faut  ajou|ir  pour  If^  >    * 
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Bpmme  de  |40.80,  fonnant  en  tout  $115.(^6  ;   et  q^ne  par 
^uite  Ifi  reclamation  du  d(;fondear  est  foiid^o  jusqu't^^^^w^ 
currenc^d^  ce  4ornier  chiffre  ;  ' 

!V*'Attenda  qu'eit  dC'duisant  <Mite  dite  sommo  do  $l}fi.05 
'de^elle  de  |162  96,  et  «n  dpdarant  celle-ci^ompens6« 
pour^utant  jusqu'A  concurrence  de  celle^ld,  il  reste  unc 
balanc(^  iiuale  de  $47 .'91  eu  faveur  dog  demaudeura  ; 

"  Maiutenant  Texception  du  d6fendear  pour  autant,  de- 
clare lademande  compenseeet  6teintejttsqu'&  concurrence 
de  la  dfite  Homme^de  $115.05,  et  en  cbifs^qnenco  ue  cou- 
damne  le  d6fen4<)ut  A  payer  que  lasomme  de  $47.&1,  ave»; 
int^rbtdtt  dix  juin  1887,  jour  de  rasQiguation,  et  lea  d^pens 
d'une  action  de  c0tte  cla|^e,  distraits  k  Mires  Hague  & 
H4guo,  avocats  de»  ^demaiMonrs,  nuiis  condatane  lea  de- 
mandeursl  aux  frai9  de  contestation  sur  ce;  chifire  de  - 
1115.05,  distraits  k  Mtr^Greenshieldjs,  Guerin  ^  Green-, 
shields,  aieocats  du  d6tejideur." 

Sept.  18,  1890.)     '      '-  r 

JET.  Abbott,  Q.  C,  for  appellants  : — 
.  The  claim  ^f  appellants  bt'ing  admitted,  the  only  ques- 
tion to  be  decided  is  whether  respondent's  counter  claim 
for  damages,  OM^jing  to  an  alleged  breach  of  contract,  on 
the  parjt  of  the  former,  is  W^ll  fonnded. 

The  main  question  to  ,be^  decided  on  the  ap'j^eal  is  of 
eonsiderablo  ii|iportance,  viz.,  whether  the  orders  taken 
by  a  commerqiei^l  traveller  are  binding  absolutely  on  his 
principals,  or  are^isufe^ect  to  acceptance  or  refuse^  j^themi^ 
j  The  facts  of  the  case,'afe  they  appear  in  the  pleadings, 
^re  as  fbllpws : —         -  ^^  ? 

i  The  appellants  are  a  wholesale  dry  goods  firm  of 
Toronto,  trading  thei'e  under  the  name  of  W.  !^.v  Brock 
'&  Co.    The  respondent  is  a  retail  clothier  oT'Moutreal.    , 

The  declaration  sets  out  a  simple  assumpsit  foe  $162.96, 
balance  dne  uppn  goods  gold  and  deliveredt-! 

The  respondent,  admitting  the  debt,  pteads  compensa^ 
tion  as  follows.  :— 

He  alleges  that  on  or  about  Nov,  26,  18,86j,  he  bought 
from  the  appellants  through  their  authorized  agent,  one 
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iohti  Dudgeon,  t|0  pieceK,  iimoiinting  "In  all  to  2^970 
faatlB^of  Halifax  tweed,  at  the  prictS  of  27i  &-a  yard,-with 
^*  diicount  of  five  per  ceut.  off  if  paid  witbiijqr thirty  days ; 
that  after  po  purchasing  he  resbld  2;70Q  yards  to  MeBsrs: 
G4ralt  Brothers  of  Montr«^al,  at  my  advatic^  of  five  cdnts 
per  yard,  and  tho  remaining  270  yar^^  elu^where  in,;the 
city  of  Montreal,  at  an  advance  of  7 J  c.  per  yardy^  t^us 
maMng  a  total  profit  of  $196.09  ;  that  th^.'appellantslfaiW 
^  to  deliver  the  said  goods  according  ig-  their  contract,  an d^ 
respondent  in  condeqaence^suirered  damage  to  the  amount 
of  the  profit  lost  ($196.09) ;  that  tho  appellants  are  indebt- 
ed to  him  in  tkiat  sUta,  and  that  their  claim'  is  thereby 
compensated  and  ettiiiguished.  ' 

To  this'plea,  the  appellants  answered  that  nq  absolute 

'  sale  of  the  Halifax  tweeds  in  question  ever  took  place ; 

that  when  respolndent  ordered  them  from  the.  agent  of  the 

appellants  he  wfLsgiven  to  understand  that  the  appellants 

.   might  not  be  able  to  supply  the  full  amoiint  of  his  order, 

and  did  not  bind  themselves  to  do  so ;    thit  shortly  after 

the  pretinded  X^ontract,  the  appellants  dfered  to  deliver. 

to.>the  respondent  thirty  pieces  of  ihe  said  goods;   that 

"1he  reipondent  u  did  not  accept  this  offer,  and  the  goods 

W#re  cml8eq^ently  not  dtslivered  ;    that  further,  by  law 

and  the  cusitom  offrSde,  the  order  wa«i  subject  to  accept- 

^aiice  by  the  appellants,,  and  to  "their  having  the  goods 

;    detailed,  in  stock.  „ 

The  respondent  replied'  gen^ally,-;and  also  specially 
,  denied  the  existence  of.any<«ucli.castom  of  trade  as  that 
set  up  by  the  appellants.  '  ,1  Mv^  -^-  _  _^: 
^  After  proof,  the  Judge  of  tlie^  (Btift  below  held  that 
the  respondent  had  established^  breach  of  c6ntract  by 
jippellants,  and  allowed  hii  clftim  of  compensation  to  the 
extent  of  |il5.06.,\,;-.       -        ,■ 

The  appellants-^ jhon^nd  tbat;^  tiie  sale  in  question  has 
not  been  proved.  *~  " 

Tlie  order  is  not  a  contre4i||«pale.  Tt  is  a  mere  memo- 
randum poi;nMrting  to  be  a  copy  of  a  communication  from 
an  agent  to  ms  principals.  The  xespondeut  haa  adduced 
no  evidence  to  extend  or  change  its  meaning,  imd  in  tha 
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abflencfo  of  ttioli  6v|||P(miBPtiyt  4*  'not  |iititified  in 
treating  it  M  other  jS^nr^IrportH  to  bo. 

In  regard  to  th«||l%'^  and  cuntom  of  trade  bMrIng  upon 
the  cfMO.  it  it  submitted  that  oven  ha^  Mr.  Dh^K*^""*  ^^^ 
comiraercial  toateller,  not  exprensed  jftijido^t  a«  to  his 

principals  being  able  to  supply  ^^^g^^^MCiMi^l^  jLi^^*^' 
order,  they  %ould  not  either  in  1^  c^lSKous^&m  oftrAde 
be  liable,  ^nFeHs  they  had  exprebsly  signitMQiheir accept* 
ance  of  t||M|>;oVder  taken  by  him.  ^^  '       *      ,'^* 

Jk  <omfliireia\  traveller  .is  not  a  general  but  a  speciiil 
thority  is  ot  a  sptcial  chaWter,  limited* 
custom  6f  trade.    He  has  nbt,  as  snch, 


agent, 
both 
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authority;'^rt(onclude  a  ''lale,  and  definitely  to  bind  his 
prinoipiils  tq(  deliver  goods  ordered^  His  powers  only  go 
to  thV^extent  of  Clkiiig  orders,  which  his  principals  may 
accept'  or  /tM3<'%«  ^^  ^^  ^^  ^^^^  ej^trusted  with  the 
po38osnion/of  the  goods,  the  position  vrould  have  been 
different.  /In  such  a  case  the  law  would  presume  authority 
to  sellHUifO.  173^^740).^  In  support  of  this  contention, 
appellWt*  refer  to* tljn! following  authorities  : 
DalW,"P.  49.2  86,S7j^   C^  '  '  ^' 

Diet.  Vo.  Mindat^o.  m.  \ 

"     Yo.Comp^tcnceil6oix||gai6TcialaNi^,446, 4<6. ' 
Jturisp.  Gfen6rale  18g5,  p.  26e,.Note8  1  and  2. 
,     ''  11  ne  pent  doiic  olttipi^  d4ll^|,oiu  jiroii '  son  i^ommet- 
'•  tant,  surtout  lorsque^  r&erve  d'une  ratification  a  6t6 
^poVtfee  A  laconnaisAaAid§^de8:tier8."^     "  *   t       r" 

Rpij|de  Dr.  Qomm.  l^i/Sftt  876.    De^^on  of  thi|Oduu.^ 
d'Ajippel'  de  Bordeaux.    "iLes  x|Vi;ch^s  faits  j^'cotaniis-^ 

^«genrs  |ie  devienhent^j^litiitifs  qjurilllBrJa  ratifioa- 
niott^upa^tTon;*^^*^-  >^*-:'A/;^gjb''r^    '■"■-;:  ^  "    r 
'-aa^,Dt.^oijiiiBt.A^97.       «'jr"   // 

pi^jise  naiur©  of  a:  c1>mmeroiftl  traveller's  powers 
idpB,ot  only  a  matter  *lf:  law,  but  is  to  «  certain  ext^ut 
i|pe^^B5i<upi^nHhe;0U8tom  of  trade.  In  the^retient  case 
'  ^tKefe  i(8  ftthple  prodf  that; the  taking  of  tho  order  by  .tjie 
'i^  commercial  traveller,  does*  not,  by  custom  of  trade,  amount 
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the  goodi.    The  taking  of  sxich  an  order  to,  ii  lOl  OMec, 
■ttbject  to  the  goods  being  in  itook. 

To  sum  up  th«  position  of  appellanta,  thoy  contend  ^at 
the  jadgmont  should  ,4)0  rovoroed  on  the  following 
g'o»n<)«ii—  ■     \—  if.  1    '    ■  ■ 

1.  The  reHpondmit  wa«  given  iilearly  to  undoT«and  by 
the  commercial  tri^eller,  at  the  time  he  ord«r»«d  the  IlaH* 
fax  tweeda  in  question,  that  his  principals,  the  appellants, 
might  nor%e  able  to  fill  his  order,  ^nd  consequently  he 
was  aware  that4t^was  subject  to  refusal  by  them.  — 

2.  Xh«'  order  for  the  Halifax  tweeds  in  qua||ion,  though 
taken  by  the  appellants' commercial  traveller,  Was  neither 
expressly  norWitly  accepted  by  them. 

8,  In  law,  ana  by  v^ustom  of  trade,  the  mere  taking  of 
an  order  by  a  commercial  traveller  does  not  Wnd  his 
Is  to  deliver  the  goods  ordered.  /  ' 

4.  The  iHayipals  in  this  case,  the  appellants,  had  the 
right  to  reM^BUch  order  ;  afld  the  fact  that  the  goods 
were  sold^ouf^d  so  could  not  be  supplied,  constituted  a 
,  ?ilM  reason  ^rj^h  refftsal,  if  any  were  needed. 

6.  In  the  Pfjpll^case,  the  order  was  refu^  by  the 
^appellants,  an^he  rei||^dent  was  duly  notihedof  such, 
refusal  within  a  few  drafter  the  order  was  taken  by 
^  the  traveller.  '        .        •, 

6.  Although  the  i^tspondent  denies  receiying  the  letter 
'  containing  the^refus&l,  the  circumstances  tit  the  case  are 
sufficient  to  c'Fe^te  a  legal.presumption  that  h^  did  rece|v;e 
.it,  and  khe^  of'sttch  Vefusal.  / 

^.:  The  appellants  are  shown  to  haVe  acted  in  good 
^  taith',  and  to  have  takei)  all  proper  pr^ecautions,  and  to 
htfve  done  all  in  their  power  to  metet  the  wishes  of  the - 
irespondent,  and  the  reap^dent  is  shown  to  have  acted 
negligentlyj.  and  i»  tad  iaith,  With  regard  to  the  trans- 
action in|que8tijQn,S^     '^ 
,      8. 'The  damages  8et\p  by  the  respondent  are  not  clearly 
•■proved  to  have  been  suffered  by  him.*  -^^^  -^.--^^^^ -^ 
^     Oreenshieldt,  Q.  C,  for  the  respondent  :-^  V  o  ">  «; 

to  relieve  themselves  of  responsibility  the  jlppellant? 
tety  on  twn  Hjlegations  of  tWMr  answers  to  i-eetHmdenfa— 
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plm,  uamely,  that  ap|M!llaiit«  did  not  biud.thtunaelvM, 
abtiolttttdy,  to  duliver  to  th«  ntiipondent  th«)  goodM  men- 
tioned in  th(^  HHtd  ploa;  mid  further,  that  by  a  caatom  of 
trade  in  aach  matt«^rii,  an  ard»'r  given  by  reipondont  to 
appollnntM*  a)(«mt,  wan  Huhjiict  to  uocoptiuice  by  iippellantt, 
and  to  their  having  the  goodw  in  Htot:k. 

Ah  to  the  tirat,  reiipondent  Nubmitit  that  the  evidence  of 
the  aaid  sale  it  c  ^ntained  in  the  written  order,  aig^ied  by 
api>ellaiitH' agent,  dqly  authorized  for  that  purpoie,  and 
that  it  is  an  unconditional  and  ahMolute  t;ontra4:t  on  the 
part  of  appellantH  to  deliver  the  gooda  mentioned  within 
the  time  mentioned  in  Haid  order.  Part  of  the  goods  men- 
tioned in  the  order  Were  regularly  delivered,  but  the 
appellants  failed  to  deliver  the  110  pieces  of  Halifax 
tweed  in  qucwtion. '  There  is  no  evidence  whatever,  to 
show  that  respondent  ever  received  the  letter  of  the  feiUh 
November,  mentioned  in  appellatits'  answer  to  plea ;  but, 
as  appoarti  from  the '  respondent's  letters  to  appellants, 
respondent  constantly  urged  appellants  to  make  delivtorj 
of  said  goods.  -. 

Respondent  farther  snlBmits  that  there  is  no  proof  of  a 
custom  of  trade,  such  as  the  appellants  seek  to  invoke. 
The  appellants'  witnesses  have  failed  to  prove  the  exist- 
ence of  any  such  custom  or  usage  in  th«  trade,  and  the 
i^Tidence  of  the  respondent's  witnesses  goes  to  show  that 
such  a  usage  is  unknown  among  merchauta. 

Nov.  27, 1890.] 

■■■■'  ■/"  %^-  ■'  ■.."■■;  -:®)t'  ';       ; 

DoHERTY,  J.  (for  the  Court):--:        W       *      ,  ;%*^r 

The  plaintiffs  sue  on  an  account  for  goods  8dld  and 
delivered.  The  defendant  admits  the  account,  but  asserts 
a  right  to  set  off  a  claim  for  damages,  alleging  that  on 
the  26th  November,  1886,  he  gave  an  order  for  Halifax 
tweeds  to  the  plaintiffs'  commercial  traveller  ;  >nat  he  has 

-toot  received  these  goods  ;  and  that  he  has^iauffered  loss 
by  not  having  them  to  supply  ordei».  The  plaintiffs  ans- 

^  wer :  "  the  order  waa^tot  a  wale  ;  our  traveller  gave  you 
to  understand  at  the  time  that  it  was  doubtful  whether 
we  could  supply  the  quantity  ordered."  ^  : 
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The  order  wm  taken  on  the  S6th  November,  1886. 
When  the  trsTeller  got  home  he  found  that  hie  Arm  had 
not  the  partioalar  deacription  of  Halifax  tweedi  in  atook, 
and  he  wrote  the  n^apondent  aa  foUowa  :•-*  ' 


Ml.  J.  f,  Oovwun, 

Montraat 


Toronto,  NovamlMtr  'iVth,  18(16. 


!>■*■  flia :  BInoa  oomtng  hotqa,  1  have |Dn«  frilly  Into  lh«  maltor  of  low^ 
priced  IlRlifkx  tW(Md«,  ami  And  that  w«  ara  ov«rHK)l|i  Mm*  IftO  plmwu.  Wc 
wirad  th«  mitia  aa  to  roimat  prim,  hut  t>i<«y  will  not  malMt  tl>e  K(>odB  at(aln  ai  - 
any  t)|{iiro. W« can  dnlivar  you  16  piacoa  of  «aoh  of  tbeltwoahadmyuu  onl«r> 
•d  50  aaoh  of,  and  aoooa  20  pioceia  of  thia  ib(td«  (•••  aauploa).  Thoan  we  cao 
ahip  at  once.  T  am  truly  aorry  that  thia  ahould  hav«  happnnml,  hut  yoa 
will  renienilier  I  had  my  doubia  aa  to  IwIuk  ahlo  to  d«liver  thaoi  in 
large  qnantitlaa.  Pleaas  aand  ma  reply,  either  by  wire  or  by  letter,  aa  to 
whether  I  ahall  aend  theae  30  piaoea  oa  now,  o'rhokl  them  until  wa  foi^ 
ward  your  aprlng  parcel' 

I  remain,  Yonra  very  tmly, 


Pleaae  addreaa  anawer  to  ma. 


JNO.  OUDQEbN. 


To  thia  letter  he  got  no  reply.  The  reapoudent  deniet 
that  he  received  it.  On  thu  Itth  December,  the  traveller 
sent  a  post  card  in  the  following  terma  i-*^ 


ToROViQ,  Paoembar  17tb,  1880. 


Mb.  J.  F.  QouRunr. 


DiAKSiai  1  Vfote  to  you  over  two  wv»k»  ago,  regarding  Halifkz 
tweeda.  Did  you  ever  rooeiva' the  letter?    ■■„■■■ 


Youra  very  truly,-     ^* 


JOHN  DVIxmf^ 


No  answer  to  this  was  received.  On  the  29th  Jannary, 
1887,  the  appellants  wrote  again,  offering  Canadian 
tweeds,  and  with  reference  to  the  Halifax  torllbds;  stating 
the  number  of  pie^s  they  oonid  famisU^^lil^spoi^dent 


WTOtei  for  the  first /tin^e  in  reply  to  this; 


that  the 


order  he  gave  Mr:  Dadgeon  would  be  all  he  reiqoired.  On 
the  10th  February  the  respondent  wrote  again,  asking 
when  he  could  expect  the  Halifax  tweeds  at  2*71  cents. 
This  was  the  first  time  he  referred  to  the  Halifax  tweeds, 
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though'  the  gfbodi  were  to  be  delivered  aboat  the  15th 
January.  On  th|  22nd  February  he  made  a  demand  for 
the  tweeds.       ~*- 

.  We  are  of  opii^tidththat  there  could  be  no  sale  until  the 
principals. ^ad  signified  their  acceptance  ofthe  order  taken 
.^bytheir  agent.    By  their  letter  of  29th  November  the 
respQudent '  was  taotified  that  the,  order  could  not  be 
'  filled.  >.  He  says  he.  nev^r  received  that  letfer.    ^he  pre- 
'  sumption  to  my  mind  is:  that  he  did  get  the  letter,  and  if 
A:  :r  he  di.d,  there  is  ^o  diffictilty  in  irejectin^'  his  claim  ot 
-compensation-   /    '  o  .  ^;  ^ 

Besides  the  rule  of  laW-  applicable  to  ^1^'  Contract  %f' 
sal^^^tlie  plaintifis'  witnesses  establish  the  existenoe  of  a 
'  cpstom  of  trade,' to  the  effect  that  an  order. t«ken  by  f^ 
travellfng  ajrent  mudt  be  a|>proved  fthd  accepted  by  ^s.,  '- ' 
principal  before  lW|gl^  is  completed!  This  seems  a  very 
reasonable  usagi^is^^fherwise  agents  might  outsell  their 
eini^loyers  on  any  line  of  goods,  and  expose  th^m  taaptibns 
of  damages.         ^  ^       *  .  -v 

^Our  con'bjnsio'n  is  thatjt,\tras  not  a  sale.  The[  judgment 
•     will  th^rpftire  be  revcMed.  ^  ■ 

The<^dgm,eiit  is^as  follows  :-^. 

.»--■*  .     ■         »        •  ■■'.'*-.■■'/•  -1^    • 

"The  Court  etc... ^.'     •      -    '  -i 

"Conddlering  that    plaintiffs,  havd   establish*ed   the 
^  laateTiad,  .allegations  of 'th^ir''  declaration  and  .^  of  their 
amended  answer  to  -defendaht^  pH?a  to  this  action,'as  well 
by  the  admissions  in  said  pleaC  made  and  ^iven^  as'  by 
other    legal    and   sufficient   evidence  by  theni  therein 
■.jnade;,/.^^^,.-      ■;   ^, .  /■:■.■,;■;•.-:. r..:-. 

^."  And  oorisidering,  that  defendant  hath  fiuled,.  iJioth  in 
law,  and  in  fact,.to  establish  and  make  good  the  piglet  t^ji 
il4fetue-hY  him  pleaded  and  made  to  this  action,  to  wit,'*' 
.  plea  of  *cpmpe^ation  based  upon  alleged  damages  by ;.  •^ 
hiipd  sustanpiM^Te^n  of  plamtiffs'  failure  to  deliver  tQ' . 
hita  goodWBM^ged  to  have  been  bought  by  him  from  thMb; 
and  by  yoim  alleged  tqhave  been  resold  at  an  advance^«#. 
price  to(<rthgrpStie8 ;'  ^^"'"''^       '^    •  ^ 

"  Cbnsj^dering,  Jtjier^fore,  thar^ere  is^err^^  iu  the  j 
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ment  now  appealed  from,  to  wit,  the  said  judgment  of 
the  Superior  Court  rendered  on  the  80th  day  of  June, 
1888,  at  the  City  of  Montreal,  in  this,  that  said  jndgip^nt 
ma^itained  defendant's  said  p^ea  of  compensation  and 
dismissed  plaintiifs' action /TTQ  <a»to  ; 

"  Doth  set  aside,  annul  and  make  void  the  s^me ;  '  " 
"  And  ^  the  Court  now  here,  rendering  the  judgment 
which  the  Court  helow  ought  to  have  rendered,  dismissing 
6aid  plea  and  defeHse  to  this  action,  doth  adjudge  andcon- 
4emn  the  .defeudantto  pay  plaintiff  the  sum  of  |162.96»^ 
with  inj;ere|t.  as  prayed  for  from  date  of  service  of  process, 
and  costs  as  well  of  this  Courtis  in  and  of  the  Cou,rt ' 
below."    .  :^:        i; 

'     ■  *  ,         Judgment  reversed. 

AbboUs,^Campbell  4*  Meredith  for  appellants.  ' 

,   QreendiuMi,,  Querin  :Sf  'Cfreenshields  for  respondent. 
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^Qor^m  Cross,  J. 
■'  Ex  Parte  -  ' 
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HENRY  WOODS,-Petitioner  for  wrf^of  ^lAeas  Oori 
Procedure  in  erimi^nai  cases— Writ  of  error-— KS-C^^CA. 4^74,' 


■t-f^N^ 


\" 


Hkld  :— That  the  laaraebf  «  %rit  of  error  wilL  interrupt  ftaentMidBwWcb 

has  been  p«rti|ai^tJi|ndeingone  btilqre  thei  isaue^ilbe  «rrit|  and  in  >^ 
,^;    spU'case,  vhdroihe  ofiiMiee  Ifti  imBden|ea^or,xtt^  tol^Qow  «^ 

■  ,-„^adint«6dto.Mnu  .  .;'■    "^■^.•^  :v- -fl-'  ^-^.?C— '  vl^/'^'^^ 
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The  petitioner  represented  that  on  the'!.9th  Julj^  18911 
he  was  condemned  under  The  speedy  Trials  Act  J)y-  the      . 
;*:^*  J  •      Gpurt  of  SifecijtrSpMions  of  the  Peace,  to  "pay  a  fine  of 
^  B  *    '^^  **^**'^yJfci'Hl  ^1  i'  wa^  paid,"  for  haying  illegally     * 
^  "  '  '  '  ^q«Ky  ^y  temp<>Taiil)y  fepfiyipg 
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mOntrbal  law  bbpobts. 


;?  The  Procedure  A 
t«frit  of  error  si^all 


the  owner  of  th0  use  thereof,  tinder  sectioii  ^5  of  the 
IMxc&tty  Acft  Tl^e  Gonrt  used  the  power  conferred  by- 
Cap.  181,  B,S.O.,  sect.  81,  tp  impose  a  fine,  but  the  un- 
limited iipprisoninent  in  default  of  payment  was  illegal. 
A^  tiBider  E.S.C  Cap.  176,  sect.  4,  the  Court  of  Sessions 
oHhe  Peace  is  a  Court  of  Eecord,  petitioner's  only  reci>urse 
agains^  tjbiil  judgment  was  by  writ  c^f  error,  for  which  he 
obtained  the  fiat  0f  the-  Attorney  General,  ancjl  the  casep 
was  fixed  for  hearing  at  the  ensuing  term  of  the  Court  of 
Queen's  Bejnch  sitting  in  Appeal. 

Let,  section  265,  says  that  the  issue  of  the 
in  the.  Province  of  Quebec  operate  a 
stay  of  the  execut^n  of  the.  sentence,  and  to  obtain  the 
benefit  of  this  protision  of  the  law  petitioner  applied  for 

■"^ihe  isstie  of  the  wiitiofHibeas  Corpus,  and  asked  to  be 
liberated  oh  bail  to  appear  at  the  next  term  of  the  Court 
of  Queen's  Bench  sitting  in  Appeal,  to  abide  the  decision 
on  the  writ  of  error!.    ■      , 

,  -  Petitioner  complained  also  that  the  committimns  was 
null  and  void  inasmuch  as  it  contained  the  words  "  with 
hard  labour,''  whicn  are  not  in  the  sentence. 

Th^  "following  authorities  were  quoted  in  support  of 
the  application :  i^.Jv.  Sftelman,  14  L.  0.  J.  p.  281 ;  Harris, 
4th  edition  p.  500 ;  Daudurand  &  Lanctot,  p.  566  ;  Clarke's 
Criminal  Law  of  Canada,  pp.  539  and  555 ;  Ezpgrte 
funis,  Ramsay's  Abpeal  Cases,  188;  Hurd  on  Habeas 
Cbrpus,  pp.  327  and|^29.  ,  . 

St,  Jeetn,  for  the  (brown,  exposed  the  application,  and 
referred  to  the  authorities  quoted  in  Taschereau's  Crimi- 
»nal  Law  of  Canadflt  under  section  26§  of  The  Procedure 
Act,  which  laid  down  the  principle  that  the  right  to  be 
liberated  pending  the  proceedings  under  the  writ  of  error 
could  not  be  grantea  to  a  pri^ner  who  hadparfly  under- 
gone his  sentence.  Unless  there  was  spedal  stdtutory 
provision  to  that  effect.  The  writ  of  error  could  stay  the 
ezeciition  of  the  sentence,  but  could  not  ii|t^rrupt  it. 
Thus  the  English  Statutes  made  special  provision  for  bail 
in  such  cases,  while  the  Canadian  Statute  did  hot. 
CJBOfS,  J.,  said  he  would  gra^t  thet  a|»plicatioii.-   The 
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only  way  t^five  effect  to  sect.  265  of  the  Procedtire  A<it, 
which  says  that  the  issue  of  the  writ  of  error  shall  stay 
the  execution  of  the  sentence,  was  in  the  mangier  adopted 
by  the  petitioner,  as  otherwise  the  penalty  would  be  coh- 
tiniied  and  this  provision  of  t&e.law  rendered  inoperative. 
Section  267 of  the  Procedure  Act  gave  the  Court  Of  Appeal 
powdT  to  pronounce  the  proper  judgment  'in, the  case 
appealed  by  writ  of  error,  and  petitioner  was  practically 
in  the  position  of  a  prisoner  before -judgment  rendered; 
and  the,^ff(pnc«  charged  in  this  case  being  a  misdemefmor,  * 
bail  should  be  accepted.    In  the  case  of  R.  v.  Sp^inani"^ 
where  the  offence  was  a  felony,  bail  had  been' accepted. 
His  honor  considered  that  although  at  common  law  the  * 
remedy  did  not  exist,  yet  our  statute  declaring-'that  ^he 
IWrit  of  error  operand  a  stay  of  execution  of  the  jjijdgment,'* 
had  the  same  effect  tts  the  English  Statutes  which,  how-  . 
ever,  weie  more  explicit  in  declaring  that  upon  the  issuer 
,of  a  writ  ^  error  a' defendant  in  misdemeanors  cotild  be 
bailed.    It  would  have  been  better  if  our  statute  had  been  ' 
equally  explicit  and  had  contained  the  deqlaration  that  a  < 
defendant  for  n^ii^demeanor  in  like  cas^  could  be  bailed^  ^ 
hut  a  reasondbK  intiSr^retation  of  ouV^Sbtute  gives  JI'tMij^V  j 
effect.    "While  the  writ,  of  error  Was  pending  tfie  defen-  4 
dant  was  in  the  same  pdsitipn  as  if  no  sentence  had  been:  iV* 
pronounced  against  him.    The  sentence  was  not  final, 
therefore  his  position  was  as  if  an  undecided  charge  q^^ 
misdemeanor  I'emaftied  against  hitn.    He  wbuld  fix  thj^J 
bail  at  $400  f6r  the  prisoner  personally,  and  twon^nreties^ 
att20iOS^ach.    .  .  '     t**!!^   ^     "  • 
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$200  each. 

W.  il;  Weir,  M  Petitioner. 

3.  N.  St.  Jem,  for  the  Grown: 
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'  •     ^   November  26,  1891. 

Coram  Lacostb,  Oh.  J..  Babt,  Bos^fi,  and  Wubtelb,  J  J. 

'      ■     ^  ,.-■:  '    ;■  ■'>'■-.'  "■    ^  .      ^ 

WILLIAM  M.  WALBANK,: 

{Plaintiff  in  Court  below), 
-.  i^    '       Appellant  ; 


J: 


;«• 


Pnqi0p^m  hospital  for  the  insAne 

{Defendant  in  Cowri  below), 

:"     BESPONDtiNfT. 


4^chUect — Submission  of  Plans— Coikiiit^Damage$ 


zl  ■ 


The  plaintiff,  an  architect,  in  re^ponBe  t^o  a  public  advertisement,  offered  ' 
plans  in  competition  for  a  building  about  to  be  erected  by  ihe  defen- 
dant, on  being  assured  by  the  president  of  defendfint's  board  that  all 
the  plans  sent  in  would  be  submitted  to  disinteredted  experts  before 

f       a  choice  was  made.     The  plans  were  not  subd^tted  to  experts,  and 
'    those  finally  adopted  were  submitted  by  an  architect  who  was  not 

<    '    a  competitor  within  the  terms  of  the  public.&dvertisement. 

»Usld:— That  the  plaiatiff  was  no^  entitled  to^limageS)  it  being  evident 

^    that  the  defendant  was  not  bound  to  adopt  the  plans  which  might  be 

''      recommendiad  by  the  experts,  and  no  partiality  or  bad  faith  in  tbe 

selection  being  proved.  p     ■   ** 

„    ,^y  ,  ,,'1 

APPEAL  from  a  judgment  of  th0;^SQperior  Court,  Mont- 
real (TArr<  J.)^  Dec.  4,  1'880,  in  tj||fi  Allowing  terms:— 

"  The  Court,  hairing  heard  i^^iartieB  by  their  respect-? 
ive^'counsel  upoli  the  merit;B*ofH£is  cause,  exaniined  the' 
proceedings  and  proof  of  record,  heard' also  the.  witnesses 
in  open  court  and  deliberateid  ;"- 

"  Considering  that,  plaintiff  has  fitiled  to  prove  the 
material  allegations  of  his  declaration,  and  particularly 
has  failed  to  prove  thiat  the  plans  and  specifications  sent, 
in  by  him  in'answer  to  the  advertisement  published  by^ 
defendants  complied  with  the  terms  4>f  said  adyertifie- 
'  mept;^  .,  -',  ^..  ,: 

'*  Considering  tlifit  said  plans  and  specifications  were 
not  acppmpanied  by  any  slatement.or  estimates  showing 
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that  jthe  cost  6f  the  proposed  baildiiig^  would  ii<^t  exceed     ^^• 
♦80,000,  the   limit   fixed    by    said    advertisement,  an^"    ]^»«|»«a      V> 
that,  although  plaintiiff  allegfes  in  his  declaration  that  he    ^ISS'  '"* ' 
prepared  such  estimates,  theu  is  no  proof  that  he  did  so  i*eo^c.j. 
or  that  he  ever  furnished  thral  to  defeiidants;  '  * 

"  Ooiniidering  that    defendants   were  not^  bound    tb 
ac!iept  said  plans  or  8pecification$,  nor  was  fl^ejre  any         ,        *'  r 
obligation  on  their  part  toward  him  ^  submit  the  same 
to  Dr.  Buck,  of  Toronto,  and  other  v^idependent  expeftsi     ' 
as  alleged  in  his,declarati<Gin  ;  '     - '  _^    y'  ^     ,       /  v   ^^ 

"  Oons^ering  thy^t  plaintiff  has  failed  to  pi*w  aA^    4^- r^^^^ 
''contract,  express  or  implied,  qn  defendants'  part  to  pay  for    "^  ^  • 
such  i^i^s,  and  s]p»ecifications,  or  any  misrepresentation  J^     r  .* 
or  bfi4v^fa3t|i'in  theirv  dealings  with  hini,  and  that  his  ac-*    :; 
tioa  is  unfounded  and,  unsupported  by  pro^f,  and  that,      '  ' 

moreover,  the  material  allegations  of  defendants'  pleas 
are  eatabiishM •;     ;V'  .  i 

"  "  Doth  dismiss  plaintiff's  action  with  costs,  distraUs 

■  sbpt. n,M(im^  '■   ^'-'^i ;:■-■•""  .,:■■■' ^■^■:* Wh''r'$. 

^RIC.  pmith,t6t  appellant.     /  '    ,  '     4  # 

L.  H.U^vtdson;  Q.  d  for  respondent;  -      ,^    ^ 

: \Nov. ii&,  189X.J  ,  ■  ^  ■  ^^>--r ■  ■,:-;.;  yK. ... '  ; -':>'-' 'r''\.  I ■--. 

Laoostb,  Ch.  J. ;— 

0..     ■"  ■  ■'■■■■; 

■     itppel  par  le  dediandeur  dn  jugement  qui  d^boute  son'; 
action.-.:  '■■'.;    ■.       "•  '  '\^V,.,  ■.;  .^'v.\    .::  ■:■■.-.■'.''' 

t'actibn  est  poiar  $2ft66,  valeur  de  plans  et  dewflC^ 
12,000  4e  dommages,  en  tega*|4,0ft^  "  ^ 

li^appelant  allegu^  que'j^e  20  ^fl^^^l,  Tintimte  a  fait 
insurer  dan^ites  jouruaui:  Tavis^suivant : — 

"^     ;••  PnM*8t»ia  Hoewti^M- the  liisane."  ^     '  >.    '     ,  ^  , 

«  .,    Province  of  Qiiol^        "  •  *        ^ 

To  Ardiitects.  -  *  '  '   -   ^r 

.  PUnf  luid  specifications  *re  invited  for  '|;he  erection  oithe  lAatn  build-  '" 

ing  c^  ttte  ftboti6  Hoeintal,  oa  tha  latest  improved  seienfific  and  eeodomi- 
tal  princffdeet  <^  not  t«  exceed  |s6,000,  to  iadnde  tteatiog,  wa&r  and'> 
veiiitilationi  »\        '    \,      •    *  .      ^ 

Accommodatioa  for  2S0  patients,  exclusive  of  staff.  ^ '«'  '  f  .^^  ^  ^"^   ■ 

I'  W  .      f  •      •         "'■  T|     IfJI 
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The  aite  is  altnated  three  miles  froill  thA  city,  on  theLower  Liichine 
Road.  ,  " 

Plans  required  on  or  before  Ist  December. 
For  furtlier  information  apply  to 

Q.  B.  BuRiiAND,  President, 
Oct20tb.     »   \:M''  "    ^     '  ■  Montreal. 

s^t  In  cet  annonce,  I'appelant  eit  all6  trouver  Bur- 

le  president,  pour  s'enqtifirir  si  lea  conapfetiteurs  89r 

jitvtrfdt6s  fr^nchelnent,  et  il  rinfoTimi.  que ,  d'apr^;;)a 

Wk  nne  promesse  avait6t6  faite  A  Hopkins  d'Accepter 

I^anV     Burland  lui   r^ptin^it  que  la  rameur  6tait 

iSseV  qu^xJa  decision  serait  impartiale  vu  que  les  plans  ( 

8eia4«}it  d'fthprd  soumis  k  uri  Dr.  Buck  de  Toronto  ei  ,6 


N 


lux  autres,  8p(gcialist68  experts  dansx^ces  genres  de«^ns- 
^tmqtion,  et,  qu'^pr^s  avoir  pris  leur  avis,  le  burekn  'des 
gQuverneuTs  de  "I'asile  d6ciderait  lequel  des  plans  serait 
adopts.  ^  ' 

En  parlant  ainsi,  ajoute  I'appelant,  le  prfisident  a  oblig6 
ri&timSe  a  remplirces  conditions  et  a'Soumettre  les  plani^ 
aux  experts.  .  \ 

L'appelant  a  pr6par6  les  plans  et  devjs  et  les  a  livrfis 
„  le  80  novembre. 

L'intim6e  n'a  pas  soumis  les  plans  aux  experts,  mais  son 
bureau  de  gouvernfeurs,  t)u  ^n  comity  de  fl  bureau  a 
choisi  le  plan  de  Hopkins  qui  n'Stait  pas  un  des  oompfiti- 
^teurs  inx  tehnes  de  I'ayis,  qui  n'avait  pas  produit  s^ 
plans  dans  le  temps  fix6,  qui  n'kyait  pas  fait  de  devis  el^ 
dont  les  plans  n'kaient  pas  confohnes  k  I'annonce  en  ce 
qu'ils  ne,  pourvoyaient  pas  au  drain^age,  k  la  ventilation, 

L'appelant  allSgue,  de  pftis,  que  le^jhoix  des  plana  de 
Hopkins  a-6t6  le  rfisultat  du  fa^ritisine  et  a  6t6  fait  en 
violation  des  conditions  de  I'annoiice  ;  mfin,qaeses  plans^ 
lui  out  6t6  remis  endomma^^s  ejt^  que  ses  devis  ne  lui  out* 
pas  6t6  remis.  -  *     '        -    ^   » 

II  cQuclut  k  oe  que  ordre  soit  donn6  k  rintimSe  de  sou- 
mettre  les  plans  au  Dr.  Buck  et  k  deux  autres  experts, 
pout'  que,  sur  leur  rapport,  le  bureau  des  gouverneurs 
fasse  son  choix,  et  qu'a  a6faut  de  i^  couformer  &  cet  ordre, 
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i'iiitim^e  soit  ooirdamn^e  k  Ini  payer-  les  dommageiB  et  la 
valeuT  de  ses  plans.  " 

L'intini6«ja  plaid6  que  les  plans  et  devis  de  I'appelpik  ^2Su?.* 
n'6t^ent  pas, en  conformity  avec  les  oonditioitis  de  I'aTis;  uw^iiTdj. 
que  rintin(§e  n'Stait  pas  tenue  d'accepter  anctui  des  plant 
ni  d'en  payer  ancnn,  et  qti'elle  a  fait  son  choix  d«i  bonne 
foi,  etn'a  usfe  d'ancnne  fraude ;  que,  par  onbli,  elle  n'avait 
pas  remis  les  devis  k  I'appelant  lors  de  Taction,  inais 
qu'elle  les  lui  a  remis  avant  le  retour  de  I'actioo.     A 

Je  n'aarais  pas  6t6  dispose  h  baser  le  jugement  sur'"  la 
non-conJ^rait6  des  plans  avec  les  ^onnSes  ihsfer^es  dans 
Tannonce.  «, 

L'intimC'e  se  plaint  qa'il  a  demands  les  plans  d'une' 
b&tisse  pouvsint  accommode^SO  patients,  et  les  plans  de 
I'appelant  sont  faits  pour  loger  162  patients. 

Le  cout  de  la  bft'tisse  est  fix6u  $80,000  dansraris^  L'in- 
tim6e  pr^end  que  le  cout  ds  la  batisse,  d'aprds  les  plans 
de  Tappelunt,  aurait  6t6  dll  $98,000,  et  elle  base  cet^e 
assertion  sur  le  fait  qu'nne  soumission  pour  la  construc- 
tion de  la  b^ktisse,  d'aprds  les  plans  de  I'appelant,  aurait  6t6 
produite  en  m6me  temps  que  les  plans,  et  qu'aucune  autre 
estimation  du  codt  n'accompi^nait  les  plan's. 

Des  plans  fitaiWt  demand^s  °  pour  une  bfttisse  de 
180,000.  Eh  produisant  ses  plans,  I'appelant  n'«tait  pas 
tenu  de  mentionner  le  cout  de  la  construction.  II  6tait 
pr68utii6  6tre  de  $80,000.  La  soumission  n'6tait  pas  faite 
par  I'appelant.  C'6tait  eelle  d'un  tiers,  Bastien.  Cette  sou- 

inission  ne  deyait  6tre  ouVerte  qu'au  cas  d'acceptation  des 
plans  de  I'appelant.  ", 

i^uant  k  la  diflFferencft  de  150  k  162  patients^  ces  deux 
chifires  sont  assez  rapprocKts  fpour  me  faire  dire  qu'il  n'y 
avait  pas  une  diflR§renne  fittale  6ntre  les  plans  demand6s 
par  rintimi§e  et  ceux  fournis  par  I'appelant. . 

D'ailleurs,  I'intimee  n'a  pas  r§pudi6  ces  plans  de  I'appe- 
lant ;  elle  les  a  sQumis  aved  les  autres  aitx  actionnaires 
de  la  compagnid         '  i  «S' 
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ceptor  le  moilleur  plan,  ni  sncan  d'eax,  mais  Beulement 
qu'elle  devait,  av«(nt  do  faire  son  choix,  leB  soumettre  ^ 
des  experts  d6»Jnt6re886g. 

L'appelant  ne  dit  mdme/pas  que  rintim6e  6tait  tenue 
d'accepter  ceui  qui  seraiotit  8ugg6r68  par  lea  experts.     Le, 
bureau  des  gouverneurs,  mfeme  d'apres  les  prfetentions  de  . 
l'appelant,  devait  faire  finalement  le  choix. 

Puiaque  rintim^e  n'6tait  i)a8  oblig6e  d'accepter,  l'appe- 
lant ne  pent  pas  Ja  poursuivre  pour  dommages  parce 
qu'elle  n'a  pas  acc6pt6.  Lea  dommages  naiaaent  de  llnex- 
§cution  d'une  obligation.  II  ne  pent  y  avoir  inex6ctttion 
d'obligation  quand  il  n'y  a  pas  eu  d'obligation.  Si,  lora 
de  I'annonce,  les  gouverneurs  de  Tintimfce  avaient  et^ 
I'idfee  pr^confue  d'accepter  les  plana  d'Jttopkina,  I'lntimfie 
aurait  encouru  une  r^sponsabilit^,  non  paa  en  vertu  d'un 
contrat,  mais  k  raison  de  sa  mauvaiae  foi  en  trompant  les 
comp6titeurs,  mais  cette  preuve  n'est  pasVaite. 

L'intimfee  a'est-elle  oblig6e  k  soumettr^  lea  plans  au 
Dr.  Buck  et  aux  autres  experts?  II  est  vrai  que  par  une 
resolution  dea  gouverneurs  il  a  6t6  decide  que  la  chose 
serait  faite.  Mais  cette  r^aolution  n'etait  que  pour  li#ur 
gouveme. 

S'ila  ne  I'ont  pas  ins6r6e  dsuis  I'avis,  c'est  qu'ils  ne  Vou- 

laient  pas  ae  lier.  ,         »         '        „°  ,     - 

•Mais,  reprend' l'appelant,  l'annonc6  dit  de  r6f6rer  au 
pr^ident  pour  plus  de  renseagnements,  et  k^pr^ident  a 
mentionnfe  la  resolution  k  l'appelant.  Je  ne  crois  pas 
que  le  president  en  mentionnant  ee.fait  ait  vouls  tier 
la  compagnie.  II  I'a  fait  pour  prouver  Ia:fcinc6rit6  dea 
directeura,  ^i        ,  _>;         »  7     " 

D'ailleurs,  aurait-if  voululie^la  compagnie ^w'fl  »« 
I'aurait  pas  pu.    '•    ',  '        "^\ 

La  reference  «i  president  se  rapportait^ux  details  de 
la  construction, -et  avaitpour.bftt  de  atteux  faire  connaitre- 
ce  qi^e  d6sirait  AW>i«r"l»  compagnie,  iSais  non  pas  de  lier 
'hi  compagnie  A  d«^  ^Qn^itious  additiouiSeHes. 

L'l^pelant  «e  pUjiit  tja'aikTea  le  dfilai  expir6  pour  la 
product|oi|i*Aeb  planp,^bn  t  demands  A  Hopkins  de  pro- 
duire  les  aAw.  (Xe^  vrai ;  iaais  pu%ue  Pintim6e  n'dtait 
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tenne  d'aocepter  attonk  plan,  rien  ^^*emt>6chait  ^m «     ^^ 
^emauder  d'autres  architectes.  *      *  ^•^i^ 

V  Lo  ohoix/ rae  parait  avoir  6t6  fait de  bonne  foi.du moiiw,    KltaJ^V 
il  n'y  a  aubune  preuve  de  favoritisme  ;  ce  n'est  mdme  pas  UMM«ai. 
le  bureau  des  gouverneurs  qui  a  fait  oe  choixi    O'eat  un       > 
>oomit6  special  appel6  Comit6de  Construction-  '^    >.';    , 

;    Oe  n'est  qu'aprds  avoir  lai886  les  difii&rents  plans  expo-  i:  >     ■ 

iWi  pqjlrrtl^xamen  des  souscripteurs  et  citoyens,  et  aprds 
imiir  xe^n  les  suggestions  de  chacun,  que  le  choix  a  6t6 

:^*v/.  ■■'         ■..--;■    ..-..■..■,■■    ../'.'.  ■     ■■■■.'  ,£.^r.: 

;■' !'  liTappel" est  reiivbyi^. "  '"  '"f "  .    .  ;■ ,     -'l-.  ..'.■_  -■  ■'•=-^-' ~" 

'■   Pavidson  Sc  jfei/cAtc,  for  respondent.     '  < 
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*^%-;';',  ,.:■  -^-.r:,^    ,:  :-■,".;■'    Nbvember  27,  18§1.   ." 

Coram  Lacoste,  OJ.,  Bosfltli, .  BlInohbt,  Wurtblb^^  ^^ 
^    '  and  Tajt,  JJ.  •     :  \ 

.      ■  .'  ■  ■'  ^"  ■  -'■'*  ■;:"■ 

^  ALEXANDRE  BOURGBfAUr 

/  '.  ■■ 
AZARIE  BRODEUR, 

V      ^     \Plaintiffin  Court  belmo),"      »^ 

.  ■    -  X    -\  '■>'-.'  -  •'    ILbsponsbnt.  ; 

■,   ■     -      .  >:   T- ;     .  t     ,-  ■.:;:!;.■■  .;;■  ■..'"       '»''.■■■      -'  ' 

Fh^skimi^ProcS^qfdarvim^C.  C.  JfeO ;  82  Vic.  (Q),  c.  82, 

,         «.  1— ii.  S.  Q.  6861.       _ 

•,■  a;  ■  f-    ,■::    .  ■■,/  ■    '   .     Iir,     i ...  -^ 

^taD.:— That  the  oath  of  the  pbyaician  or  Hntgeon,  which,  nnder  R  S.  Q. 

6851.  makea  proof  as  to  the  nature  and  duration  of  the  Services,  can 

•;  only  be  lebntted  by  the  clearest  and  n^oat  precue  teBtioHmy,  which 

p   was  not  foi;md  by  the  Courtin  the -present  caae,  in  which  by  tb^ 

*-    ,  V  nevidence  <rf  doctors  who  liad  not  seen  the  patient  before  or  daring^^ 

^he  illness,  apd  who  did  not  speak  positively,  it  was  8ouKbj|Myndace 

a  physician's  account,  for  treating  a'^Me  <^  Ihictare  of  thdJIHHne, 
fh>m  $175  to  $100.  ^^HF 
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Appeal  from  a  jadgmen^  of  ^e  Superior  Courts,  Mon- 
treal (J»TT^,  J),  May  14, 1890,  illiike  following  terki :— « 

"LaCourjetc "  ,    #^' '    '  ■    .    ■  ■\ 

" Attendu  que  le  domandeur  le  pourvoit  en  recouvre* 
.  ment  d'un^  Bommo  do  |200,  k  laqndio  il  a  rMuit  son. 
cbmpte   de   4251,  pour  coiiHultatioDH,  Hoins   et   sorricec^ 
J'  reudus  uu  d^funduur,  ^  ro(u;aaion  d'uue  fracture  de  la 
olavicule  droit«s  et  ce,  pcmdant  uifkie  p6ribde  de  trois  mois 
et  demi,  du  20  octobre  18H8,  au  8  f6vrier  1889  ;. 
'*'Attendu  que  le  d6fendeur  conteHte  cette  domande, 
^Jdisant:  que  la  valeur  dos.  soins  et  servicea  renduB  n'est 
'    tout  au  plus  quo  do  $50;  qtie  d'aillours  le  trailemunt  du 
"domandeur  a.6t6  inhabile  et  contraire  anx  rdgles  d^  la 
science  et  a  prpdu,it  chez  le  d6fendeuc  des  d^sordres  gra- 
ves qui  enl6vent  toutcj  valour  aux  services  renduK,  et  ou- 
vrent  m6me  un  roibpurs  en  ddmmages,  mais  que  u6an* 

er  lo  proofs,  il  aofFert  uue  somme 
ette  ofiref  avec  consignation,  et 
ictioivf>our  le  surplus ;        .    -  '    ■ 
ndojir  a  admis  la  requisition  des 
que  ce  dernier  a  6tabli  la  nature 
et  la  dur6e  de  ses  sei'vices  qui  sont  cpnformes  aux  entries 
et  charges  6num6r6es  k  son  compte,  et  qu'il  a  prouv6  que 
ces  charges  sont  raisonnables  et  ordinaires ; 
"  Vu  I'article  2260  du  Code  Civil ; 
"  Attendu,  en  outre,  qtH  le  d6fendeur  n'a  pas  prouv6 
les  allegations  de  son  exception,  et  que  la  preuve  g6n6rale 
qu'il  a  tent^e  pour  6tablir  que  danipin  cas  ordinaire  de 
fracture  de  la  clavicule,  sans  aucnne  complication^  une 
fipmme  de  $50  pent  6tre  une  remuneration  suffis^uite, 
pai^  que  les^soins  du  medecin  ne  sont  alors  requis  que 
pendf^quelques  jours,  ne  saurait  s'appliquor,  dann  Tes- 
pdce,  vn  la  nature  et  la  dur^e  des  soins  doun6s  a^  d6- 
fendeur;  '    --     *  .. 

"  Attendu,  en  consequence,  que  la  contestation  du  de- 
fendeur  est  mal  fondee ;       >  '  < 

"  Attendu  n6a'nlnoins  que  le  demandeur  a  adnug/^n'ap^ 
vant  Taction  il  avait  consenti  k  reduire  sa  denmnde  i' 
|175  ;  qu'il  est  etabli  que  le  defendeur,  de  son  c6te,  avait 


moms,  comme 
'do  $.100,  il  reno 
domande  le  re 
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coni^U  h  payer  cette  poi^mo  en  disaot  an  dlomandtmri 


■ur  I'offre  docettfl  reduction,  qu'il  Ini  onverrait 

quo,  ce  qui  'jmpliquait  u^cttwairtinieal  an  ch 
.    lo  montnut  ainsi  fii6  ;    -  .    * 

.    "  OonsidSrant  qu'il  y  a  lieu,  en  tel  cas,  dn 

entro  l«n  parties,  Tarrangertiont  auquel  elluji  a'6taien 

m^mes  arrdt^His  avant  I'action  ;  ^ 

*'  Renvoio  I'exceptiou  et  d6ienm>  du  il6fendeur,  d 

see  oifrea  ot  uonBignation  iniiufliBantes/et  lo  condamne 
"      payer  au  demandour  la  dito  somme  dig  fltfi,  averf  int6r6t 

dtt  27  septoinbro  1889,  jour  de  rassfg^ation,  «tt  |(B«  d6peni 

d'ufie  action  de  oetto  clasae,  diatraitflf  etc." 
Nov.  20,  1891.)  I  -  ' 

a  A.  Oeoffrion,  Q.C.,  for  appellan^  /'^ 

C  I«6<bm/,  for  respondent.  v       / 

Nov.  21,  1891.1 

/•;■  ■    /  -.. 

Laooste,  0.  J.  :— 

Action  pour  sorvicea  professioniiielH  ^'i|ii'm6decin.  DV 
prds  compte  pmduit,  aen^icea  |251,;|)our  \6duction  d'u^l^' 
/       fracture  de  la.cl^'icule  de  I'fepa^le  droitev^^I/action  a  m 
/       prise  pour  $200^  Jugehient  i»ur  1175.     «.V 
/  Plaidoyer:  i;iutim6  n^a  pa/rendn  des  ser^ees  pour  le 

montaut  r6dam6.   Les. services  qn'il^  rendus  ntp^ralaient- 
pas  plus  de  flOO.     IF  ajo.ute  q^e  le  traiteme'nt  dfefecttflKu. 
que  Tintimd  lui  a  fait  subir,  a  en  pom*  r6sultat  ul^e  par6 
sie  d'une  partie  de  la  ipiiin ;  de  U  uae  dimyii^aoii  dans 
la  valeur  dea  serviqesf    4,  .^  ',  \ 

La  question  a  6t6  ,simpm6e  par  Vadmission  qiii  stM6 
faite  k  Targument  ^Si  rapp^ant,  qiie  la  dSfense  reposV- 
actuellement,  uniquement  sur  Ife  faft  que  la  maladie  x^' 
requdrait  pas  tons  les  services  mentionnigs  an  compte,  et 
que  la  somme  de  |100  offerte  ajyant  rinstitutio^  4%  Pac- 
■■  -     tionfitaitsuffi^anie. ■'■-;;■•■  :>■  ■"'^'  :/..'''''\  V  j:-";/-/^^.f ! 'V' : 
'     L'appelant  admet  done  la  reqaisition  dea^^erviees  de 
7"  Hntimfi.  ■  .<,     V     .  \,.       .^" 

p     L'intim§a,  aouff  Pautorit6  de  I'tfrt.  2260,  0.  O!,  pro*v6, 
,  /    par  son  serment,  la.natuTe  et  la  dur6e  /de «ei  s^vicesiels 
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que  portte  d.son  compte,  et  il  a  fait  entendre  le  D*.  Des- 
rosiers  q^i  a  6tabli  la  valeut  des  services  tela  que  d6cri<8. 
,  L'appelant  a  fait  entendre  quatre  tfimoins,  les  Dfs.  Rot- 
tot,  Guerin,  Brof^seau  et  Lamarche.      "  I 

Trois  de  ces  mfedecins,  les  Krs,  Rottot,  Gu6rin  et  Lamar- 
che, admettent  la  valeur  des  services  en  enz-m^es  tels 
que  port68  au  compte  ;  seul  le  Dr|()>feros8eau  trouve  le  prix 
des  visites  trop  6lev.6.      ,    ,    '      ^^_ 

Tous  quatre  sont  d'opinion  que  la  rMuction  et  le  trai- 
tement  d'une  fracture  de  la  clavicule  ne  valent  pas  plus 
de  $100,  montant  oflfert  par  Tappelant. 

Aucun  de  ces  mfedecins  n'a  vu  le  patient  durant  sa  ma- 
ladie,  mais  ils  ont  formfe  leur  opinion  sur  les  dires  de 
Tappelaqt,  sur  I'examen  de  sa  personne  et  sur  le  t6moi- 
gnage  du  Dr.  Brodeut. 

Quelques  jours  apr^s  I'accident  il  est  survenu  une- 
par^sie  oU  paralysie  partielle  des  doigts  de  la  main  droite. 
Le  Dr.  Brodeur  I'attribue  k  la  fracture-  et  a  ses  cibs^quen- 
ces,  tandis  que  les  m^decins  de  la  defense  Timputent  k  la 
compression  trop  forte  du  bras  et  a  I'emploi  d'un  coussin 
que  rintim6  a  mis  sous  raieselle  pour  maintenir  le  bras 
dans  la  position  voulue,  afin  de  permettre  k  la  clavicule 
de  se  consolider. 

Ces  mfidecins  sont  loin  d'6tre  positifs.  Ainsi,  sur  la 
cause  de  la  par^sie,  le  Dr.  Rottot  dit,  «n  rSponse  k  la 
question :  "  li»  parfesie  peut-elle  6tre  assignee  k'xme  autre 
"  cause  que  la  compression  ?"  "  Je  ne  voudrais  pas  dire 
"quec'est  impossible;  mais  je  ne  puis  pas  me  I'expli- 
"quer." 

Le  Dr.  Gl-u6rin  dit :  "  Je  ne  dis  pas  positivement  que 
"c'est  Ik  la  cause,  mais  je  dis  que,  selon  mon  opiniop, 
"  c'est  la  la  cause." 

Le  Dr.  Brosseau  :  "C'est  dans  I'ordre  des  chos^s  possi- 
"  bles...  La  pTobabilit§  est  de  un  k  mille."  ,  ^ 

L^  Dr.  Lamarche :  "  Rien  ne  me  pennei  de  I'attribuer 
"  k  d'autre  cause.  Cependant  il  faut  bien  se  rappelef  que 
"  je  n'ai  pas  constats  les  d^g&ts  au  moment  de  I'accident." 

Snr  I'utilitfe  des  soins  nous  trouvons  la  mdme  hesitation. 
^     Le  Dr.  Rottot  trouve  difficile  d'6 valuer  les  soins.    II 
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admet  que,  si  les  soins,  donnfes  par  le  Dr.  Brodeur  pen 
dant  trois  on  qnatre  mois,' aaient  aH^li^nent  nficessaires, 
"  alors  le  prix  n'6tait  pas  trop  61ef6,"  admettant  ainsi  la 
possibility  de  l'utilit6  de  tons  les  soins  p6rt6s  au  compte. 
Le  Dr.  Gu6riri  trou've  remarquabte  que  la  maladie  dft 
dur6  aussi  longtemps  et  qu'elle  ait  6t6  assez  grave  poiS 
nficessiter  des  visites  quotidiennes.  Dans  cette  expression 
se  trouve  un  doute.  . 

L6  Dr.  Laraarche  y  voit  un  cas  simple  qui  n'exigeait 
pas  les  services  rendus.     Cependant  on  lui  demande: 
••  Vous  fites  bien  positif  k  dire  que,  d'apres  le  t6moignage 
"  du  demandeur  lui-m6me,  il  n'y  avait  pas  de  <^s  compli- 
••  cations  qui  pouvaient  en  fyire  un  cas  grave  et  excep- 
"  tionnel  ?  "Tlfiponse.— "  Quant  k  cel»,  je  ne  voudrais  pas 
"  6tre  trop  affirmatif.  J'affirme  ijue  je  ne  vois  rien  ;  main- 
"  tenant  que  j'eiamine  le  malMde  qui  est  gu6ri,  rien  ne 
"me  permet  de  croire  ,qu'il  V  a  eu  autre  chose  qu'une^ 
"  fracture  simple."^    Question.!"  Et  d'aprds  le  t6moignage. 
I' du  demandeur  lui-m6me  qu^^  vous  avez  entendu,  n'au- 
'•riez-vous  pas  la  m6me  opinion  ?  "—R6ponse.  "  Oh  oui, 
"  je  crois  que  oui;    Qa  me  parait  comme  9a." 
II  y  a  doute  4ans  ce  tSmoignage. 
Surremploidu  coussin,  les  opinions  des  mMecins  de 
la  defense  sont  partag^es. 

En  supposatnt  que  la  parfisie  soit  due  au  ttaitement 
deux  des  mSdecins  de  la  defense  sont  d'opinion  qu'il  y 
aurait  lieu  k  diminution  dans  les  chs^rges.  L'un  d'eux*^ 
dit  qu'on  ne  doit  pas  faire  payer  les  soins  rfeultant  de 
ces  complications.  Le  Dr.  Gu6rin  est  d'opinion  contraire. 
II  r6sulte  de  I'eusemble  d6  la  prenve  que,  d'un  c6t6,  il  y 
al'affirmation  du  Dr.  Brodeur,  l'intim6,  ^rla  nature  de 
ses  services  re\idus  et  sur  leur  dur6e,  fet  que,  d'un  autre 
c6t6,  on  a  I'opinion  de  quatre  mfidecins  qui  n'ont  pas  vu 
le  malade  durant  la  maladie  et  qui  d6clarent  ne  pas  pou- 
voir  affirmer,  mais  qui  sont  d'opiiiion  que  la  maladie  n'a 
pas  n6cessit6  tons  ces  sbins,  et  qu'elle  a  H6  aggrav6e  et 
prolong6e  par  le  traitement  du  Dr.  Brodeur,  traitement 
que  quelques-uns  d'eux  approuvent  et  que  d'autres  dfis- 
appronvent.    *> 
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A  qaell(B  conclusion  devons-nous  arrjlver  ?     •> 

La  loi  noi:i9  dit  que  nons  devons  croire  le  mSdecin  qui  a 

soign6.    Son  t^moignage  a  une  force  probante  et  oom- 

LMOfta,c.J.  pl^te  qui  pent  ^tre  assimil^e  k  celle  de  la  pr^somption 

juri$t  laquelle  pent  6tre  combattue  par  une  preuve  con- 

traife,  mais  ne  peut  ^tre  d6truite  que  par  une  preuve 

forte  et  prfecise,       ,       ..  ^        . 

Nous  ne  trouvons  pas  ces  caractdres  dans  la  preuve  de 
la  defense,  et  nbus  confirmons  le  jugement. 
\.  Jnds:ment<con  firmed. 

E.  Bauset  for  the  appellant. 

C.  Iieftew/'for  the  respondent.x 
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Novem^r  2J,  1891 

Coram  Lacoste,  Ch.  J.,  Bossi,  Blanghet,  Wurtelb  and 

Tait,  JJ. 

REG^NA  V.  BOURDEAT?^. 

Criminal  Procedure — Reserved  Case—r4rfifendm 
prisoner  to  produce  document — Verbal  e 

'^bld:— 1.  That  a  Reaerved  Case  will  not  be  sent  back  to'lte  amended  by 
\  .  the  judge  who  reserved  it,  upon  the  mer&allegation.of  the  prisoner  or 
\    bis  counsel  that  the  facts  arc  not  accurately  stated  thereiti.  '  * 

2.  Thataprisoner  is  notf  entitled  to  complailfbf  short  notice  to  produce  ' 
a  document  at  bis' trial,  where  it  is  shown  that  the  document  in  ques-  . 
tion  was  in  the  possession  of  a  person  under  the  control  of  the 
prisoner  and  his  counsel  on  the  day  of  the  trial.  ^ 

3.  That  the  prisoner  having  in  the  Circumstances  declined  to  produce 
the  document,  secondary  evidiince  was  admissible. 


Hearing  on  Case  Reserved  by  Cross,  J.,  at  the  Sep»- 
tember  Term  of  the  Court  of  Queen's  Bench,  Crown  i|ide, 
held  at  Montreal. 

The  facts  are  stated  in  the  opinion. 

Nov.  21, 1891,] 
'   ^.  Jean,  for  the  Crown,  .  •  i.. 

S<.  Pferr«,  Q.C,  for  "the  prisbner.       j 
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"^     Nov.  21, 1891.]     ' 

"^      Laooste,  Oh.  J. : — 

Botirdeaa  a  siibi  son  procj^s  |>pur  incendiat  et  il  a  6t6 
» trouv6  conpabliii?   Dans  le  cours  dti  procds  la  Conronne  a 
prouv6,  par  t^mointt;  diff(§rents  conti^s  d'assurance  avec 
des  compagnies  d'assnrance.  '    \.        i 

La  question  repose  sur  radmissibilitd  de  la  prenve 
orale. 

Le  President  de  la  Oour  constate  ceTqui  suit :  Le  pro- 
ems a  duT6  trois  jours,  du  16  au  18  septembre. 

Le  premier  jour,  I'^vocat  de  la  Gouronne  a  pr68ent6  un 
ftvis,  qu'il  avait  fait  signifier  au  prisonnier  de  produire 
leg  copies  d'assurauces  en  sa  possession ;  et  11  a  alors 
intini6  k  I'avooat  du  prisonnier  de  les  produire  ou  dft 
,  declarer  qu'il  refusait  de  le  faire,  lui  offrant  du  d6lai  s'il 
le  requ^rait.  L'avocat,  pour  toute  r^ponse,  lui  dit  que  }& 
Gouronne  devait  faire  sa  cause.  / 

Au  pecond  jour,  la  Gouronne  tenta  ^  faiie  la  preure 
par  t^moins  des  contrats  d'assurance,  mais  l'avocat  du 
-  prisonnier  s'y  objecta,  all^guant  I'insuffisance  ^e  I'avis  vu 
que  le  d6lai  6tait  trop  court,  et  que  la  copie  laiss6e  au  pri- 
sonnier n'6tait  pas  certifiee.  Oette  objection  fut  prise  en 
ddlib^r6,  et  le  matin  suivant,  la  GouldSclara  I'avis  insuffi- 
<^sant.  Toutefois,  la  Gour  permit  de  prouver  que,  lors  de  la 
signification,  le  grand  conn6table^qui  signifiait,  avait  in-  > 
form6  le  prisonnier  de  la  teneur  de  I'avis,  et  que  le  pri- 
sonnier ordonna  k  une  certain^  personi^e  de  les  apporlter 
en  cour  pour  qu'elles  fnss^nt  remises  h  son  avocat,  et  que 
ces  polices  §taient,  dds  le  premier  jour  du  proofs,  en  la 
possession  d'une  personnd  sous  le  contrdle  du  prisonnier, 
et  par  consequent  sous  le  contrple  du  prisonnier  et  de 
son  avocat.  • 

Oette  preuve  faite,  la  Oour,  permit  la  preuve^orale  des 
contrats  d'assurance  malgr^  I'objection  de  l'avocat  du 
prisonnier. 

A  I'argument  devant  cette  Oour,  I'avooai  du  prisonnier 
s'est  plaint  que  le  rapport  du  jnge  ne  contenait  pas  un 
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expo86  fiddle  do  la  pretive,  et  demands  que  le  rapport  fut 
renyoy6  au  jnge  pour  qu'il  I'amend&t  et  que  la  prenve  fM 
produite.  Gette  motion  ne  dit  pas  snr  quel  point  I'apprd- 
oiation  de  la  pre.ave  est  fausse.  L'article  264  de  I'acte  de 
la  procedure  criminelle  permet  bien  k  cette  Conr  de  ren- 
voyer  an  jnge  le  rapport  pour  qu'il  I'amende ;  mais  la 
Oour  doit  pr68umer  que  le  rapport  du  juge  est  exact,  et 
4  moins-de  circonstances  exceptioQuelles,  elle  ne  doit  pais 
renvoyer  le  rapport.  R.  v.  Ha^lffioaift  1  Denison's  Crown 
cases,  p.  8T0.  ^" 

La^ur  ne  doit  pas  renvoyer  lo  i^pport  snr  la  simple 
demande  de  I'avocat ;  il  faut  qu'el^  ait  des  motifs  pour 
ctoire  flti'il  y  a  erreur  dans  le  rapport  du  juge.  Son 
deVoifest  d'appr^cier  la  cause  d'apres  la  preuve  telle  que' 
rapport^e  par  le  juge.  R.  V.  Brutnmitt,  Leigh  &  Oave's 
Crown  cases,  p.  9. 

Nous  refusons  d'accorder  la  motion.  \  '' 

Sur  le  m6rite :  II  app^rt  du  rapport  du  juge  que  le 
matin  di#premier  jour  du  procea,  un  avis  a  616  signifi^  au 
prisonnier,  et  qn'4  Touverture  du  proems,  ce  mdme  jour, 
le  prisonnier  a  6t6  appel6  4  produire  le  document  ou  4 
declarer  qu'il  s'y^  refusait.  Le  lendemain,  lorsque  la  Cou- 
ronne  a  tent6  de  faire  la  preuve  par  t^moins,  I'avocat  du 
prisonnier  s'y  est  oppose,  all^guant  I'insuffisance  de  I'avis. 
Son  objection  6tait^appuy6e :  lo.  Sur  le  fait  que  la  copie 
n'6tait  patf  sign^e,  et  2o.  sur  ce  que  le  d61ai  accords  pour  ' 
la  piioduction  des  polices  6tait  trop  court. 

Le  juge  n'a  rendu  sa  d^cision^que  le  lendemain,  et  11  a 
d6clar6  I'avis  insuffisant. 

On  doit  infSrer  du  rapport  que  sa  decision  a  port6  sur 
le  "  Short  Notice."  D'ailleuffs /ien  n'oblige  k  signifier  une 
copie  certifi^e  de  I'avis ;  la  loi  semble  n'exig^r  "  qn'nn 
avis  par  6crit,"  et  ce  qui  me  permet  d'inf6rer  que  la  deci- 
sion se  rapportait  ^u  ''  short ^<$tice  "  b'est  que  le  juge  a 
permis  la  prenve  pour  appuyer  I'avis  et  d6montrer  que  le 
d61ai  6tait  suffisant.  Cette  jpreuve  6tablit  que  le  Grand 
Gonn^table  a  donn6  lecture  on  fait  connaitre  la  teneur  de 
Tavis  an  prisonnier  qui  a  ordonnS  4  quelqn*tin  d'aller 

ercher  ses  polices  d'assurance  et  deles  apporter  en  conr 
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d  son  avocat ;  et  il  a  6t6  protiv6  >%alement,  qd'au  pte- 
mier  jour  du  procis,  ses  polices  6taient  en  possession 
d'nne  persoune  sons  le  con|rdle  du  prisonnier  et  de  son  »>»_^» 
avocat.  Dans  les  circonstances,  ne  deyons-noas  pas  dire  ^***'»'  o- 
que  le  prisonnier  a  6t6  suffisamment  notifi6,  que  I'avis 
6tait  tout  k  la  fbis  sijffisant  aYoc  la  preuve  8uppl6men« 
taire,  et  que  s'il  n'a  pas  produit  les  polices  cW  qu'il  ne 
I'a  pas  voulu  ?  L'avis  n'est  requis  que  pour  intimer  an 
prisonnior  de  produire  certainVdocuments,  Dans  "7  Ex- 
chequer R.  p.  646,  thoyer  8c  Collins,  il  est  dit  que  l'avis 
n'est  requis  que  pour  permettre  k  la  partie  de  produire  ,.- 
le  document  et  la  longueur  du  temps  accord^  depend  des 
circonstances,  par  exemple,  de  la  distance  que  la  partie  a 
&  parcourir,  etc. 

v^'Dans  les  circonstances  nous  crbyons  que  ce  serait  mal 
seryir  les  fins  de  la  justice,  que  de  casser  le  verdict  rendu 
dans  oette  catise,  etque  le  prisonnier  n'a  k  se  plaindre 
d'aucune  injustice,  et  qu'il  devra  subir  sa  condamnatton. 
Boss£,  J.,  concurred  in  the  judgment,  but  not  in  all  the 
reasons  given  hy  the  Cjiief  Justice.    His  t[onor  did  not 
consider  it  indispensable  that  notice  should  Jbe  given  in 
writing.    It  is  usually  givei  in  writing  because  it  is 
easier  to  prove  it.    When  notice  is  given  to  the  prisoner, 
and  he  does  not  produce  the  document,  secondary  evid- 
ence is  admissible.    The  notice  is  to  give  the  prisoner  an 
opportunity  to  produce  the  document.    If  the  evidence 
shows  that  he  has  it  in  his  possession,  it  is  not  allowable 
for  him  to  say  that  he  will  not  produce  it,  and  then 
object  to  the  notice  9s  insufficient. 

Oonviction  affirmed. 
/S*.  J^aii,  for  the  Crown. 

S<.  Pferrc,  Q.C,  for  the  prisoner.  '  ^' 

(J.K.) 
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November  27,  1891. 
Coram  Lacjostit,  Ch.  J.,  Baby,  Bossfe,  Wurtelk^  JJ. 

ARCHIBALD  MoNAUGHT^OjrT 

{Oppo$ant,  and  creditor  collocated, 

,m  Court  below), 
^,~~  Appellant; 

AND 

.  EXCHANGE  NATIONAL  BANK, 

{Plaintiff  contesting  opposition 
g.nd  collocation  in  Court  Ih^ow), 
I  '  Respondent. 

Unpaid  Vendor — Privilege  of-^OppositUm  to  sale  of  immov 
able  seized — Art.  667,  C.C.P. — Shareholder — Company. 

HiLD :— -1.  The  privilege  of  baiUeur  de  fondt  does  not  give  the  unpaid 
vendor  tlie  right  of  opposing  the  aeisure  and  sale  of  the  immovable 
subject  to  it 

2.  The  unpaid  vendor  is  not  entitled  to^  ask  for  tbe'resiliation  of  the  sale 
of  an  immovable  unleiws  there  be  a  stipulation  to  that  effect  in  the 
contract  of  sale.  -^ - 

3.  A  shareholder  of  a  company  is  nbt  entitled  to  exercise  the  4M|a  of 
the  company  in  his  own  name,  and  cannot  oppose  the  sale  oian  im- 

'^m9vable  belonging  to  the  company. 

4.^A  promise  of  retrocession'  by  the  majority  of  the  shareholders  of  a 

company  is  null,  the  company  alone  having  the  power  to  make  such 

'  an  agreement 

"  Appeal  from  two  judgments  of  the  Superior  Court,  dis- 
trict of  Ottawa  (Malhiot,  J.),  January  18,  1890.  The 
first  judgment  was  in  the  following  terms : — 

"  Consid6raut  qn^^^r  son  opposition  afin  d'annuler, 
prodnite  en  cette  cause,  le  dit  opposant  pretend  et  alld^gue 
que  la  d^fenderesse  (Ottawa  Phosphate  Mining  Company) 
n'est  pas  propri^taire  de  ces  lots  ou  i^rcelles  de  terre  qui 
ont  kik  saisis  en  cette  cause  et  qui  se  trouveraient  com- 
pris  dans  la  moiti6  sud  du  lot  de  terre  num§ro  19  dans  le 
douzidme  rang  dn  township  de  Buckingham,  et  qui  cons- 
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.tittieraient  la  dite  moitife  do  lot,  savoir  dep  lott pa  parcelles       >«' 
•connuB  et  d6Hign68  aa  plan  et  livre  do  renvoi  officiel a  du  "'N^jikft" 
cadastre  pour  1«  dit  township  do  Buckingham,  comme     "JjV'l^ff 
6tant  les  num6ro#  10-1  juBqu'au  num6ro  19-112  du  Ait       ^ 
township,  et  cette  p^rtie  des  numfiros  |9-118  et  19-1 14  qui  ^"v, 
se  trouvorait  compose  dans  la  dit*  ittQiti6  sud  du  dit  lot, 
mais  que  les  dits  lotn  on  parcelles  appartiendraient  d  une 
compaftni?  a  fonds  sociale  appel6e  The  Buckingham  Min- 
ing Company,  incorpor6o,parlettres  patentes  de  la  Pro- 
vince de  Qu6bec,  pour  |es  avoir  achetds  de  lui  dit  oppo- 
sant  comme  cfaprds  ;  que  lui  dit  opposant  se  serait  port6 
adjudicatair^do  la  dite  moiti6  sud  du  lot  numfero  19  dans 
le  douzidme.fang  du  township  de  Buckingham  le  4  f6- 
vri«»  1861,  pon*  lasommc  de  |2.'76,  d  une  vento  de  terres 
pour  taxes,  qui  aurait  eu  lieu  ce  jour  \k  dans  le  comt6 
d'Ottawa,  et  que  plus  tard.  savoir  le  14  mai  1868,  il  aurait 
obtenu  son  titre  ou  contrat  de  la  corporation  du  dit  comt6, 
poor  la  dite  moiti6  de  lot ;  que  subs^uemmentr  savoir ; 
le  11  mai  1876,  il  aurait  vendu  le  dit  immeuble  avec 
d'autres  terrains  miniers  et  droits  de  minier  k  \%  dite 
Buckingham  Mining  Company  pour  le  prix  de  |60,000, 
dont  $6,000  lui  auraient  6t6  pay6es  comptant  et  la  balance 
8tipul6o  payable  comme  suit,  |6,000,  aussitdt  que  certains 
pToc6d68  judiciaires  alors  pendknts  et  qjui  affectaient  le 
titre  de  la  dite  moiti6  sud  du  dff  lot  num6ro  19  seraient 
d6finitivement  renvoyfis  (final  dismissal^,  $20,000  en  parts 
ou  actions  acquittfies  (paid  up  shares)  dans  le  fonds  capital 
de  la  dite  compagnie,  et,  la  balance  de  |20,000  payable  en 
argent  plus  tard  (deferred  cash)  sur  les  profits  6ventuels 
de  la  dite  compagnie,  et  par  paiements  annnels  %aux  an 
surplus  des  profits  faits  chaque  ann6e  par  la  compagnie 
en  BUS  de  dix  pour  cent';  qu'il  n'y  aurait  eu  ancune  pos-* 
session. con traire  et  que  la  dite  compagnie  aurait  6t6  mise 
en  possession  des  dits  terrains,  et  qu'elle  en  aurait  pris 
possession  ^te  avant  la  date  du  dit  acte,  et  aurait  min§  le 
phosphate  sufla  dite  moiti6  du  lot  nnm6ro  19  pendant 
plusienrs  mois,  sans  aucun  trouble  si  ce  ii'est  qil'A  la  date 
du  dit  acte  il  y  aurait  eu  une  action  pendante,  institute 
pax  on  certain  Edmund  William  Murray  du  village  de 
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Bnckingham,  dans  la  Ooar  SapArienre,  dkas  le  district 
d'Ottawa,  par  laqaelle  il  r6clamait  la  propri6l6  de  la  ditu 
moiti6  de  lot  et  se  plaignait  da  trouhlu  apport6  h  sa  pos- 
session, inais  quo  ladite  action  anrait  6t6  disoontinu^e  aveo 
d^pens  peu  de  tumps  apr^s  par  le  dit  Edmund  William 
Murray  lui-mdme  avant  la  pnmve  et  I'andition  flnalo  an 
m6rite ;  que  le  dit  Edmund  William  Murray  aurait,  pen 
de  temps  aprds,  institud  une  action  au  petitpire  ooutre  la 
dito  The  Buckingham  Mining  Oompany,  dem%pdant  k 
dtre  d6clar6  propri6taire  do  la  dite  moiti6  sud  du  dit  lot  de 
terre  num6ro  19,  et  k  en  Hre  rumis  en  possession,  laqaelle 
compagnie  aurait  appol£  le  dit  opposant  en  garantie  en  la  . 
dite  cause,  et  que  lui-mdme  le  dit  opposant  aurait  appel6 
en  garantie  la  corporation  du  comtd  d'Ottawa ;  mais  que  la 
dite  action  principale  et  les  dites  actions  en  garantie  n'au- 
raient  jamais  6t6  poursuivies  jusqu'a  jngement  final,  et 
qu'elles  seraient  encore  pendanto^  ;  que  pendant  que  la 
dite  compagnie^xploitait  le  phosphate  snr  ladite  moiti6 
de  lot,  le  dit  Edmund  William  Murray  aurait  faifsiusir  in 
transitu  le  mineral  ou  phosphate  extrait  de  la  dite  moiti6 
de  lot,  ot  que  les  proces  instituC's  par  le  dit  Murray  auraient 
^paralysl  (nampet-ed)  les  operations  de  la  dite  compagnie, 
x^'  et  que  par  suite  elle  serait  d^venue  insolvable  aprds  plu- 
:^       sieurs  mois  d'op^rations,  et  que  tout  son  actif  tant  mobi- 
lier  qu'immobilier  aurait  6t6  vendu  par  aut(Mrit6  de  justice 
k  Vexception  de  1*^4''^  moiti6  de  lot,  dont  le  dit  Edmund 
William  Murray^^i^rait  mis  en  possession  par  force  et 
violenc^^t  doUt  il  aurait  emp^(ih6  la  saisie ;  que  par  stote 
de  la  discpjitiniiation  de  la  premiii^re  action  institu^  par 
le  dit  Murray  et  k  laqaelle  il  est  fait  allusion  dans  le  dit 
acte  de  vente,  la  dite  somme  de  J5,000  serait  devenne 
6chue  et  exigible,  parceque  la  dite  discontinuation  serait 
selon  le  dit  opposant  §quivalente  k  an  renvoi  difinitif  des 
proc6d6s  tel  que  voula  par  le  dit  acte,  nonobstant  que  Icsn 
dits  'proc6d6s  euisseht   6t6   renoavell6s  imm^diatement 
aprds ;  que  de  fait  il  kurait  re9a  des  parts  ou  actions  ac- 
quittdes  dans  le  foncb^  capital  de  la  dite  compagnie  an 
montant  de  |SO,OQO  en  paiement  de  la  somme  de  $20,000 
stipalte  pfiyables  en  de  telles  parts  ;  mais  que  le  capital 
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action  anrait  it6  aagnient6  (watnrod),  et  que  par  atiitV  de 
riuBulvabilit6  do  la  dite  compagnio  Ioh  ditus  parts  ne  fe^- 
ra}t)nt  d'aucune  valeur  ;  quo  lo  dit  oppoiatvt  n'aurait  rie^ 
rofu  do  la  dite  compagnio  anr  la  Romme  de  |20,000  stipu- 
l6o  payable  aur  le  sarplxiH  dea  profltd  exc6dant  dix  poar 
oont  chaqno  ann6o,  et  quo  par  Hulte  de  I'aagmentation  oa 
mujoration  du  capital-action  ( watering  of  the  stock)  de  la 
compagnio,  la  dito  slipalatiou  6tait  devenue  illusoire,  et 
ce  par  le  fait  de  la  compagnio;  que  do  plus  lui  le  dit 
opposant  anrait  un  interdt  direct  dans  la  dite  moiti6  de 
lot  comine  I'un  dos  principaux  actionnaires  de  la  dite 
compa^nie  ;  qne  son  int(:r£t  dans  lo  dit  domi  lot  de  terre  ne 
sorait  pas  seulement  celui  d'un  cT6ancier  privil6gi6  et  hy- 
pothScaire,  mais  bion  aussi  celui  d'un  co*propii6taire,  en 
sa  quality  d'actionnaire,  et  que  comme  tol  cr6ancier  privi* 
I6gi6  ot  actioniitlire  il  sorait  bien  fondd  k  s'oppqser  on  son 
propro  ot  privo^  nom  k  la  rente  do  la  dite  moitiS  snd  du 
num6ro  19  dans  lo  douzidme  rang  da  township  de  Buck- 
ingham, et  k  demander  la  nuUitd  de  la  saisio  de  la  dite 
•  moitiS  de  lot,  comme  faito  tuper  nam  domino ;  pourquoi  11 
conclut  k  ce  quo  tons  los  proc^d^s  snr  la  dite  saieie  quant 
k  la  dito  moiti6  do  lot,  soient  suspondus  et  arrdt^,  et  k  ce 
que  la  dito  saisio,  quant  k  la  dite  m^iti^  de  lot,  soit  d6cla- 
r6e  avoir  6t6  faite  super  non  domino  et  partant  nuUe  et  de 
nul  offet,  et  k  cequ'elle  soit  mise  de  cot6;  k  ce  qa^imain 
lev6e  en  soit  donn6e ;  que  djPps  il  soit  dSclard  et  ad- 
ji^^  que  le  dit  opposant  a  anrmtMt  aotuel  de  natare  k 
•Itii  donner  droit  de  faire  la  dite  opposition  pour  lb  conser- 
vation de  ses  droits  ; 

'  "  Oonsiddr&nt  que  la  dite  demanderes«e  a  coiitest6  la 
dite  opposition  par  une  ddfense  en  droit  par  laquelle  elle 
alldgue  I'insnffisaace  des  allegations  de  la  dite  opposition, 
et  par  une  defense  en  fait ; 

"  Oonsid6rant  qu'il  est  6l;abli,  tant  par  la  preuve  orale 
^ue  par  let  titres  prodnits.en  cette  cause,  qne  lors  de  la 
saisie  r^lle  pratiqu6e  sur  elle  en  cette  cause,  la  d§fende- 
resse  §tait  en  possession,  pnbliqaement,  ouvertement  et 
paisiblemeni  et  k  titre  de  propridtaire,  de  Timmenble 
saisie  en  cette  cause,  savoir  da  dit  lot  nam6ro  19  compre< 
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»■••       nut  toutei  leg  labdiviiioni  ou  pan^UlM  mentionn£*tNi 
Mrir.»iht<m  j^„g  1^  jjj„  ,,j^j^,  d«puli'plai  d'an  an  ©t  nn  jour,  ••voir 
'?fi*I!!;if    depuiH  1"  ou  verf  Ui  12de  jAnv^pr  1884 ;  que  Uditu  d^fen- 
d«r««ii«AUitpropri*tftir«dudit  lotnumAro  19.  pourl'mvAir 
•«;quiii  par  a<He  de  vei\t«  loui  R«inff  priv^«  A  «li«  (^onnonti 
par  Edward  Wiimlow  Paige  de  Schenectady  dauN  I'Mat  de 
New  York,  lun.deB  fetati  Unit d'amfiriquo, en  date  du  12 
Janvier  1884,  et  dument  enregi«tr*  hu  bureau  d'enregis' 
trement  du  comt/<  d'Ottawa.le  2  avril  Huivant;  que  la 
moiti6  oueat  du   dit   lot  num6ro  11)  danii  le  doussiAme^ 
rang  de  Buckingham  avait  6t6  octroy*  par  Sa  Miyeatf?  la 
Beine  par  lettrei  patentoa  6mau6ea  aoua  le  grand  aoeau  de 
la  Province  du  Oanada  d  Qu^tbec,  en-date  du  21  de  juin 
1862,  A  Edward  Donnelly,  et  vcndvi  par  celtfi-ci  A' James 
Byruen  par  acte  ious  teingprio4  eii  date  du  0  avril  V866,  et 
euregistr*  au  bureau  d'enregistrera^nt  du  dit-comt6  le  12 
septembre  suivaiit ;  que  le  dit'  Jameii  Byrnes  a  vendu  la 
dite  moiti6  oueat  du  dit  lot  A  Edmund  William  Murray 
par  acte  sous  soing  priv6  Higu6  et  seel  16  devant  t6moin  en  ' 
date  du  20  avril  1802,  et  enr^gistrfe  au  bureau  d'cnregistre- 
ment  du  dit  comt^i  le  20  aoAt  1862 ;  qufr  par  lettrea  pa- 
tentee ^man^es  sous  lo  grand  sceau  de  la  ci-devant  Pro- 
vince dti  Canada,  en  flate  A  Qu6bec  du  27  de  ftvrier  1864, 
Sa  Majesty  'la  Reine  a  accord*  A  John  Merriman,  pour 
bonne  consideration   mentionn^e  dads  lea  dites   lettres 
patentes,  la  moiti*  nord  du  lot  num6ro  18  et  la  moiti*  est 
du  dit  lot  num*ro  19  dans  le  dbuzidme  rang  du  township 
de  Buckingham  ;  que  par  acte  authentique  pass*  devant 
Mtre.  G.  L.  Dumouohel,  notaire,  A  Aylmer  en  date  du  26 
jnillet  1876,  lo  dit  John  Merriman  a  reconnu  et  confess* 
^ue  par  un  certain  acte  de  vente  pass*  A  HuU  devant  M^re. 
N.  T*treau,  notaire,  en  date  dn  81  de  juiljet  1878,  Charles 
Leduc,  agissant  pour  le  dit  John  Merriman  et  comfne  son 
procureur,  avatit  vendu  au  dit  Edmund  William  Murray 
1^  dite  moiti*  nord  du  lot  nQm*r6  18  et  la  dite  raoiti*  est 
du  lot  num*ro  19  dans  le  douzieme  rang  de  Buckingham, 
et  par  le  dH  acte  le  dit  John  Merriman  a  ratifi*  et  confir- 
m*  la  dite  vente,  laqnelle  vente  avait  *t*  enregistr*  au 
bureau  d'enregistrement  du  comt*  d'Ottawa  le  16  aoAt 
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1878;  qQA  p«r  tkoU*  roq*  aeinir  priv^  «n  date  da*  18  dfl 
j«nvier  1H77  ledit  Kdmuiul  Wniittiu  Murray  a  v«ndu  un 
<nnqaiAm«  indivtad«ni  laditu  moitiAnord  da- lot  nam^ro 
l»«t  dijba  U  moiti6  out  du  Iqt  nuni«ro  19  dam  lo  doasi- 
Aioo  raNfr  du  townHhip  d»i  Buokingham,  A  Jamoa  Ffanoia 
McAndrow  — loqutfl  uct«a6UMmr«ffiiitr{)  1«  II  mant  1881 1" 
.  qae  par  w;tfl  moon  neing  priv6  on  dato  da  10  raam  I8HI  «t 
enrogjatrfi  au  bureau  <f«mrogi«tr»Tmen»  du-dit  oomtft  le, 
,    Umdemaiu,  1«  dit  Jamt«  Fraiicia  MoAndrew  4venda  an 
oinquidmo  indivia  d«  la  dit«  rnoiti*  irord  da  dit  lot  nu- 
m/To   18  ot  do  la  ditu  raoiti6  ^t  du  dit  lot  nam^ro  19,  A 
William  Andt^mon  Allan  ;  qa«  par  •OD'tostamunt  solennel 
r«9a  dovant  Mtro.  J.  B.  A.  B«aadin,  notaire,  et  deax 
a^moina  aa  village  d«  Buckingham  lo  29  mai  1888,  le  dit 
Edmuiid  William  Murray  a  I6gu6  toua  bob  biens  meubles 
et   imrheableH   4   d!amo    Kllou    Morrimiur  aon   6pouHe,  A 
razcoption  de  troia  dizidmes   dana   lea' miuoa   appoltea 
"  The  Emerald  Phoaphate  Minea,"  aor  le  lot  nam6ro  19 
dana  le  douKidme  rang  du  dit  townth^p  ^  BaqH.ingham7 
de  maniire  que  la  part  da  dit  AUafi  dana  lea  dit^  mines 
fut  6gale  k  coUe  d^o  la  dite  6pquae  ;  que  le  dit  Murray  eat 
^^oddd^et  a  6t6  inhum6  le  premier  join  1888,  et  que  le  dit 
testament  a  6t6  biQ|^t  dqdient  enregistrd  au  bureau  d'en- 
regiatrempnt  du  comt6  d'Ottawa  le  14  jainl888 ;  que  par 
.acte  sons  aeing  priv6  on  date  du  22  de  soptembre  1888, 4a 
dite  Ellen  Merriman  a  ve^u  au  dit  William  Anderson  » 
Allan,  fentre  auUes  immeubles  et  aveo  divers  effeta  mobi- 
liers  tons  ces  lots  ou  parcelles  de  terre  6tant  les  8ubdiyi> 
sions  du  dit  lot  nnm6ro  19  et  constituant  tout  ce  dit  lot 
nunt6ro  19,  connus,  et  dMgn6s  au  plan  et  livre  de  len vol 
ofliciels  pour  le  township  de  Buckingham  con^me  les 
num^ros  19-1  jusqu'an  num^ro  19-114  inelusivement,  le- 
quel  acte  a  6t6  enfegistr6  le  mdme  jout ;  que  par  acte 
sous  seing  priv6  sign6  et  scelld  paries  parties ^dovant 
t^moins'  k  Ottawa  le  9  novembre  1888  et  enregistrd  le  18 
da  m6me  mois;  le  dit  William  Anderson  Allan  a  vendn  an 
dit  William  Winslow  Paige  tons  les  dits  teh-fdns  on  par- 
celles  de  terre  constituent  la  totality  da  dit  lot  nnmdro  19 
6x6b  le  donzidmerang  dn  township  de  Buckingham,  le- 
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US  k  la  d^fenderease  tel  que  ci-'dessTis 

Gonsid^rani  qi^e  la  dite  d^fenderesse,  £taiit  k  ladf^te 
de  la  saisie  faite  en  cette  cause  en  poBaes^n  da  dit  im- 
meuble  h  titre  de  propriStaire  depuis  plnaieurs  anndes,  et 
notamment  depnis  plus  d'un  an  et  vtn  jpur  avant  la  date 
/de  la  dite  saisie,  ^n  est  pr^sum^e  ^tre  laj  yraie  propri6taire 
et  ne  pent  en  6tre  d6pos66d6,  que  par  atltoritd  de  justice  A 
rinstance  du  veritable  prpprietaire  ; 

"  Gonsict^rant  qne»  I'opposant  comme  cr^ancier  de  la 
Buckingham  Mining  Gompany  ne  pouvait  s'opposer  k  la 
vente  de  la  ^oiti6  sud  du  dit  immeuble,  comme  apparte- 
nant^Jia  dite  compagnie  sa  d^bitrice  insolvable,  que  pour 
conseiiri^  la  dite  moi^i6  dti  lot  en  la  possession  et  parmi 
le^^biens  de  sa  dite  d^bitrice  comme  gage  de  sa  crSance, 
let  Ji  la  cbnditioji  d'6tial>lir  que  la  dit^  moiti6  du  dit  lot 
appartenait  k  sa  "d^bitrice,  et  de  demander  qu'elle  fut  d6- 
clar6e  lui  ajqiartenir,  et  que  la  d&feiideresse  futcondamn^e 
k  lui  en  restituer  la  possession  ; 

"  GonsidSrant-  que  le  dit  opposant  ne  demande  pas  par 
son  opposition  que  la  dite  '  The  Buckingham  Mining 
Gompany '  soit  d^clar^e  prdpri^taire  de  rimmeuble  en 
question,  ni  que  la  d^fenderesse  soit  condamn§e  ken  resti- 
tuer la  possession  k  la  dite  Thji  Buckingham  Mining  Gom- 
pany ou  k  ses  creanciers  ; 

"  Gonsiddrant  que  la  dem^nderesse  n'est  pas  oblig6et  de 
suspendre  Teicgcntiou  de  son  jugemeni  contre  la  d6fende- 
resse  sa  d^itriceen  attendant  I'issue  des  procds  m^ntion- 
n^s  dans  la  dite  opposition,  et  dans  lesquels  la  di^fende- 
resse  n'est  pas  iaadmepartie-; 

"  Gonsiddrant  que  le  dit  opposant  ne  fait  pas  voir  pour 
quelle  somme  d^terminee  il  serait  le  crSancier  ^e  la  dite 
"  The  Buckingham  JEiliningGompiUiy,'  et  qu'il  n'alldgue 
papd'tine  manidreclarre  et  pr^cisb  qu'il  le  soit  aucune- 
meht; 

. '  "  Gonsid^i^t  que  ]je  privilege  deVbailleur  de  fonds  ]ie 
don^  paia  aa/cr6ancwr  le  droit  de  revendiquer  Timmeu- 
ble  ftifent6  kaan  privnil6get  ni  mftma  la  qroit  de  demander 
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la  resolution  de  la  vente,  mais  senlement  d'etre  pay6  par 
pr6f(6rence  but  le  prix  de  rimmeuble  ; 

"  Oonsidfirant  que  le  dit  opposant  n'allfigu^  pas  (Ja'k  la 
dat^  de.la  dite  opposition  il  fut  actionnaire  dans  i  dite 
•  The  Buckingham  Mining  Company,'  et  qu'il  n'a  afcune- 
ment  prouv6  qu'il  I'ait  jamais  6t6  ; 

"  Oonsid^raftt  en  outre  qu'il  est  6tabli  par  la/preuve 
orale  et  par  les  lettres  patentes  et  les  autres  titres/produits 
et  ci-dessus  ^it6s,  que  le  lot  numfero  19  dans  le/douzi^me 
rang  du  township  de  Buckingham  6tait  diyis6  dans  le 
sens  longitudinal  de  manidre  k  formerdgux  moiti§»6gale8, 
dont  uije  fetait  la  moiti6'ouest  eMI^^e  14  moiti6  est  et 
non  dans  le  sens  transversale ;  qu'il  a  fet/ainsi  c6d6  dds 
I'origine  par  la  couronne,  qui  en  a  octroy/  la  mojti6  ouest 
k  Edward  Donnelly  le  21  de  juin  1852»  e^  la  moiti6  est  k 
John  Merriman  le  21  ftvrier  1864;  qilll  est  aussi  design^' 
commemoiti§  ouest  et  moiti6  est  dans  les  titres  8ubs6- 
quents  et  comme  appartenant  k  des  proprifetaires  diflR§- 
reiits ;  qu'il  a  &t6  ainsi  entrfe  sur  les  roles  de  perception  de 
la  corporation  du  township  de  Buckingham ;  qu'il  ne  pa- 
rait  pas  que  le  dit  lot  numSro  19  ait  jamais  6t6  d^sign^ 
dansaucun  titre,  ni  sur  aucun  role  d'fevaluation  comme 
6tant  divisfe  en  moitie  sud  et  nord,  si  ce  n'est  dans  le  titie 
qn'infoque  I'opposant  et  que  luiproduit  de  la  corporation 
du  comt6  d'Ottawa ;  ,         . 

"  Consid6rant  que  la  designation  du  terrain  d6orit  dans 
le  dit  titre  ou  contrat  de  I'opposant  n'est  pas  conforme  k 
celle  d'aucune  partie  du  dit  lot  num6ro  19,  telle  que  por- 
*^  *^^  '■°*®^  <i«  perception  de  la  corporation  du  dit  town- 
ship de  Buckingham ; 

"  ConMd6rant  qu'il  ne  parait  pas  qu'il  fut  d6  aucune 
taxe  sur  la  moiti6  sud  du  dit  lot  num6ro  19  quand  elle  a 
6t6  annonc6e  en  vente  et  adjugfie  k  I'opposant,  mais  qu'au 
contraire  il  appertque  la  dite  raoitifi  sud  n'6tait  pas 
m6me  mentionn^e  aux  rdles  d'6valuation  et  de  perception 
de  la  dite  municipalit§  du  township  de  Buckingham ; 

••  Gonsid6rant  que  la  corporation  du  comt§  d'Ottawa  ne 
ponvait  pas  valablement  yendre  la  moitife  sud  du  lot  nn- 
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iBBl-  }iam  pour  4efi  taxes  imppp^es  snr  lamoiti6  bnest  on  snr  la 
MoNauflhton  moitifi  est  dtt  dit  lot,  ou  sur  lea  deux  moiti^s  ouest  et  eat 
«86parSiuent ;  , 

"  Gohsid^rant  qu'il  n'appert  pas  que  toutes  les  formali- 
t6s  requises  pour  arriver  k  la  vente  de  la  dite  moiti6  snd 
du  lot  num^ro  19  ait  6t6  rempliies,  ni  comment  \»  dit  lot 
a  pu  l^galement  6tre  vendu  pour  taxes,  ni  pour  quelles 
taxes  ; 

"  Oonsid^rant  de  plus,  que  le  dit  opposant  ne  parait  pas 
avoir  jamais  pris  possession  d'aucune  partie  da  dit  lot 
ntim6ro  19,  et  que  la  dite  Buckingham  Mining  Company 
n'aurait  6t6  en  possession  du  dit  lot  que  pendant  environ 
sept  mois,  vers  Fanfi^^e  1876  ; 

"  Cpnsid6rant  <]|,tlL'apr^s  s'dtre  port6  adjndicataire  du  dit 
immeuble  le  4f6Vrier  1861,  le  dit  opposant  a  laiss6  6couler 
I'espace  de  sept  ans  savoir ;  jusqu'au  14  de  mai  1868  sans 
prendre  son  titre  ou  contrat  de  la  corporation  du  comtd 
d'Ottawa,  et  que  pendan^  tout  ce  temps  le  dit  opposant 
ne  parait  pas  avoir  pris  ]posscssion  du  dit  immeuble  ni 
fait  ancun  acte  de  possession  sur  icelui ; 

"  OonsidSrant  que  pendant  le  dit  interval  et  longtemps 
avant  mdme  que  le  dit  opposant  eut  obtenu  sou  contrat  de 
la  corporation  du  comt6  d'Ottawa,  savoir  le  29  avril  1862, 
James  Byrnes,  le  veritable  propri^taire  du  dit  lot,  a  vendu 
la  moiti6  ouest  du  dit  lot  d^  tierre  numSro  19  au  dit  Ed- 
mund William  Murray  et  lui  en  a  pass6  titre,  lequel  titre 
fui  bien  et  dument  enregistr6  au  bureau  d'enregistrement 
du  comt6  d'Qttawa  le  20  aout  de  la  m6me  ann§e,  une  par- 
tie  d^laquelle  dite  moiti^  ouest  savoir :  la  moiti6  sud,  se 
trouverait  comprise  dans  la  partie  du  lot  19  qui  aurait  k\Jk 
adjug6e  an  dit  opposant  et  formerait  la  moitid  ouest  de  la 
dite  moiti6  sud  du  dit  lot  num6ro  19 ; 

"  Consid6rant  que  les  ventes  de  terre  pour  taxes  muni- 
cipales  ne  sont  pas  -exemptes  de  Fop^ration  des  articles  du 
code-  touchant  Tenregistrement,  et  qu'elles  sont  snjettes 
anx  mdmes  principes  que  les  autres  ventes; 

"  Gonsid6rant  que  le^^^dit  opposant  et  le  dit  Edmund 
William  Murray  doiyen4j^  l^tre  considdr^s  comm^  ayant 
lEcqniB  da  meme  ffatenv  mtW  <^^  ^^^^^^  4^  ^^^  I^i'<^ 
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pri6taire  de  rimmenble  lors  de  I'adjndication  h  Topposant,       i«. 
et  que  Taateur  de  la  d^fenderesse  ayant  enregistr^  son  m«»«»««»ioii 
titre  avant  le  dit  opposant  I'auteur  de  la  Buckingham    ~ 
Mining  Company,  la  dfifenderesse  doit  Ini  6tre  pr6f6rfe 
comme  proprifetaire  de  la  dite  moitife  ouest  de  la  moiti6 
sad  dn  lot  numSro  19  ; 

"  Oonsiaf^rant  que  les  lettres  patentes  accordfies  par  la 
Oouronne  an  dit  John  Merriman  sont  subsfequentes  k  I'ad- 
•judication  qui  lui  aurait  6t6  faite  par  le  comt6  d'Otlawa, . 
etcfae  la  dite  adjudicatiou.etvente  n*a  pu  pr6judicier  aux 
droits  de  la  Couronne  sut  le  dit  lot  do  terre,  et  que  par- 
tant  la  dite  dfifenderesse,  qui  tient  la  dite  moitifi  est  du 
lot  num^ro  19  dejohn  Merriman  par  une  chaine  non 
interrompue  de  titrefi  tel  que  ci-dessus  mentionn6,  doit 
are  pr6f(§r6  comme  propri6taire  de  Hi  dite  moitife  est  de 
la  moitife  sud  du  dit  lot  num6ro  19  ^la  dite  "  The  Buck- 
ingham Mining  Company  "  qui  la  tient  du  iit  opposant ; 
"  Consid6rjMQt  que  pour  toutes  lesraisbns  ci-dessus  I'op- 
position  afiii  d'annuler  du  dit  opposant  est  mal  fondfie 
tant  en  droit  qu'en  fait,  d6houte  le  dit  oppoaiiBj^  de  sa 
dite  opposition  afin  d'annuler,  avec  dfipens."      f  ;> 

The  second  judgment  appealed  from,  renderfd  June  23, 
1890,  was  in  the  following  terms : — 

"  La  Cour  apres  avoir  entendu  les  parties  par  lenrs 
avocats,  sur  le  m6rite  de  la  contestation  par  l^  demande- 
resse,  de  la  collocation  du  jilt  Archibald  McNaughton, 
p6rt6e  an  prpjet  de  collocatioii  produit  en  cette  cause,  ex-^ ' 
aming  les  pieces  produites  et  la  procedure  et  sur  le  tout 
murement  ddliberg ; 

"  Oonsidferant  qu'il  appert/par  le  jugement  rendn  en 
cette  cause,  le  18janvierdeTnier,  entre  ladite  demanderesse 
contestante  et  le  dit  Archibald  McNaughton  sur  I'opposi- 
tion  afin  d'annuler  de  ce  dernier,  et'  par  les  pieces  prot 
duites  par  ce  dernier  an  soutien  de  sa  dite  opposition,  eV 
par  les  pieces  produites  par  la  dite  demanderesse  au  sou- 
tien de  sa  contestation  de  la  dite  opposition,  et  par  la 
proc6dnre  et  la  preuve,  sur  leequelles  ie  dit  jugejnent  est 
basd,  qne  le  dit  Archibald  McNaughton  h'avait  ancun 
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Backingham  Mining  Oompany  par  acte  de  vente  pasB6 
di^ivant  W.  A.  Phillips,  botaire,  en  date  da  11  mai  1876,  et 

mtionn6  dans  1^  uertificat  da  registratear  da  comtd 
d'Ottawa  prodait  en  cette  cause,  et  qae  la  rente  qa'il  en  a 
faite  d  la  dite  The  Backingham  Mini|ig  Company  n'avait 
aaoane  valear  k  Tencontre  de  la  demanderesse  en  cette 
caase ;  ' 

"  Gonsid6rant  qae  I'hypothdqae  cr66e  par  le  dit  acte  de 
vente  en  faveur  da  dit  Archibald  McNaaghton  ne  peut 
avoir  aaoane  valear  et  efiet  k  I'encontre  de  la  denkande- 
resse  en  cette  caase,  et  qae  c'ei^t  k  tort  qae  le  dit  Mc- 
Naaghton a  6t6  colloqa6.  pour  aacane  partie  de  la  dite 
hypothdqae,  et  qae  la  dite  collocation  est  mal  fondle, 
ordonne  qae  la  dite  collocation  soit  ray^ge  et  mise  de  c6t6, 
et  qa'an  noaveaa  projetde  collocation  soit  prepare,  et  qae 
*  les  deniers  pr61ev68  soient  distriba6s  conform^ment  &  la 
loi. 

.  "  Le  toat  avec  d^pens  coqtre  le  dit  Archibald  McNaagh- 
ton, dont  distraction  etc." 

Septl  23,  1891.] 

M.  McLeed,  Q.C,  for  appellant.  *^ 

T.  P.  Foran,  for  respondent.       . 

Nov.  27,*:i89].J       ' 
Lacostb,  C.  J. : — 

Appel  d'an  jagement  renvoyant  une  opposition  k  ane 
vente  d'immeable  saisi  sar  la  dSfenderesse  The  Ottawa 
'  Phosphate  Company,  et  d'an  jagement  maintenant  la  col- 
location de  I'appelaut  sar  le  prodait  de  la  vente  de  cet 
immeable.         ' 

L'intim6  a  obtena  jagement  <M>ntre  I'Ottawa  Phosphate 
Mining  Company ;  il  a  fait  saisir,  entre  aatres  propri6t4s, 
le  No.  19  da  12eme  rang  da  township  de  Backingham. 

L'.appelant  s'est  oppose  k  la  vente  de  la  moiti6  sad  de  ce 

l6t,  comme  6tant  faite  x^per  nondomino;  la  propri6t6  de 

^  ce  terrain  appartena^t  k  la  Backingham  Mining  Company. 

Art.  657,  C.  P.,  dit  qae  les  tiers  sent  recevables  k  faire 
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Pour  6tablir  cet  intfirtt,  I'appelant  alligue  JjD'il  a  one       "«• 
reclamation  de  bailleur  de  fonds,  ce  qui  lui  donne  le  droit  >'«w»j«h»o« 
de  reprendre  la  propri6t6 ;  et  de  plus,  qu'il  est  actibnnaire    ^^:^ 
dans  la  Buckingham  Mining  Company,  la  vferitable  pro-      *^ 
pri6taire  k  I'tpoque  de  la  saisie.  Et  poursuppOTter  ses  pr§-  **«•'••<'•'• 
tentions  il  ajoute  qu'une  promesse  de  rfetrotfession  lui  a , 
6t6  consentie  par  la  Buckingham  Mining  Company  en 
satisfaction  de  sa  cr6ance. 

Un  privilege  de  bailleur  defonds  ne  donne  pas  au  cr6- 
ancier  qui  le  possdde  le  droit  de  s'opposer  k  la  vente  de 
Timmeuble  qui  s'y  trouve  assiyetti. 

Oe  privilege  a  deux  eflFets,  le  premier  d'etre  pay6  par 
preference  sur  le  prix,  et  le  second  droit  de  resolution  de 
la  vente.  \      , 

La  preference  sur  le  prix  ne  pent  arreter  la  vente,  puis- 
qne  cette  vjente  doit  avoir  pour  rfisultat  de  faire  payer  le 
bailleur  de  fonds.  ' 

Aux  termes  de  I'article  1686,  CO.,  le  vender  ne  pent 
demander  la  .resolution  de  la  vente  qu'autant  qu'il  y  a 
stipulation  k  jet  effet  dans  le  contrat  de  vente. 

L'appelant/a  vendu  k  la  Buckingham  Mining  Company 
par  contrat  du  11  mai  1876,  et  cet  acte  ne  contient  pas 
telle  stipulation. 

^  Son  second  "fiioyea  ne  lui  donne  t>as  plus  de  droit ;  un 
actionnaire  ne  pent  faire  valoir  comme  tel  actionnaire  et 
en  son  nom  propre,  les  droits  de  la  compagnie.      ; 

Upe  promesse  de  retrocession  de  la  majorite  des  antres 
actionnaires  n'ameiiore  pas  sa  position,  car  la  compagnie 
seule  auraii  le  droit  de  lui  ceder  le  terrain  en  question. 

Nous  poumons  nous  dispenser  d'adjuger  sur  le  m6rite 
proprement  dit  de  I'opposition  savoiri.sila  saisfe  a6te 
faite  super  non  domino.  L'appelant  6numere  des  titres  pour 
etabhr  que  la  defenderesse  The  Ottawa  Phosphate  Com- 
pany n'etait  pas  proprietaire  mais  We  c'etait  sa  comoa- 
^■gaite..  ...■•■;■..--./■■■:. -■-■;;/.^  .:  .,■   --■■,,:■■;■■  _:,  .•..;.:-,  /^ 

Quelle  qufe  soit  'la  valeur  de  ces  titres,  il  est  cependant 
de  preu  ve  que  la  Ottawa  Phosphate  Company  6tait  en  pes- 
session  lors  de  la  saisie  ^ammorfowtnt  comme  Tayant  tu> 
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1W1.       table  et  contests,  mais  elle  s'ea  croy^i.  propri6tahre  et 

MoNautbton  ^^ait  T6put6e  les  po886der  k  titre  de  proprittaire,  ce^ui 

»*«&•     satiBfait  aux  exigendes  de  I'art.  682  C.  P.  lequel  dfiolare 

^^      legale  la  saisie  snrle  d6fendear  qui  possdde  ou  est  r6pat6e 

posseder  ammo  dttmtno. 

Nous  croyon/dono  bien  fond6  le  jugement  qui  renvois 
ropposition. 

Seulement/  dans  les ,  consid^rants  de  son  jugement,  le 
juge  ta  plus  loin  que  ne  I'autorise  la  contestation  li^e  ;  il 
adjuge  BUT  la  valeur  respective  des  titres  de  la  difeni^ 
resse  et  de  la  Buckingham  Mining  Oompany  dont  I'a^pe- 
lant  est  rWnteur. 

Dans  son  opposition,  I'appelant  6nonce  ses  titres  qui  sont 
ceux  de  la  Buckingham  Mining  Company,  I'intim^e  n'op- 
pose  k  l/Oppo^ition  qn'une  r^ponse  g6n6rale  de  la  nature 
d'une  defense  au  fond  en  fait.  Ce  n'est  que  plus  tard,  lors 
.      de  rinstruc^ion,  qu'elle  a  produit  les  titres  pour  ^tablir  le 
droit  ae  propri6t6  de  la  dSfenderesse. 
11  n'y  a  pas  eu  co;itestation  li6e  sur  le  m^rite  respectif 
'  de  ce^  titres  et  il  n'y  avait  pas  lieu  d'adjuger. 
G^s  consid6rants  devront  dtre  retranch^.    . 

jugement  sur  Topposition  est  confirm^,  sauf  la  modi- 
fication que  je  viens  de  mentionner. 
Sur  la  contestation  de  la  collocation  : 
/SuMe  produit  de  la  vente  du  terrain  dont  il  s'agit  dans 
1^9Ppoi;ition,  I'appelant  a  kXjb  dblloqu6  pour  la  balance  de 
son  prix  de  vente  k  la  Buckingham  Mining  Company 
(11,699).  /' 

L'intim£e  con  teste  cettef  collocation  en  all§gnant  seule- 
ment qu'il  a  6t6dtelar6,  t^ns  le  jugement  sur  I'opposition, 
que  I'appelant  n'avait  pas  droit  k  ce  montant,  et  que  sur 
ce  point  il  y  avait  chose  jugSe. 

A  cette  6poque  le  jugement  n'avait  pas  la  force  de  chose 
jug6e,  puisqne  I'appelant  6tait  encode  dans  les  d61ais  ac- 
cord6s  pour  un  appel.  De  plus,  le  juge  ne  s'est  prononcS 
qi^'incidemment,  non  pas  sur  la  reclamation  de  I'appelant, 
mais  BUT  la  validit^rdes  titres  de  la  Buckingham  Mining 
Company.    Et,  cett^  Oour  venant  de  me^tre  de  cdt6  ses 


\ 


coii8id6rant0,  ii  ne  Tevte  aacuncrsdjndicationTelatiTement- 


.\ 


X 


I'    ■  .         >         .  /  ' 

7' 


*Wf-  'fjjt-f'"^  "^    if  ■    * 


lui  renvoie 


7 — OOUBT  OF  QUBBN'S  BENCH. 


iw 


.an  titre  de  Tap^elant.  La  contestation  est  mal  fond^,  et 
il  n'y  a  pas  lien  d'a^juger  sur  le  m6ritede  la  oollocation. 
Comme  I'appelaut  r^nssit  k  faire  Qasser  nn  des  jnge- 
ments,  et  4  faire  modifier  I'antre  dont  il  devait  appeler 
ponr  sauvegarder  ses  droits,  nous  Ini  accordoas  les  frais 
snr  I'appel. 

^^,  The  judgment  is  as  follows  : —      v 

"  The  Court,  etc.....* 

"  With  respect  to  the  judgment  rendered  by  the  Supe- 
rior  Oourt  for  Lower  Canada  sitting  at  Aylmer  in  tjie  dis- 
trict of  Ottawa,  on  the  18th  day  of  January,  1890;  by 
which  the  opposition  to  annul  made  by  the  appellant 
against  the  seizure  made  by  the  respondent  up6n  the  " 
defendant  in  this  cause,,  the  Ottawa  Phosphate  Miiaing 
Company,  is  dismissed  with  costs ;  F 

"  Seeing  that  the  appellant  sets  iip  as  *his  interest  to 
make  the  said  opposition,  that  he  is  an  unpaid  vendor  of 
the  immovable  seized,  with  the  right  of  obtaining  a  dis- 
solution of  the  sale  made  by  him,  and  that  he  is  the  prin- 
cipal stockholder  in  th^  capital  stock^of  the  company 
defendant,  with  the  promise  from  the  majority  of  the 
stockholders  of  a  retrocession  of  the  said  immovable ;    :  ■ 

"Seeing  that  the  appellant  does  not  allege  that  he  has 
taken  proceedings  to  obtain  a  dissolution  of  the  sale  made 
by  him,  and  that  he  does  not  ask  for  a  stay  of  execution 
to  allow  him  to  do  sd,  and  that  in  fact  it  appearriy  his 
deed  of  sale  that  he  has  no  right  to  demand  such  dissolu-^ 
tion'; 

"Seeing  that  the  appellant  has  not  proved  «ny  agree- 
ment on  the  part  of  the  majority  of  the  shareholders  to 
retrocede  the  said  immovable  to  him,  and  that  at  all 
events  only  the  company  defendant  could  make  a  valid 
promise  of  retrocession ;  v       X 

"  Considering  that  the  fact  of  tl^  appellant  1>fling  u;^ 
unpaid  vendor  and  being  a  stockholdeif  in  the  capitd"** 
stock  of  the  company  defendant  does  not  confer  upon  him 
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snoh  an  interest  in  the  immovable  aeizod  as  toltathorize 
him  to  oppose  the  soianre  and  sale  thereof; 

"  Considering  that  he  has  no  capacity  to  make  a^d 
maintain  the  said  opposition  to  annul ; 

"  Oonsidoring  that  the  said  opposition  is  unfounded 
and  that  the  opposant  is  without  any  loctu  standi,  and 
that  it  is  therefore  inopportune  to  consider  the  question 
of  the  company  defendant's  title  ; 

*'  Considering  that  the  seifsure  of  the  said  immovables 
was  made  super  poMtdbi<e  anjmo  (/omtm; 

"  Considering  that  the.  said  opposition  is  consequently 
rightly  dismissed,  but  for  the  reasons  hereinabove  given, 
and  not  for|^e  reasons  mentioned  in  the  said  judgment 
in  1  elation  to  the  qi^estion  of  title  ; 

"  Considering  that  there  is  no  error  in  the  decree  of  the 
said  judgment,  but  that  there  is  error  in  the  motives  qr 
reasons  given  ;  ,  ^      /  \  ^ 

"  Doth  affirm  for  the  reason  above  mehtioned  the  decree 
of  the  said  judgment,  dismissing  the  said  opposition  to 
annul,  with  costs,  with  disfraotlbiii  in  favor  of  Mtre.  T.  P. 
Foran,  the  attorney  of  the  plaintiff  contesting,  but  doth 
suppress  the  reasons  set  forth  in  the  said  judgment ; 

"  And  with  respect  to  the  judgment  rendered  by  the 
Superior  Court  for  Lower  Canada  sitting  at  Aylmer  in 
the  district  of  Ottawa,  on  the  28rd  day  of  June,  1890,  by 
which  the  contestation  made  by ^the  appellant  to  the  col- 
location made  in  the  report  of  distribution  in  favor  of  the 
respondent  i^  maintained,  and  the  said  collodation  is  re- 
jected and  set  aside,  with  costs  ;  \ 

"  Seeing  that  the  respondent  is  collocated  by  the  pro- 
thonotary  for  his  apparent  rights  as  vendor 'as  mentioned 
in  the  registrar's  certifioate,  and  that  the  said  judgment 
declares  that  it  had  b^n  established  by  the  judgment  on 
the  said  opposition  to  annul  rendered  on  the  18th  day  of 
January,  1890,  that  the  appellant  had  had  no  right  of 
property  in  the  immovable  sold  by  him  to  the  Bucking- 
ham Mining  Company  by  the  deed  mentioned  in  the 
registrar's  certificate,  and  that  the  hypothec  constltated 
by  such  ^gigdwarWitlRniCeSgcr against  thtiTM^poiUldnt ; 
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"  OonBidering  that  the  question  of  title  has  not  been 
decided  by  the  judgment  as  reformed  dismissing  .the  ap-  M«N«i,hu>o 
pellanfs  opposition  to  annul,  and  that  its  provisions  <)an     ^wflSff 
have  no  effect  in  the  issue  raised  by  the  respondent's  con-       *' 
testation  of  the  appellant's  collocation,  and  that  there  is 
therefore  error  in  the  said  judgment  of  the  28rd  day  of 
June,  1890 ;  ^ 

*'  Considering  that  the  said  contestation  is  unfounded, 
and  should  be  dismissed,  leaving  the  parties  to  exercise 
such  rights  as  they  may  respectively  have  with  respect 
to  the  said  collocation  and  to  the  sum  which  is  the  sub- 
ject thereof; 

"  Doth  reverse  and  annul  the  said  judgment  maintain- 
ing the  respondent's  contestation  and  rejecting  and  set- 
ting aside  the  appellant's  collocation,  and  piOGeeding  to 
render  the  judgment  which  should  have  been  rendered  j 

"Doth  dismiss  the  said  cbnlestation,  with  costr,  of 
which  distraction  is  granted  to  Mtre.  Malcolm  MacLeod, 
the  attorney  of  the  collocated  party ; 

"  And  doth  condemn  the  respondent  to  pay  the  appel- 
lant's costs  in  appeal,  of  which  distraction  is  granted, 
etc."  I 

Judgment  on  collocation  reversed. 
Robertson,  FUet  4*  Falconer,  for  appellant. 
T.  P.  Foran,  for  respondent. 

(J.K.)  \ 
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M0NTBIC4L  liAW   REPORTIi. 


November  26,  1891. 

Coram  Laoobtk,  Oh.  J.,  Baby,  Dossil  and  Wurtblv,  JJ- 

•    ANQiO-CONTINENTAL  aUANO  l^ORKS 

{Vtfendimt  in  Court  below), 

Appellant; 

AND 

EMERALD  PHOSPHATE  Co. 

{Plainliff'in  Court  below), 

Rehpond^NT. 

Injunction — To  prevfnt  encroachment— Boundaries  not  deter- 
mined— Bomage. 

Hbld; — ThatUie  remedy  by  writ  of  injunction  does  not  lie,  where  another 
adequate  remedy  exiata ;  and  so,  in  the  case  of  a  dispute  between 
'  adjoining  proprietora  of  mining  landa,  where'  an  encroachment  is 
complained  of,  apd  it  appears  that  the  limits  of  the  respective  pro- 
perties have  not  been  legally  determined  by  a  homage,  an  injunction 
will  not  lie  to  prevent  the  alleged  encroachment,  the  proper  remedy 
being  an  action  en  bomage, 

t  - 

Appeal  from  a  judgment  of  the  Superior  Court,  district 

of  Ottawa,  (Malhiot,  J.),  Jupe  8,  1891,  in  the.  following 

terms: —  ^  Z'        "    ' 

"La  conr,  apres  avoir  entendu  l^s  softies  par  lenrs 

avocats,  1.  sur  le  m6rite  de  la  require  de  la  d^fenderesse 

tendant  d  faire  suspendre  Tinjonction  contenue  dans  l6 

bref  d'injonction  en  cette  cause)   2.  sut  le  plaidoyer  de 

la  nature  d'une- exception  4  la. forme  plaid6e  par  la  de- 

fenderesse  k  I'encontre  de  la  requite  de  la  demanderesse 

pojar  obtenir   la  dite    injonction  et  k^  I'encontre  du  dit 

bref  d'injonotion,   8.  sur  le  m6rite  de  la  dite  injonction 

et  de  la  demande  contenne  dans  cette  dernidre  requite, 

etv4.  s^  le^dnte  de  la  jmotion  de   la  demanderesse 

tendanit  k  faire  condamner  la  d6fenderesse  k  nne  amende 

de  deux  mille  piaistreek  poijjr  m^pris  de  Oour,  pour  par 

elle  dite  ddfendefesse'  ik'a voir  pas  ob6i  4  I'ordre  on  in- 
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riet  not  (Mer- 
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dure  6t    les  pieces   produitea.  I'titondu  U  preuve  cour       »•«• 
tenante,  laquolle  preuv«  a  6t6  fkite  on  m«me  tempii,  par   (i,*t?«i'»-„, 
I'ordre  de  cetto  Cour,  lar  tontuH  los   contostatioua   aou-  ""•»"][^»*'«« 
1ev6e«  tant  sur  la  dito  roquMo  pour  injoaotion  que  lur  Ph^STiio.. 
toua   lea   aatrua   incidenta  oi-dessus  enum*r6a,  ot  aar  le 
tout   avoir   d6lib6r6  ;     faisant  droit  d'abord  aur  la  dite 
motion; 

"Oonaidi'rant  qu'il  ««t  en  preure  que  la  d6fendere«ae 

a  continu6  k  eztraire  da  phosphate  de  ohaux  ou  apatite  aur 

le  terrain  en  litige  entre  lea  deux  partiea  en  cette  oauae, 
aprda  la  signiBcation  k  elle  faite  dn  writ  d'iiyonotion 
6man6  eu  cette  cauae  et  malgr6  I'ordre  au  contraire  oon- 
tenu  dana  le  dit  writ,  maia  qu'il  appert  par  la  r6pon«e 
faite  par  la  dite  demanderease  k  la  dite  motion  et  par 
I'affidavit  de  Williakn  Furleigh  Smith,  le  g6rant  de  la  d6- 
feuderesae,  que  lea  dits  travaux  n'ont  paa  6t6  faits  an 
mfepria  de  I'ordre  de  cette  Oour,  maia  par  mal  entendu,  et 
qu'aussitot  quo  le  dit  Smith  out  connu  la  nature  du  dit 
ordre  d'injonction  la  dfcfendoreaae  s'y  oat  imm6diatement 
c6nform6e,  rejette  la  dite  motion,  maia  avec  d6pens  d'icelle 
cohtre  la  dite  d^fenderesae  ; 

"  Et  faisant  drpit  aur  la  dite  exception  k  la  forme ;  «. 

"  C!oDaid6rant  qn'entre  autres   moyens   invoquds   par 
icelle,  la  dfifendereaae  allegue  quo  la  demanderease  eat  ' 
une  corpQration  6trangdre  et  n'a  paa  aon  principal  bureau 
d'affaire  dans  la  ville  de  Buckingham,  dans  le  comt6 

d'Ottawa,  mais  dans  l'6tat  de  New  York,  I'un  des  Etats- 
tJnis  d'Am6rique,  ce  qui  est  6tabli  par\|a  preuvje ; 
"Gonsid^rant  cependant  que   la  deibaanderease  a  par 

jugement  tnterlocutoire  en  date  du  18  mj^  courant,  obtenu 
lapermiasiond'amenderlebrefet  les  p^oc6d68  en  cette 

cause  aur  ce  point,  en  par  elle  payanti  la  d6fendereaae 
lea  fraia  d'une  exception  A  la  forme,  et  "^ue  le  dit  brefet 
'lea  dita  procddds  ont  6t6  amend§s  coiiibrm6ment  an  dit 
jugement;  J  -_    j 

"  Oonsid^i'ant  que  les  autres  moyens  contenus  dans  le 
dit  plaidoyer  ou  exeeption  k  la  forme  sont  mal  fond6s, 
rejette  le  dit  plaidoyer  sans  d6pens ; 

"  Kt  faisant  droit  en  mdme  temps  sur  la  reqtidte  de  la  ' 
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demanderfsui^  pour  obtonir  I'liljonctioii  «n  o«tt«  oaqm  rt 
jMBaa  •»'  *•  dite  ii\joii«tion  c«^t«nu.^  datia  I«dit  writ,  et  lar  U 
^yr^  roquAte  de  It  d*f.'nd«re8i«*  d»inandant  U  tasponaion  d« 
piimXSiV  itt  dit«  injonction  ; 

"Ooniid^rant  qn'il  M«t  cm  pmnvflqnA  la  donliAndnrAMA 
et  la  d^'fundMruMae  oxploitont  uii  curtain  d6pQt  ou  iniii«  de 
phoaphatu  de  chaaz  oa  apatite  qui  ae  troave  aur  le  lot 
namAro  19,  «»t  tar  la  inoiti6  and  du  lot  immfiro  18.  duna  1« 
douziArae  rang  da  townahip  d«  Ituckinghain  daoa  le 
comt6  d'Ottawa.  la  dufuanduruaau  oxploitant  aur  1«  num^ro 
19  et  la  df?f«nd«r«a««  aur  la  moiti6  aud  du  uum£ro  18,  et 
que  la  deinaiiderHaae  pr6ttod  que  aon  terrain  a'aend  jua- 
qu'A  ane  certaine  lign«  tir6e  par  George  0.  Rainboth, 
arp«»nt«mr  provinoittl  le  ou  vera  le  4  de  novembre  1876, 
pour  divisor  lea  dita'  lota,  tandia  que  la  dfefondereaee  ne 
reconnait  paa  la  dite  ligne,  et  pr6tend  que  aon  uirrain 
■'6tend  audelA  de  la  dite  ligne  rera  Touoat,  et-qu'ello  a  1« 
droit  d'exploiter  le  phoa^jte  qui  ae  trouvo  A  I'oueat  de 
la  dite  ligne  jnaqu'A^Pft  certaine  distance  de  la  dite 
ligne;  ,  . 

"Oonsidferant  qu'ilest  admis  que  lea  auteurs  dela  dit« 
demanderesse  6taient.  propri^taires  et  en  possession  du 
dit  lot  num^ro  19,  dans  le  doussidme  rang  du  townahip 
de  Buckingham  dana  le  comt6  d'Ottawa,  maintenaht 
connn  et  d^signd  aux  plan  et  livre  do  renvoi  du  cadastre 
d'^nregistrement  pour  le.dit  township  de  Buckingham, 
sous  le  nnm6ro  19  dds  Tannfe  1874,  et  qu'il  est  6galement 
admis  que  la  d^fenderessQ  par  elle^m^me  9|i||te|^atBur» 
6taient  propri6taires  en  ij^Msiion  dds  1a  m^HHyjj^de 
la  dite  moitt6  sud  du  lot  num^ro  18  dmSSfBfSsme 
rang  du  township  de  Buckingham,  maintenant  connu  et 
d^sign6  anx  plan  et  livre  de  renvoi  4u  dit  cadastre  sons 
^1enami6ro' 18  6  du  dit  township  ; 

l^^^dfirant  que  les  dits  lots  de  terre  sont  oontigus 

Bel^H^re, et^flue  dds le mois  de  novembre  de  I'annte 

Fard  WiUiam  Murray,  qui  6tait  alors  en  posses- 

pime  prffimCaire  de  la  moiti6  sad  du  dit  lot  nu- 

^119  dans  le  dooziime  rang  du  dit  township  de  Buck^ 

inghain.  a  fait  titer  une  ligne  par  George  0.  Rainboth. 


« 


^ 


^ 


■r<^ 


_y 


arpentuur  provinoid.  pour  it4par«r  I«  dit  lot  nnralTd  I»       "*• 
dw  U  moitiA  lud  du  dit  lot  num^ro  IH,  da^i  le  toAme  rang,   oJl^di 
quo  U  dito  ligno  •  ^t6  inarcju^e  par  dea  pottaai  ear  1«  ''"""'^'S' 
terrain  d6fri«h6  tft  par  d«a  plaquea  tar  !«■  arbrea,  tar  le  PhlKV 
torrairf  b()W(\  quo  la  dito  li^rio  a  tik  tirdto  on  pT*aonc«  du    / 
JII*pi?''^Ujfc^**  la  uioiti6  lud  du  lot  nunt^ro  18  6,  leqnol  ' 
J^a  >j|^t'l|i|rB  auouud  objeutto|i  4  la  dito  ligno  et  »  inlmo 


% 


''Uou«id6rtmt  que  subii^qnemiiient,  aavoir  la  mAmo 
ann<K)  ou  ranu£u  auivanto,  1«  dit  Oeorge  0.  li^iahoth,  kr- 
\m  domaude  ot  avoompagn6  du  m^nio  Bdward  William 
Murray,  eat  dcacendu  dana  un  puita  (ih^ft)  orena6 
BUT  1«  ^it  lot  nuni6ro  18  b  «t  a]ppol6  1«  Grant  Pit,  pour  cona- 
tat^r  ai  la  compagnie  dito  The  Buckingham  Mining 
Company,  qui  (ttait  aloraon  poaaoBBion  dea  droits  do 
mines  aur  le  dit  lot  num6ro  18  ft,  et  qui  lea  oxploitait, 
n'ompi6tait  paa  Hur  la^U|iti6  aud  du  dit  lot  num6ro  19 
dont4e  dit  Edward  WiUIam  Murray  6tait  en  poBaeaaion, 
otaiellene  d6pafMait '  pua,  par  dea  fouillea  Bouterrainea 
dans  le  dit  Grant  Pit,  ladite  ligne  tir6e  par  le  dit  George 
C.  Bainboth  en  I'annC'e  1876,  et  quo  le  ^it  Gudrgo  0.  Rain- 
both,  apr^B  avoir  fait  lea  meHurag^H  vonloa,  donatatii 
qu'elte  avait  d^pasa^  la  dite  ligne  d'environ  nz  ponoea,  et 
que  le  dit  Edward  William  Murray  empAoha  alora  lea 
employes  de  ladite  "  The  Buckingham  Mining  Company" 
de  trav*illor  dans  la  direction  de  Touest,  c'eat-ji-dire  dans 
la  direction  du  dit  lot  num6ro  19,  ot  que  de  fait  la  dite 
Buckingham  Mining  Company  eessa  de  travailler  danp  1» 
^#  direction  et  |Urigea  sea  travaux  vers  I'ept,  et  qu'il  ne 
parait  pas  que  la  dite  Buckingham  Mining  Company  ait 
jamais  empi6i6  4  Touest  do  la  dite  ligno  aprds  celti,  en 
minant  le  phosphate  dans  le  dit  Grant  Pit ; 

"  Con8id6tant  que  qnelqne  temps  avant  que  le  dit 
George  C.  Bainbolh  e£^t  tir6  la  dite  ligne  et  mesar6  le  dit 
pnits,  la  dite  "The  Buckingham  Mining  Company"  avait 
(6t6  en  posseouon  du  dit  lot  num6ro  19  et  y  avait  extrait 
du  phosphate,  et  qn'elle  en  avait  h\A  d6poss6d6  par  le  dit 
Edward  William  Murray ; 

"  Oonflidferant  que  cette  pftsfaaton  tr^  rtaraotfaia6«  dn 


s^- 


'^v 


^S 


%:■■ . 


I    * 


I 


200 


'■        .n. 


^  .    jr  Tf.f^;<,-, 


'ti- 


•  HGMTRB^L  LAW    BU>0RT8. 


1801. 


'% 


"V, 


«i  1 


/ 


lii 


/      -^- 


Mi  Edward  "William  Murray  doit  profiter  &  ses  stLcees- 
OoBtSlmui   sejaw  6t  ayant  cau8iB,et  qu'il  est  en  premre  que  la  compa- 
^"toiLki^  ffnJe  dite  The  Ottawa  Phosphate  Mining  Company,  et  pins 
PhoiSSIKxjo.  tArd  Stanislas  PaschaT  Franchot,  et  plus  tard  encore  la 
deinanderesse,  qui  se  sont  sncc^d^s  les  uns  anx  autres  k 
la  suite  du  dit  Edward  William  Murray  dans  la  posses- 
.      sion  du  dit  lot  num6ro  19,  ont  toujours  possM^  jusqu'd  la 
dite  ligne  tlr^e  par  George  C.  Bainboth  en  1875 ;     * 
"   "  Oonsid^rant  qu'un  an  ou  deux  apris  que  le  dit  George 
^    ^    ^     0.  Rainboth  eut  tir6  la  dite  ligne,  la  dite  The  Bucking- 
ham Mining  Company  en^ra  en  liquidation  et  cessa  d'ex- 
ister,  et  que  ks  mines  sur  lb  dit  lot  nnm^ro  186  cess^lrent 
d'fitre  exploitdes,  jusqn'd  ce  que  4a  dMenderesse  ait  eom- 
--     mencd  k  les  exploiter /4n  mars  ou  avril,  1890,  et  que  pen- 
dant tout  ce  temps,  savoir  :  pendani  environ  douze  ans,  il 
ne  parait  pas  qu'aucun  acte  de  possession  utile  ait  6t6  fait 
par  les  propiri^taireis  du  dit  lot  num^rp  18  6,  ii  I'ouest  de 
la^  ligne  tir§e  par  le  dit  George  C.  Rainboth ; 
"  Cousid^rant  que  la  ligne  tir6e  par  Edward  J.  lUin- 
.  both,  eu  I'ann^  1887,  k  la  demande  de  'Alexander  Fraser 
J^elntyre,  I'auteur  de  la  dfifenderesse,  ayant  6t6  tir6e  k 
,     I'ihsu  des  propri<ltaires  du  dit  lot  num6ro  19  et  sans  leur 
participation,  ne  pent  fttre  consider6e  comme  un  acte  de 
/,  nature  k  inte^rompre  la  possession  de  la  demanderesse  et 

de  ses  auteurs ;  que  d'aiUeurs  ces  dernier»>  sont  rest6s 
jusqu'4  I'insl^itution  de  Taction  en  cette  cause,  en  pojssesr 
sion  du  dit  lot  pumfirO  19  jusqu'a  la  dite  ligne  tirfee  par 
GheorgbC.  Rainboth  en  I'ann^e  1875 ; 
r  "C0nsid6rantquele4dejuinde  rannfite  1890,  par  le 
mini^tfere  de  Mtre.  J.  B.  A.  Beaudin,  notaire,  la  d6fende- 
'  resse  a  iiotifi6  &  la  dite  demanderesse  qu'il  n'y  avait  pas 

de  l%ne  de  borpage  entre  les  dits  lots  de  terre,  et  I'a  requis 
de  nommer  un  arpenteur  pour  procSder'^ec  rafpenteur 
,.    pbmm6  par  la  dite  d^fenderesse,- savoir  .'^  le  dit  Edward  J. 
y  Rainboth,  k  tirer  Jft  lignede  division  .entre  les  dits  lots  d0 
, terra  et  au  homage  des  dits  lo^ ;  qu^  ladite  d^fei^eresse 
a  nomm^  Richard  W.  Farley,  arpenteur  provincial,  de- 
meurant  en  la  cit6  de  Hull,  pour  proo^er  au.dit  homage, 
/ 
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mais  que  les  dits  arpentenrs  n'ont  pn  s'accorder  et  que  le 
dit  bornage  n'a  pas  eu  lieu ;  Co««JfL.i 

"  Oonsid^rant  qu'il  est  en  prenve  qu'en  mars  dernier,  ^'^^^"^^ 
avant  I'fimanation  dn  btef  d'injonction  en  cette  canse,  la  PhwhlS*  oo. 
d^fenderesse,  en  ezploitant  ses  mines  de  phosphate  sur  la 
dite  moitid  sad  dn  dit  lot  num^ro  18,  a  d6pasB6  d'environ 
six  pieds,  dans  le  dit  puits  appel6  le  Grant  Pit,  la  dite 
ligne  tir6e  par  George  C.  Rainboth,  en  18*75,  en  gagnant 
I'ouest,  et  a  empi6t6  d'autant  sur  le  terrain  dont  la  dite 
demanderesse  est  en  possession  comme  forjoaant  le  dit  lot  -— 

nam6ro  19,  maintenant  connu  comme  les  lots  19-1  jus- 
qn'au  lot  nam6ro  19-114,  et  y  a  min6  du  phosphate  et  se 
Test  appropri6 ; 

"  Gonsid^rant  que  I'espace  de  terrain  en  litige  entre  lea 
parties  en  cette  cause  et  dont  la  demanderesse  est  en  pos- 
session, se  trouve  k  pen  pres  au  milieu  du  d§pdt  de  phos- 
phate qui  se  trouve  sur  les  dits  lots  de  terre,  et  que  le 
phosphate  qui  |9[y  trouve  en  constitue  toute  la  valeur ; 

"  Consid6rant  que  la  dite  demander^isse  est  bien  fondle 
k  demander  k  6tre  maintenue  en  possession  du  dit  lot 
\  num^ro  19  jusqu'a  la  dite  ligfne  tir6e  par  George  0.  Rain- 
\both,  an  moins  tant  et  aussi  longtemps  qu'un  bornage 
Ifegal,  soit  k  Tamiable  entre  les  parties,  soit  sous  Tautorit^ 
et)parjugementde  cette  Oour  n  aura  pas  §t6  fait,  et  k 
demander  qu'il  soit  enjoint  k  la  ddfenderesse  de  cesser  ' 

to^is  travanz  a  Touest  de  la  dite  ligne,  et  de  cesser  d'enle- 
ver  le  phosphate  de  chaux  ou  apatite  qui  se  trouve  k 
I'ouest  dfeJa  dite  ligne,  que  la  requite  de  la  demanderesse 
A  c^tt* -fin  est  bien  fond6e,  et  que  la  requfete  de  la  d6fen- 
deresse  aux  fins  de  faire  su^pendre  Tin jonction  en  cette 
cause  est   mal  fondle,  rejette  cette  demidre  requite  et 
declare  I'injonction  contenue  dans  le  bref  dman6  en  cette 
cause  boni\e  et  valable»  ordonne  et  enjoint  de  nonveau  k 
la  dite  d6fenderesse  de  s'abstenir  de  faire  et  faire  faire 
auctihs  travanx  sur,  les  lots%um6ro  19-1  jusqn'au  lot.nu- 
m6ro  19-114  inclufflvement»  dans  le  douziime  rang  dtt~r  "^  ^^^^^ 
township  de  Buckingham,  dans  le  comt6  d'Ottawa^  t«i         -  ^ 
que  divisg  dn  lot  num6ro  18  b  par  la  ligne  tir6e  par  G«oige     ( 
"  '^  Inbeth  l»ett"VWg4fr4neventbre-18T5;  et^  de  a'abste-  "'"'^^ 
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nir  d'enlevejr  du'^  phosphate  de  ohaux  ou  apatite  du  dit 

terrain  k  Touest  de  la  dite  ligne,  jnsqu'jk  ce  qu'un  homage 

OuMoWorki  j^g^^i  g^.^  ^  I'amiahle  entre  lea  parties,  soit  en  vertu d'un, 
Pho"°hlS.'i».  jogement  de  colte  Cour,  n'ait  6t6  fait  pour  sdparer  le  dit 
lot  nam6To  19,  mainllnant  les  lots  nam6ro8 19-1  jusqu'an 
n^m^ro^  19-114  du  township  de  Buckingham,  du  lot  nu- 
m6ro  18  b  du  dit  township,  ou  jusqu'd  ce  qu'il  en  soit 
ordonn^  antrement  par  cette  Oour,  sous  toutes  peines  et 
penalit^s  que  de  droit,  et  condamne  la  d^fenderesse  aux 
•d6pens  des  pr^sentes." 

^  Sept.  24,  IS^l.J 

R.  LaJUi^me,  Q.  C,  and  A.  O.  Cross  for  appellant  r-^v-"" 
The  judgment  in  ^ffect  recognizes  that  no  boundary 
has  been  legally  established,  and  respondent  specifically 
-admits  this  in  the  following  allegation  of  its  answer  to 

'  defendant's  second  plea,  "That  the  defendant  knpw  of  the 
..-.  "plaintiff's  possession  up  to  the  line  of  Q-eorge  0.  Rain- 

*' both  and  of  the  property  West  thereof  being  disputed  pro- 
"pertp." 

If  we  take  the  facts  as  the  judgment  recites  them,  it 
necessarily  follows  that  by  the  judgment  appellant  is 
prohibited  from  going  beyond  a  line  Which  is  admitted  ^ 
not  to  be  a  legally  established  boundary  line,  and  is  pro- 
hibited from  touching  property  which  admittedly  may 
be  its  own  property,  while  on  the  other  hand  the  respon- 
dent is  left  free  to  do  what  it  likes  with  the  same^pro- 
perty  which  may  not  belong  to  it  at  all.  This  anomalous 
result  could  never  have  been  reached  had  plaintiff  adopted 
the  proper  remedy  of  a  boundary  suit. 

Under  these  circumstances  the  appellant  contends  that 
a  boundary  suit  might  have  been  instituted,  but  that 
there  is  no  case  for  an  injunction,.  As  stated  in  the  work 
of  High:  "The  writ  of  injunction  being  largely  a  pre- 
"  Ventive  remedy  will  not  ordinarily  be  granted,  when 
"the  parties  are  in  dispute  concerning  their  legal  rights, 
"  until  the  right  is  established  at  law."  High  on  Injnnc-  ' 
tions,  Vol.  I.,  p.  7,  sec.  8.  , 
^  8gi  al^o,  in  "  Kflir  on  TqjpnctirtnH,"  at  page  294,  wfiad 


-f^ 


m* 


:^- 


/,- 


T— oouBT  OF  qubsn's  bench. 


208 


:.^ 


it  stated  that,  "  The  jurisdiction  of  a  Court  of  Equity  in     jm. 

"  oases  of  trespass  is  in  aid  of  the  legal  right.    The  Court     >^«'^ 

"  interferes  on  the  assumption  that  the  party  who  inakes  Qn««»"woriui 

"  the  application  has  the  right  which  he  asserts,  but  needs  PhiSjIh.'Slca. 

"  the  interference  of  the  Court  for  the  protection  of  the 

"  property  from  irreparable  damage  ^Sending  the  trial  of 

"  the  right.  If  the  right  at  law  is  clear  an4  serious  damage 

"is  likely  to  arise  to  the  plaintiff,  if  the  defendant  is 

"  allowed  to  proceed  with  what  he  is  doing  or  tlireatens 

"to  do,  or  has  given  notice  of  doing,  an  injunction  wilj 

"be  granted  pending  the  tri|il  of  the  right." 

White  Y.  Whitehead,  1  Leg.  News,  p.  292. 

DeLaney  y.  Guitbautt,  19  R.X.,  p.  644. 

These  authorities  refer  to  cases  where  a  suit  is  pending 
to  "  try  the  right,"  and  in  those  cases  where  injunctions 
are  issued  they  are  only  issued  in  view  of  a  suit  being 
actually  in  progress  to  try  the  legal  right,  "  and  where," 
as  the  writers  say,  "  the  right  at  law  is  clear."  But  in  the 
present  case  the  respondent  does  not  even  take  the  trouble 
to  move  in  the  direction  of  trying  its  right,  but  will  be 
quile  satisfied  to  go  on  and  take  the  minerals  from  the 
disputed  ground,  and  is  put  under  no  obligation  to  estab- 
lish the  ownership,  which,  as  stated,  is  confessedly  in 
dispute. 

The  conditional  or  limitative  form  in  which  the  judg- 
ment under  review  has  pronounced  the  injunctipn  is 
illegal,  inasmuch  as  a  final  injunction  is  intended  to  be 
perpetual,  and  should  not  be  pronounced  until  the  Court 
has  been  put  in  a  position  to  adjudicate  upon  the  right  in 
dispute.  High,  Vol.  I,  sec.  a,  p.  4.  In  the  present  case 
however,  a  perpetual  or  final  injunction  is  pronounced 
even  with  an  admission  that  there  is  a  right  in  disfigte, 
but  without  any  suit  being  pending  or  to  be  taken  to  try 
the  right.  The  appellant  is  sureiy  well  founded^in  con- 
tending that  its  neighbour  is  as  much  bound  to  settle  the 
boundary  as  it  is  itself,  and  that  a  judgment  and  espe- 
cially an  injunction  which  in  advance  maintains  the  pre- 
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other  neighbour  shall  hftv^e  taken  suit  and  got  judgment, 

Con^lnui   ^^  ^°*^  illegal  and  uivjust.  <*  . 

T*f«id        "  ^°  ^^®'"®  *^®  '■'K***  *o  **»e  premises  is  in  douKt  pend- 

PhoiSKTeOo.  "  ing  an  action  of  ejectment  at  law,  the  relief  will  not  be 

"granted  on  the  general  principle  that  where  the  right  is 

"  doubtful  equity  will  not  interfere.     And  an  injunction 

"  granted  to  stay  waste  pending  an  action  of  ejectment  at 

"  law  will  be  dissolved  on  denial  of  complainant's  title, 

"  especially  if  he  is  negligent  in  trying  the  title  at  law>^ 

"I'he  jurisdiction  of  equity  in  cases  of  waste  is  not  in 

?"  derogation,  of  the  jurisdiction  of  courts  of  law  but  rather 

"in  aidof  theiegarnght\jHence  arises  the  limitation 

"that  it  will  be  exercised  oitly.  when  complainant  has 

"  established  or  is  endeavoring  to 'e6t'ablish  his  title  at 

"lawf   High,  Injunctions,  2nd  Ed.,  Vol.  I,  p.  420.-.,.„ 

If  the  respondent  had- taken  a  boundary  suit  and  made 
application  pending  the  suit  for  a  suspensory  order,  it 
would  have  been  in  a  very  different  position.  Kach  party 
would  be  at  the  same  time,  plaintiff  as  well  as  defendant, 
and  both  might  have  been  ordered  not  to  meddle  with 
the  object  in  dispute  until  final  adjudication  as  to  the 
boundary  had  been  pronounced. 

The  appellant  therefore  submits  that  there  was  no  case 
for  the  extraordinary  remedy  of  an  injunction ;  but  with 
the  judgment  as  it  now  stands,  it  has  of  course  become 
the  interest  of  the  respondent  not  to  establish  its  title 
to  the  land  in  dispute.  Fortified  by  a  perempjtory  in- 
junction in  the  enjoyment  of  apiece  of  land,  respondent 
will  not  be  so  foolish  as  to  start  a  boundary  suit  which 
might  result  in  giving  that  piece  of  land  to  appellant. 
But  even  leaving  ^ut  of  account  for  a  moment  the 
objections  to  the  special  character  of  the  remedy  by  in- 
junction, the  respondent's  action  is  still  clearly  unfound- 
ed for  the  reason ^that  it  is  an  action  of  trespass  («•, 
complainte),  whilst  the  respondent  ought  first  to  have  had 
recourse  to  a  boundary  suit.  This  rule  applies  the  moment 
that  it  appears  that  the  alleged  line  of  George  0.  Eain- 
both  mentioned  in  the  writ  was  not  a  legally  established 
boundary  line.    The  boundary  was  nndetennined  and 
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VI  action  en  complainte  would  not  lie  until  proper  homage 
had  been  made. 

There  caft  be  no  question  that  the  respondent's  <femanrfe  ««»»«^«>^ 
is  in  effect  nothing  more  or  less  thaj»-an^ction  of  trespass  Ph5ph3io««. 
or  trouble,  though  put  undei\^  covefdf  a  so-called  writ  of 
injunction.  The  complaint  is  in  effect  that  the  defendant 
has  tf  espassed  upon  plaintiff 's  land  by  crossing  a  specified 
line  which  respondent  chooses  to  call  the  boundary  line, 
'and  by  removing  phosphate  of  lime. 

By  so  instituting  its  action  respondent  put  itself  under 
the  necessity  of  proving  that  the  boundary  had  been  *■ 
established  tut  it  alleged  it  to  be,  but  this  it  wholly  failed 
to  do,  as  appeals  by  th^  judgment.  The  authorities  in 
support  of  this  p^roposition  are  sufficient  to  put  it  beyond 
question.  . 

Robertson  v.  Stuart,  18  L.  C.  R.  p.  462. 

Harbour  Commissioners  v.  Hall,  6  L.  0.  J.  p.  155. 

Fraser  v.  Gagnon,  4  Q.  L.  R.  p.  881. 

LacroixY.  Ross,  11  Q.  L.  R.  p.  78. 

MUliken  V.  Bourget,  M.  L.  R.,  5  Q.  B.  p.  800. 

This  proposition  being  established  the  rulejought  d  for- 
tiori to  be  applied' in  a  case  like  the  present  where  the 
plaintiff  has  not  only  taken  the  action  en  complainte,  but 
has  sought  to  accompany  it  with  the  rigorous  recourse  of 
a  writ  of  injunction. 

The  action  of  the  rejspondent  being  therefore  a '  simple 
demand  en  complainte,  appellant's  plea  alleging  short 
service  and  contesting  the  form  of  recourse  by  injunction 
should  have  been  maintained. 

Biack  V.  Stoddart,  4  Leg.  News,  p.  282. 

The  appellant  contends  that  there  is  error  in  the  judg- 
ment inscribed  against : —  -' 

(a)  Because  the  case  disclosed,  by  the  petition  and  affi- 
davit was  not  one  which  justified  the  short  delays  and 
summary  remedy  of  a  writ  of  injunction,  and  did  not 
allege  exposure  to  irreparable  damage  or  show  that  there 
was  no  other  legal  recourse  open  to  the  respondent ; 

(h)  Because  no  injunction  should  have  been  maintained 
leaYJBg  the  propflTty  admittedly  4n~jKq^ntp;  = 
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(c)  Because  respondent  neglects  to  have  the  boundary, 
established  ;  / 

(d)  Becanse  the  respondent  as  plaintiJOT  4id  not,  make 
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Pboa^lua  Oo.  out  a  clear  case  free  from  difficulty  o^  doulit ; 

(0)  Because  the  respondent's  demand^  merely  amounts 

to  an^actibn  of  trespass  or  disturbance,  ai/<l  such  an  action 

(and  <^  fortiori  an  injunction)  could  not;  legally  be  taken 

before  the  boundaries  had  been  establiMied  ; 

(/)  Because  the  possession  by  thejmners  of  lot  19  was 

-—■ — '-—    not  sufficient  to  show  a  title  to  the  property  in  dispute, 

'*       or  to  establish  a  boundary,  or  to  dispense  with  the  neces- 

»         ■  sity  of  a  boruage,  and  in  any,4»rreiit  was  not  exclusive  in 

its  character,  and  is  not  pleaded  by  the  respondent ; 

(g)  Because  there  ^s  no  proof  that^a{>pellant  ever  went 
beyond  even  the  George  0.  Bainboth  line  in  its  opera- 
tions. ' 
^        ■      T.  P.  Foran,  for  respondent,  referred  to  tl^e  following 
among  other  authorities : —  * 
i\g-ea»,  (2nd  edition,  p.  481) :                          Hi         > 

"En  g6n6ral  les  tribunaux  ne  font  pas  assez d'u^age du 
ponvoirqu'ilsontd'obvier  par  des  jugements  provisoires, 
auz  maux  qu'entrainent  u^cessairement  la  lenteur  de 
Tinstruction,  la  chicane  des  plaideurs  et  le  retard  des 
juges.  Beaucoup  de  gens  n'entament  et  ne  soutiennent 
une  contestation  que  parceqnlls  savent  que  la  .justice  est 
toujouTs  lente  k  punir.  Le  tort  que  so'uffre  la  partie 
injustenxeut  opprim^e  est  souvent  considerable;  cepen- 
dant,  nombre  de  juges,  par  une  fausse  piti6,  dans  la  crainte 
de  plonger  I'antre  et  sa  famille  dans  la  misdre,  n'accordent 
pas  k  r&pprimd  Une  reparation  proportionn6e ;  ils  auraient 
6vite  cette  injustice,  s'ils  eussent,  des  Tentfte  d<9  la  cause, 
.  accords  la  pi'ovision  k  qui  elle  6tait  due." 
High  on  Injunctions,  No.  S29: 

"  While,  as  a  general  rule,  Courts  of  equity  look'  unfa- 
vorably upoh  applications  for  injunctions  pending  pro- 
,  ceedings  at  law  to  determine  the  title  to  realty,  there  may 

be  peculiar  circumstano^s  connected  with  the  property 
,  rendering  it  imperative  that  the  rule  should  be  some\i^hat 

j»Ux9d  m<i  tbe  relief  granted.    Thua,  where  the  titlfl  to 
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miniilg  property  is  in  controverBy,  an  injunction  jiiay  be       »> 
*  granted  to  preserve  the  property  pending  litigation  to  try   ooAiUinui 
the  right,  the  exception  resting  npon  the  peculiar  nature  <»»*»»]J*^"»'ki 
^  the  property  in  dispute."  ^  ~ 

High,  No.  780 : 

"In  the  case  of  trespass  to  mining  property  greater 
latitude  is  allowed  to  Courts  of  equity, than  in  restraining 
ordinary  trdspasses  in  realty,  sincMhe  injury  goes  to  the 
immediate  destruction  of  the  minerals  which  constitute 
the  chief  value  of  this  species  of  property." 

High,  No.  871 : 

^  "  While  the  general   rule   requiring   complainant  to 
show  a  good  title  extends  to  trespass  against  mines,  y«t  it  . 
may  be  relaxed  somewhat  in  a  case  of  irreparable  mischief, 
where  the  injury  goeg  to  the  destruction  of  the  very  sub- 
stance of  the  estate' " 
High,  No.  782:  ' 

•'  It  is  necessary,  however,  that  the  owner  should  have 
actually  established  his  title  by  an  aption  at  law,  and  if  ' 
he  makes  out  a  good  prima  facie  title  which  is  not  contro- 
verted by  defendant,  and  shows  that  those  under  whom' 
he  claims  have  been  in  possession  and  use  of  the  mine  for 
a  lonar  period  of  years,  he  is  entitled  to  an  injunction  to 
prevent  such  depredations  upon  his  mine  as  are  likely  to 
result  in  irreparable  injury." 

./JETig-A,' No.  785: 

•  'r  It  is  thus  apparent  that  Courts  of  equity  are  inclined 
to. a  somewhat  liberal  use  of  the  remedy  by  injunction  to 
p^pvent  trespasses  to  mines,  the  relief  being  granted  for 
the  prevention  of  irreparable  injury  resulting  as  well 
from  the  character  ot  the  property  as  from  the  nature  of 
the  trespass.  And  the  relief  is  regarded  as  peculiarly 
applicable  to  the  case  of  a  placer  mine,  the  value  of  which 
consists  ib  auriferous  deposits,  which  may  be  worked 
out  and  fetaoved  without  leaving  any  evidence  of  their 
valaeupon  Mlltiich  to  base  an  accounting." 
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Nov.  26,  1891.] 

Laooste,  Oh.  J.  :— 

Appol  d'an  jagement  accordant  une  rajouction. 
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L'intim6,  demftnderesse  en  Ooar  Sui)6rieure,  ezploite 
nne  mine  sur  le  nu|n6ro  19  du  donzidme  rang  da  town- 
ship do  Buckingham.  L'appelante,  d^fenderesse  en  Ooar 
I^p6rieare,  oxpk)ite  sur  la  partie  sud  da  nam6fo  18. 

L'intim6ee  a  demand^  ane  injonction  contre  l'appelante 
pour  I'empfecher  d'empi6ter  sar  le  nam^ro  19  dans  ses 
operations  minidres,  et  elle  a  appayd  cotte  demande  sar 
une  possession  dataut  do  1875  allant  jasqa'A  ane  certaine 
ligne  tir^e  cette  an;i6e  par  le  nomm6^0t.p.  Rainboth,  ar- 
pentear. 

La  demande  a  616  accordee  sans  avis  prSalable  donn6  k 
la  partie  adverse.  H^ 

Pendant  Tinstance,  l'appelante  a  demand^  la  saspension 
de  I'ordre  d'injonction,  ce  qui  lui  a  6t6  refus6,  mais  commo 
le  jagement  a  6t6  renda  au  m6rite,  il^  n'y  a  pas  lieo  de 
s'occaper  de  ce  jagement  interlocatoire. 

L'appelante  a  plaid6  k  la  forme,  qae  la  demanderesse 
est  designee  dans  le  href  comme  ayant  sa  place  d'affaires 
a  Backingham,  tandis  qa'elle  }'&  dabs  I'lgtat  fie  New  York, 
qne  la  natare  de  la  demande  ne  justifie  pas  I'adoption 
.de  proc^dnres  sommaires  applicables  ai^/bref  d'injonction, 
et  qae  le  dSlai  d'assignation  est  en  consequence  trop 
court ;  que  le  jour  da  rapport  du  bref  n'a  pas  6te  fix6  par 
le  juge ;  enfin,  que  I'affidavit  et  la  requite  sont  vagues  et 
ne  demontrent  pas  un  droit  k  Vinjonction,  et  n'etablissent 
pas. que  rintim6  devra  souffric  an  dommage  8§rieax  et 
irreparable  si  le  bref  est  refuse. 

Au  m^rite  l'appelante  nie  tout  empi^tement,  et  plaide 
que  le  remade  applicable  eat  la  demande  en  bornage  pour 
etablir  au  prealable  la  veritable  ligne  de  division. 

Sur  les  questions  de  forme  noas  croyons  qu'il  y  a  bien 
jug6..,^,  ,^,  ^_^L: _.,^_^.^^,_^ . .,._._.,.^__^ 

Sur  le  mfrite:'  11  resulte  ^es  plaidoiries  qa6  les  empidte* 
ments  dont  I'intimee  se  plaint  auraient  eu  lieu  sur  la  paviie 
de  son  terrain,  limitrophe  de  celui  de  l'appelante.  — 


>iiction. 
eure,  exploite 
■ang  du  town- 
r«88e  enCoar 
[m6io  18. 
tre  Tappelante 
•  19  dans  ses 

demande  sar 
k  uno  certaine 

Rainboth,  ar- 

lable  donn6  k 

la  suspension 
I,  mais  comme 
L  pas  lien  de 

demanderesse 
lace  d'affaires 
ie  New  York, 
as  I'adoption 
fd'injonctiou, 
jquence  trop 
IS  6t6  fiz6  par 
ont  yagnes  et 
n'^tablissent 
ge  s^rieuz  et 

int,  et  plaide 
bornage  pour 
[sion. 
],a'il  y  a  bien 

» les  empidte- 
isurlapaviie 
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«.e  action  ponr  1,  reSmentd!  t      ?"  '""•  "'T' 
wupis  sar  Ie  terrain  ^„  j         ,      *  '"  ^''O' d'arbifc 

deur,  Taction  iTZt  T.T"  '"'  '"  ''''"""^''  ^emai- 
fallait  nn  born.^    ••       '  °°"°  "»"  *'"'  ^'opinion  ,^1 

Danslaprtsentecaoae    il  v  .  ,     .      I     ' 

«r«e,,  export,  maie  nW  L         P'-'eoiTUgne.  di 

P«>»it-il.  dan.  la  iWn"  de  di^r"""  »  ?!■»«  »»  Piquet, 
township.  *       '  *™""''  ''>"9»'U  a  arpentt  Ie 

J.ai!:?^rrn:^»'*«--...reparEdw.M 
Sub.4quomn.en?,  I'.Ll^te  .^  ^«« ''«»««  diflJront. 
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Bar  action  en  Ijiornage  1«h  partioB  ponrront  obtenir  un 
oolai^pui   ^^^l^  beanoonp  plus  6qaitable  qui  sauvegardora  lean 

Oaano  Work*    •       •  -  '  ^ 


droits. 


Pha 
LmmU,  0.  J. 


'a     t 


The  judgment  ia  recorded  <s  follows  :— 


"  La  Oonr,  etc 


4* 

,     • 

(f'*V:ni: 

-" 

»'♦•.*..   • 

\Kz: 

> 

^  "  Consid6rant  qu'il  ii'y  a  pas  lieu  d'a^juger  snr  la  ro- 
qndte  de  Tapptflantv  tondani  A  faire  saspendre  t'l^jouc 
tioii,  vu  qu'il  7  a  en  adjudication,  en  m6mo  tei]a°p^>ur  le 
m6rite  du  href ;  *;.«t 

"  Gonsiddrant  qu'il  y  a  bien  jugC*  sur  le  plaidoy$^  de  U 
nature  d'une  exception  k  la  forme,  fait  par  I'app^Itftite, 
d6fenderesse  en  (^our  de  premiere  instance,  et  sur  U  mo- 
tion de  I'intim^,  demanderosse  en  Oour  de  premiere  ins- 
tance, tendant  d  faire  coi^dani|,ner  Tappeiante  4  une  amende 
de  #2,000 :         °   *  Va, 

"Oonfirme  lejugement  dont  est  a§|lleil,<  savoir,  lejage- 
ment  rendu  par  la  Cour  Sap^rieure  siSgeant  k  Aylmer  le 
8e  jour  de  jnin  1891,  en  auta^t  qu'il  rejette  ladite  motion 
de  I'intim^e  tendant  k  faire  ^ondamner  I'appelante'A^nne 
amende,  et  le  plaidoyer  de  la  nature  d'une  Exception  "k  la 
forme,  fait  par  I'appelanto  ; 

"  £t  adjugeant  sur  la  re(]^dte  de  la  dite  intim6e  pour 
obtenir  I'injonction,  et  surlia  dite  injonction  ;     >-  ' " 

"  Gonsid^rant  qu'il  est  6«ibli  que  les  operations  mini^es 
de  I'appelante,  que  riniime  veut  emp^oher  par  une  injonc- 
tion, Staient  faites  sur  les  liniites  des  propri^tds  respectives 
des  parties ;  '  ' 

"  Gonsiddrant  qu'il  wf  a  pak^  eu  de  bomage  pour  deter- 
miner la  ligne  de  division  entre,  ces  propri6t68 ; 

"  Gonsiderant  que  dans  ce6  circonstances  il  n'y  avait 
pas  lieu  d'accorder  une  injonction,  et,  partant,  que  dans 
le  jugement  dont  est  anpel  il  y  a  mal  jug6  sur  le  m6rite 
de  la  demande  d'injohction,  maintidnt  le  present  appel 
avec  d|§pens  quant  k  ceute  partie  du  dit  jugement  qui  de- 
clare I'injonction  bonne  et  yalable ;  ela  cons6quence  casse 


I.- 
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til 


le dit bref  diiy^otion «t  w'nvoie  U  demandfl d'injonotion       «»■ 
aveo  dftpeni."   |  ^^,„.  . 

Judgmoiit  reveriod       <>u<uMiX''orki 
Lafiamme,  Mathm,  CrotH  4-  Larochetle  for  appellant.  ft^XSHx. 

T.  P.  /'Van  for  reiipondont. 

(J.  K.) 


March  18,  1891. 
CmMfi  DoRioN,  Oh.  J„  0itoH8,  Baby,  BosBic,  Doh«rty.  JJ 
REOINA  V.  LABRIE. 


i*ifl//aM^~68  Vict.  (D.)  ch.  87,  ..  ll-^Cotyugal  umo»- 
\        CohabitatioH. 

*"*f  r"""**  ™«*»'  «w*  ofcolmbiUUon  between  two  penona,  each  of  whom 
i«  married  to  another  penon,  Will  not  iiiuUin  •  conviction  under  R 
, '        y.  C,  u|i.  161,  M  amended  by  63  Ylot  (D.),  oh.  3/,  ■.  U. 

.  1.  "^  ■  .«,•■■ 

Heahino  on  the  following  case  reserved  by  Baby,  J. 
at  the  MArch  term  of  the  Court  of  Queen's  Bench  sitting 
on  the  Crown  side  at  Montreal : — 
'During  this  term,  one  Labrie  appeared  before  the  Court 
and  stood  his  trial  for  "on  the  Ist  of  September,  1890, 
"  and  for  a  long  space  of  time  from  and  after  that  date,  at 
"Montreal,  did  unlawfully  live  and  cohabit  in  conjugal 
" union  with  Voertain  person,  to  wit,  Rose  Ada  Martin, 
"  she  the  said  U6m  Ada  Martin  being  then  married  to 
"  another  person,  <;oVit,  Joseph  Benjamin  Morin."    : 

The  facts  of  oohaljiitation  and  that  each  of  them  were 
married  to  other  parties  ^re  fully  proved.  However, 
counsel  for  the  defence  claim^  that  there  was  no  offence 
for  wW^h  Labrie  could  in  lavt^bfe  convicted;  that  the 
paragraph  of  sect.  6  (an  additio^l  clause  to  chap.  161 
of  the  R.,H.  C.^aa  amended  by  sect.  11  of  68  Vict.,  ch.  87, 
1890),  only  applied  to  Mormons  and  the  like  who  have 
gone  through  a  marriage  of  some  sort  — a  "coiyugai"^ 
union" — ^before  coliabiting  with  one  another.  On  the 
other  hand  the  Crown  held  that  the  law  applied  to  avflry 
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and  anybody  who,  then  malrried,  oohabitud,  or  mfftfifA  or 
oonientiHl  to  do  lo,  with  •nqthor  marriwd  person,  «•  Labrie 
had  done. 

in  my  oharpfti  tothe Jnry,  I  told  thorn  that  th«f  pomt 
raised  was  quit^^a  ^ew  un<>,  tho  law  having  come  into 
force  last  year  Qhly,  and  NaHurvd  Home  cojiii^i^rable  doubt 
iVom  the  wording  of  th»  statute,  and  what  h44  been  the 
intention  of  the  logislaturo  in  framing  it,  and  that  if  they 
brought  in  a  verdii^t  of  guilty,  I  would  most  (;«>»rtainly 
reserve  the  point  for  the  consideration  of  the  full  Bench 
of  the  Oourt  of  Queen's.  Bench.  . 

They  brought  in  a  verdict  of  guilty,  but  I  did  not  sen- 
tence the  maki. 

The  point  now  (reserved  is  whether  or  not,  uhder  the 
new  stattito  above  referred  to,  Labrie  committed  the  mis- 
demeanour he  has  been  found  guilty  of. 

G  Babv.  J. 

Montreal,  16th  March,  189r. 


X/. 


Tho  amending  statute,  68  Vict.,'  ch.  87,  s.  11,  referred 
to  above,  reads  as  follows  : — 

"  11.  Tho  following  sections  are  hereby  added  to  the 
last  cited  Act  (R.  S.  C.  o.  161) :— 

'  6.  Every  (me  who  practises,  or,  by  tho  rites,  ceremo- 
'  nies,  forms,  rules  or  customs  qf  any  denomination,  sect 
'or  society,  religious  or  secular,  or  by  any  form  ofcon* 
'  tract,  or  by  mere  mutual  C/onsent,  or  by  any  other  me- 
'  thod  whatsoever,  and  whether  in  a  manner  recognized 
'  by  law  as  a  binding  form  of  marriage  or  not,  agrees  or 
'  consents  to  practise  or  enter  into-— 

*(a)  Any  form  of  polygamy  ;  or  '      :  *' 

'  {b)  Any  kind  of  conjugal  union  with  more  than  one 
'  j)er8on  at  the  same  time ;  or 

'(c)  What  among  the  persons  commonly  called  Mor- 
xnons  is  known  as  spiritual  or  plural  marriage  ;  or 

'  (d)  Who  lives,  cohabits,  or  agrees  or  consents  to  live 
'  or  cohabit,  in  any  kind  of  dbnjngal  union  with  a  person 
'  who  is  married  jto  another  or  others  in  any  kind  o/  con- 
'jngal  union,  etc....  is  guilty  of  a  misdemeanoar,  etc." 


I  did  not  Mil- 


not,  agrees  or 


nore  than  one 


^ 


luwf  of  avBiir*!  wiroH. 
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ui  \  T!'  ^  '  '^  '**•  defendant,  contond«d  that  the 
object  of  the  atatntfl  wa.  to  repre«.  inortnonii„n.  There 
muat  be  a  roi^jugal  union^ome  form  of  .eremony  join- 

ng  the  parties.  Th«  object  of  tho  law  wa.  not  to  prevent 
immorality.  It  was  taken  from  the  Kdmund.  Act  in  the 
United  -State..  It  i.  not  intmided  to  prevent  mere  oon- 
onblnagl^  but  a,  union  of  persona  of  opposite  sex  which 
the  parties  snpiHHie  to  be  binding  on  th«m.  The  words 
•' conjugal  union"  imply  that  there  must  be  some  tit 
between  the  parties.  -^ 


C^oM  for  the  Crown. 

i  »u  ""'*'"''•  ^^  ^'  ff*v'"ff  *>»«  ladgmont  of  the  Court,  lield 

I  that  there  was  no  offence  shown.  It  was  apparent  from  the 

j  statute  that  there  mnst  be  some  form  of  contract  between 

the  parties,  which  they  might  suppose  to  be  binding  on 

them,  but  which  the  law  was  intended  to  prohibit. 

The  judgmept  roads  as  follows:—  ' 

("After  hearing  couns.,!  for  the  Crown  and  on  behalf  of 
the  prisoner,  and  due  deliberation  had  on  the  case  trans- 
imtted  to  this  Court  iVom  the  Court  of  Queen's  Bench 
^  fitting  on  the  Crown  side  at  Montreal,  it  is  considered 
4nd  adjudged  and  finally  determined  by  the  Court  now 
here,  pursuant  to  the  statute  in  that  behalf,  that  the  evid- 
eface  adduced  did  not  justify  a  verdict  of  unlawfully 
nying  and  cohabiting  in  coiyugal  union  with  a  i>er8ou 
already  married  to  another  person,  and  that  the  said  pri- 
M^neXought  not  to  have  been  convicted,  and  his  conviction 
IS  Ither^re  quashed  and  set  aside." 

-I     ,    ^  Conviction  quashed, 

'an,  fdr  the  Crown. 

ft'wye,  Q.C,  for  the  prisoner. 


(J.K.) 
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Coram  Babt,  Boss£,  Dohsrty  and  Oimon,  J  J. 

COMPAGNIE  DE  OHEMIN  DE  FEE  A  PASSAG^RS 
DEMpNTRfiAL  J^ 

{Defendant  in  Court  Mow^t 

,  ,  "^  r>  Appeli 

■    '^'  ■■■       ■    "      AKD  .  ;■   - 

■II  .         • 

AUGUSTE  DUFRESNE  * 

{Plaint^ in  Court  below), 

V.  Respondent.    ^ 

"  ■■"'■..  '  '^  ■■  ■■  -7      .■■ .. 

Negligence^— ChUd  killed  on  street  raUwaiy. 

Hru>  :  ReveninK  the  jddgment  of  Loramok,  J.,  M,  L.  R.,  7  &  C.  Id, 
Where  a  child,  two  yean  of  age,  throngh  the  negligenoe  or  want  of 
vigilance  of  its  parents,  is  allowed  to  leave  ita  raeidenoe  and  get  on 
the  track  of  |k  street  railway,  and  is  killed  there  by  a  car  of  tiie  rail- 
way company,  without  any  laalt  on  the  part  of  the  employee*  of  the 
^  ^  :«ompany,  an  action  of  damiiges  by  the  father  of  the  child  will  not  be 
mai^tabed. 

ApPEAt;  from  a  judgment  of  the  Superior  Oqnrt,  Mon- 
treal (LoRAMOBB,  J.),  Dcrc.  29,  1889,  condemning  tlu9  ap- 
pellant to  pay  1500  damages.  The  judgment  of  the  Oonrt 
below  is  fully  reported  in  M.  L.  R.,  Y-S.  0.  10^16. 

May  22, 28,  1891.]       ;  '        ^^      V^^^^^ 

H.  Abbott,  Q.  a,  and  Mired&h,  for  appellant  :^ 
r    This  is  an  appeal  frcmi  ti^ judgment  rendered  by  Mr.  Jus- 
tice Loranger,  on  the  26^h  December,  1889^  maintaining 
the  plaintiff's  action  to  the  extent  of  #500. 

The  plaintiff  in  his  action  claimed  #5,000  from  the 
company  defendant,  as  damages  suffered  by  him  in  con- 
sequence of  the  death  of  his  minor  son,  not  two  years  old, 
cauiied,  as  he  alleged,  by  the  negligence  of  the  defendant 
and  it«  employees.  -  :  V 

The  defendant  demurred  to  this  action  on  the  ground 
that  the  claim  as  set  fdrth  in  the  plaintiff^s  declaration 
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was  not  in  any  jwirt  recoverable  in  law,  a^d  pleadid  to 
the  merits :  ,  ^  ,„■,. 

{1)  A  general  denial ;  <"^      -      :  v  ,      ■ 

^  (2)  (And  without  wi^ver  of  the  firet  ^ea)  That  the  ao- 
cident  was  not  in  any  way  caused  by  the  negligence  or 
tault  of  the  company,  or  of  those  for  whom  the  company 
IS  or  was  responsible,  but  on  the  contrary,  that  the  acci- 
dent was  wholly  cau^  by  the  fault  and  negligence  of 
the  plaintiff,  or  of  those  for  whom  he  was  responsible,  in 
allowing  the  child  in  question,  who  was  less  than  two 
years  old,  to  cross  the  publib  street  without  any  one  to 
take  charge  of  him.  at  a  time  when  the  ordinary  street 
traffic  was  going  on,  and  particularly  when  the  cftrs  of  ihel 
company  would  be  likelj."  to  pass,  and  that  the  plaintiff' 
was  alone  responsible  for  any  injury  that  may  have  been 
caused  to  the  child.  ^1     V 

That  the  employ^  of  the  company 'defendant  at  the 
time  of  the  accident  were  exercising  due  care  and  dili- 
gence in  seeing  that  the  street  was  clear. 

That  the  accident  was  unavoidable,  and  oiie  which  the 
employees  of  the  compaiky  could  not  have  pref  ented. 

The  plaintiff  answered  the  demurrer  by  alleging :       . 
^   1.  That  his  action  was  well-founded,  both  in  law  and 
in  fact,  and  that  tlie  allegations  of  his  declaration  weie 
sufficient  to  warrant  his  conclusions. 
..  2.  That  his  declarafion  showed  a  good  cause  of  action 
forthe  16,000/claimed.     '  .  -  C  ^" 

There  ai&only  two  questions,  as  far  as  the  facts  are  con- 
cerned Wthis  case. 

1.  Ar^the  defendants  responsible  for  the  deata  of  th^ 
respondent's  two-year-old  child  ;         , 

2.  If  appeUants  are  responsible,  what  is  the  amount  of 
compensation  the  respondent  is  legally  entitled  to  recover 
from  them.  ' 

The  following  is  the  case  in  a  few  words  :     ;  ' ; 

The  plaintiff  Uved,  with  his  wife  and  three  children,  in 
an  upper  tenement  house  in  St.  Oitherine  Street,  one.  of 
the  thoK»nghltoefr^^Mett^^eal,  over  which  th^  appel^S" 
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had  a  line  of  railway.  The  plaintiff,  at  the  iime  of  the  ac- 
cident, was  a  letter  carrier  in  the  employ  of  the  Post  Office 
Department,  and  absent  from  home  except  at  meal  tim«, 
and  his  wife  {enceinte  at  the  time)  attended  to  all  the 
household  affairs  and  in  addition  furnished  board  to  two 
persons,  the  lessee  of  the  lower  tenement  and  one  of  his 
clerks.  The  child  whose  death  is  the  Isnbject  of  the  pre* 
sent  action,  had  on  two  or  three  occasions,  walked  from 
the  upper  tenement  to  the  lower  one,  and  might,  had  it 
not  been  noticed  by  persons  in  the  shop  below,  have 
wandered  on  St.  Catherine  Street,  and  been  run  oyer  as  it 
eventually  was  at  a  later  date.  It  would  appear  from 
this  that  the  child  w^Tuot  properly  looked  after,  and  it 
is  submitted  that  the  plaintiff  ought  to  have  taken  mea- 
sures to  insure  its  safety,  and  jprofited  by  the  warning  lie 
had  already  receivM.         -        J  >'      ^ 

The  plaintiff'has  endeavored  to  establish  that  tW  sight 
of  the  driver  Lacroix  was  defective,' but  he  has  failed  to 
show  that  he  had  such  adefect  in  his  vision  as  would 
interlere  with  his  safely  driving  a  street  car,  and  the 
joinjrreport  of  Drs.  Foucher  and  BuUer  establishes  that 
his  vision  was  amply  sufficient  for  all  the  ordinary  affairs 
of  life,  and  certainly  was  sufficient  to  enable  him  to  see 
large  objects  distinctly  at  a  distance  of  several  hundred 
feet.  Dr.  Buller,  both  igjiis  examination  in  chiei^and  ^n 
his  cross  examination,  positively  states  that  in  his  opinio^ 
he  considers  Lacfoix  a  safe  driver  for  a  railway  car. 

J.  L.  ArdtambauUi  Q.C.,  for  respondent,  contended  that 
the  accident  occurred  in  consequence  of  the  defective 
sight  of  the  driver,  and  that  the  judgment  was  well 
founded.^  ■  ;■,       -..■■..  ;V'^,.,      .     .■,......,;^,  -,:  v.;  .^i|^■-: 

Baby,  J.,  was  of  opinion  that  tKe  appeal  sliould  be 
maintained,  and  referred  to  Doniinion  Oil  Cloth  \}o,  4*^ 
Coallier,  M.  L.  R.,  6  Q.  B.  268,  in  which  this  Oowrt  re- 
versed  the  judgment  of  the  Court  below. 

DoHSBTY,  H,  dissented  on  the  ground  that  there  had 


botfu  nagligBUce  on  the  part  of  the  company'B-employeesf 
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.   The  judgment  is  as  followB  :— 
"LaCouT,  etc 

"  Oonsidfirant  que  I'intim^,  demandeur  en  premidre  ins- 
tance, n'a  pas  prouv6  que  la  mort  de  son  enfant  a  6t6 
causfee  parlafaute  on  n6gligence  de  Tappelante  on  de 
ses  employes ; 

"Considferant  au  contraire,  que  rappelante  a  pfouv6 
que  I'accident  est  du  au  fait  que  I'enfant  de  rintim6 
6chappant  k  la  surveillance  def  sa  mere,  est  descendu  dan^ 
la  rue,  et  s'est  jet6,  inconscient  du  danger,  sur  la  voie 
ferr6e  de  I'appelante  au  moment  ou  un  des  chars  de  cette 
demiere  y  passait,  et  a  U6  6cras6 ; 

"Oonsidfirant  qu'il  r^sulte  des  faits  de  la  6au8e,  tels 
qu'ils  ont  S^  4tabli8  en  preuve,  que  s'il  y  a  eu  faute  ou 
negligence  q^elgue  part^c'est  du  c6t6  des  parents  qui,  en 
se  relachant  pftW  ^n  instant  de  leur  surveillance,  ont 
permisaun  enfant  ^^e  deux  ans  de  s'echapper  de  leur 
domicile,  de  descendre  dans  Ift  rue,  traverser  la  voie  ferree 
seul  et  sans  protection,  et  ndn  du  c6te  de  la  compagnie, 
et  partant  que  dans  le  jugement  dont  est  appel,  savoir 
le  jugement  rendu  par  la  Oour  Sup6rieure  k  Montreal  le 
26e  jour  de  d6cembre  1889,  jl  y  a  erreur,  caSse  et  inverse 
le  dit  jugement ;  et  procfidant  k  rendre  le  jugement  que 
la  dite  Cour  de  prfemi6re  instance  aurait  du  rendre,  d6- 
boute  le  demandeur  intime  de  son  action  ;  chaque  p^tie 
payant  ses  frais  tant  en  Cour  dte  premidre  instance  qu'en 
appel    (Dissentiente  Thon.  juge  Doherty)."  .', 

Judgment  reversed,  Doherty,  J.,  diss.      / 
4bbofts,  Campbell  Sc  MeredUh  for  appellant."  | 

ArchftmbaiUl,  Bergeron  &  MignauU'fot  respondent.  / 
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'  '         November  2t,  16M. 

Ooram  Lacobtb,  Gh.  J.,  Boss^ '  Blanohbt,  Wurtblb, 

Tajt,  JJ.    .  ; 

Dai^e  MARY  O'CONNOR  m  ViB, 
r  {D^eruUuUs  in  Court  below), 

Appsllakts; 

■''■..•    -'■'  ■  Ajfb'         .-■•-■• 


ROBERT  J.  INGLIS, 
/       ,  ^  {Plaiittiff' in  Court  below), 

;,./•■.■        ■/   '■ -\^,_:^__„_.^ ^ ^ r RrSPOKDEWE,- — 

Procedure — Husband^and  wife — Wife  erronSbudy  described  as 
separated  as  to  property— Exception  to  the  Xorm— 'Amend- 
ment—Husband  summoned  ordy  to  authorize  his  wife — 
Cannot  be  made  a  party  personally  on  motion  to  amend. 

■  '  •      ..  "  ♦    ■ 

Hbi4>  :— 1.  The  fact  that  the  wife  has  aasumed  the  quality  of  separated  as 

to  property ,  in  a  deed  of  loi^  to  her,  does  not  debar  her^  in  an  action 

against  her  in  that  quality,  from  pleading  by  exception  to  the  form, 

and  proving,  that  she  Ig,  common  as  to  piropwty  with  her  husband. 

2.  The  plaintiff,  under  such  circumstances,  will  be  allowed  to  amend  the 
twrit  and  declaration  by  describing  the  wifess  common  astopro^ 

perty. 

3.  Where  the  husband  has  been  summoned  merely  for  the  purposo  of 

authorising  his  wife  (defendant),  the  plaintiff  will\not  be  allowed,  on 
a  motion  to  amend  the  original  writ  and  declaratiofi;  to  make  the . 
.      husband  a  party  to  the  action  personally,  witbbnt  summoning  him< 
in  his  penonal  capacity-  ' 

Appeal  firom  the  following  ju^ments  of  the  Superior 
Court,  Montreal  (JETTfc,  J.),  July^,  1891 :—  , 

"  La  Gour,  parties  onies  siir  I'exception  k  la  forme  plai* 
d6e  par  la  d^fenderesse ;  ;  * 

"  Gousid^rant  qnela  di§claration  do^la  dite  d^fenderesse 
an  bail  all6ga6e  centre  elle,  la  rend  nou  recevabie  &  invo- 
quer  an  6tat  difi)§rent  de  celui  qn'elle  s'est  doni|6  au  dit 
acte;  *    -  . 

"KftBYff'e  la  ^ItB  eTceptim  aver.  «^Apaif,  ^ifrfraita,  etc." 


\ 


f 


'^o» 


X,       ..        ;■■.■.    ■ 
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1  tl9 


.    bref  et  la  ^6olaratioir^  cette  cause,  comme  suit 

lo.^En  Tetrancittnrdu  dit  bref  l?s  descriptions  des  dits 

^  d^fendeurs'telles  qn'ellea^  y  sont  contennes  et  eu  y  subs- 

tittia^t  les  suiyants,  sayoir :  ' 

*  Dame  Mary  9'Connor,  of  «^  city  and  distrifit  of  Mon- 

V    '  treal,  marehande  publique  and  bbarding  house  keeper,  wife 

'common  as  to  property  of  William  Flood  of  the  same 

'place,  and  the  latter,  as  well  personally  as  to  antkorize 

'    •  his  tiaid  wife : ' 

2o.  En  insurant  dans  la  d6claration  du  demandeur,  im- 
mMiatement  ayant  les  conclnsionis,  I'allggatipn  suiyante :. 
— -^h«tt|i4  said  female  defendant  is  a  narchanete  ptUtlique, ' 
'  carrying  on  business  iu  the  city  and  district  of  Montreali 

•  as  a  boarding  hpuse  keeper,  and  leased  the  premises  in 
'question  from  the  plaintiQ*  for  purposes  of  her  said 
business ; '. 

80.  En  retranchant  les  mdts  '  that  the  said  female  de* 
fendant  be  then  rand  there,'  dans  la  premiere,  ligne  du 
dernier  paragraphe  des  contusions  du  demandeur,  et  en 
y  Bubstituant  lea  suiyantes,  sayoir :  "  that  the  said  defen- 
dants be  jointly  and  seyerally ; ' 

•  'VGohisiddrant  qu'il  n'est  pas  conte«t6,que  le  bailinyo- 
qu6  par  le  demandeur  a  6t6  consent!  k  la  d^fenderesse,  6n 
sa  quality  de  marehande  publique,  et  pour  y  tenir  son  .com- 
merce de^naitresse  de  pe^«|ion  ;  et  fhe  la  maison  lou£e  a 
6t6  ensuite  habits  par  eile,  de  miti  1890  d  la  date  de  la 
saisie; 

•  "  OonsidSi^n^  que  cet  engagement  de  la  femme  lie  son 
.   man;  ' .       j'        ,  ..V    .    ^  ,  ■ :  ...  ,,■  -  ■  "  ./; 

"  Vu  les  luiiples  179  et  1290  dnXlode  €iyil ; 
'"  Oon8i4^rant  en  outre  que  le  mari.  mis  en  cause  Mm-  ■ 
f  plement  pour  assister  sa  femme,  est  sorti  du  role  qui  lui 
6tait  assign^,  et  s'est  joint  k  la  d6fenddresse  pour  plaider  ^ 
d  Taction 'ayecelle;     •;  >  v   .' 

"Goncfidfei^t  que,  danls  ces  circt>n^tances  le  demafi- 
deur  est  |onde  &  youloir  I'appder  personnellement  en 
cause,  et  qu'il  y  a  lieu  en  consequence  de  lui  accorder  la 
pemiMi<^  d'anliender  qu'il  soUioite  ; 
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"  Accorde  la'dite  motion  da  demandeur  en  date  dn  16 

"Jk'*^"    jain  dernier,  h  toutua  fins,  que  de  droit  et  ce,  sans-^aii." 

»■'»•  .  ,  ■       ..J 

To  an  action  for  $4,680,  rent  to  accJi'ae  for  the^balance 
of  a  seyen  years'  lease,  the  appellants  (defendants)  pleadecT 
the  following  exception  to  the  fdrm  : — 

"  And  the  said  defendants,  for  exception  tb  the  form  of 
the  action  and  detndnde  of  the  said  plaiinti£r,.8ay  : — 

"That  the  writ  and  declaration  of  the  said  plaintiff 
herein  is  and  are  irregular,"  insufficient,' null  and  Void, 
and  the  said  action  should  be  hence  dismissect  for.  the . 
following'  among  other  reasons  : — 

"  Because  in  the  writ  of  saisie-gagerie  herein  issue4  the 
said  female  defendant  is^described  as  "  wife,  separate  as 
to  property,  of  William  Flood."  the  said  other  defendant 
— whereas,  in  truth  and  in  fact,  the  said  defendants  were\ 
and  are  common  as  to  property,  having  been  married  in 
this  provin^^^ithout^any  ante-nuptial  cont^^act. 

"  Wherefore  dirfe^dants  pray  that  said  action  be  hence 
dismissed,  wit^  coHi&  ^straits  to  the  undersigned."    * 

The  respona^nt  (^laintiif )  answered  as  follpws  :—  ' 

"  And  thy  said  plaintiff  for  "answer  to  the  exception  to 
the  form  herein  filed  by  the  fit^i4.female  defendant,  says : 

^That  each,  all  and  every,  lliie'^  matters  and  'things  in 
said  exception  to  the  form,  jset.  forth  and  (^ntained,  are 
false  and  untrue,  and  hereby  specially  denied  by  the  said 
defendant; 

"That  the  said  female  Hefendani  having  taken  the 
quality  of  wife  separate  as  to  property,  and  declared  her- 
self to  be  such  in  an  authentic  document,  to  wit,  in  the 
deed  of  lease  which  forms  the  basis  of  this  action,  she 
cannot  now  take  exception  to  her  description  as' contained 
in  the  writ  in  this  case,  nor  contradict  the  same ; 
V  "Wherefore  the  plaintiff  prays  for  the  dismissal  of  the 
said,  exception  with  costs,  disiraUs  to  th|  undersigned 
attorneys."  '         '  •  v 

The  plaintiff  moved  to  amend  the  writ  aQ^-^eclaxstion 
•^follows:— 

ijlotion  on  behalf  of  said  plaintiff:  -t-^ 
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"Without  in  any  way  admitting  the  exception  to  the 
'  form  herein  aiei  by  the  said  female  defendaht,  and^nder 
rewrve  of  plaintiff 'a  answer  thereto ;  where^Un  the  au- 
thentic deed  of  lease  whioh  forms  the  basis  of  the  present 
action,  the- 8ai4. female  defendant  described  herself  as 
wife  separate  a^to  property  of  and  from-  William  Flood 
and  declared  herself  therein':  ftp  be  such  ; 

"  Wheteas  the  said  female  defendant  c^iras  by  her  said 
exception  to  the  .form  that  she  is  not  separate  us  to  pro- 
perty, but  is  in  community  of  property  with  the  said 
lITilliam  Flood ;  ^ 

,V  •  "Whereas,  if  there  is  error  in  plaintiff's  writ  and  de- 
claration it  is  solely  due  totHe  said  female  defendant's 
false  representation ; 

"The  plaintiff. therefore  moves  that  in  the  event  bf  its 
being  proved  that  the  said  female  defendafnt  is  common 
as  to  property  with  the  said  William  Flood,  that  the  said 
plaintiff  be  pe^itted  to  amend  his  writ  and  declaration 

"^"in  tke  follpwbig manner,  to  wit: — 

Ist.  By  striking  out  f*m  the  said  writ  the  description^ 
of  the  said  defendants  as  now  therein  contained,  and  sub- 
stituting  the  following,  namely—'  Dame  Mary  O'Connor, 
•of  the  city  and  district  of  Montreal,  marchande  publiaJe 
'  and  boarding  houpe  keeper^  wife  common  a§  to  property 
'of  Williami^Iood,  of  the  same  place,  and  the  latter  as 
•  w;e^l  persdnally  as  to  authorize  his  «aid  wife.' 
'  2nd.  By  inserting  in  the  plaintiff's  declaration  imme- 
diately previous  to  the  coijclusions  thereof,  the  following  * 
allegation,  namely— 'That  th^.said  female  defendant  is  a 
'  marchande  pmique,  carrying  on  business  in  the  city  and 

•district  of  Montreal  as  a  boarding  house  keeper,  and  leased 
'the  premises  in  question  from  the  plaintiff  for  pWposes 
y'pfher  said  business.'  .  •*/ 

^  8rd.  By  striking  out  the  woj^  '  that  the  said  female 
defendaijt  be  then  and  tfiere,'  in  the  Erst  line  of  the  last  . 
piuragraph  of  plaintiff's  conclusions,   and  Substituting 
therefor  the  follovihg,  namely -•  that  the  said  defendants  ' 
,  be  jointly  and  severally,' the  whole  with  costs  against' 
th»a«id  female  dftfen«ik«»  Aut^i*.  ^t.^  » ■■'-^---^-c-:: ' .   ■  ; 
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Nov.  l«,  1891.]  ■  ' 

A.  W.  Smtlfikjror  appellaut«  : —  ^ 

The  action  was  instituted  on  the  8th  of  June  last,  for 
the  sum  of  14,680,  rent  to  accrue  for  the  balance  of  a 
seven  years'  lease,  via.,  six  years.  This  lease  is  signed  by 
the  female  defendant  alone,  "the  action  is  accompanied 
by  a  Mim  gagerie,  and  a  personal  condemnation  is  sought 
in  this  sum  against  the  female  defendant  only,  who  is 
described  in  the  writ  as  "wife  separate  is  to  property, 
of  William  Flood."  The  latter  was  made  a  party  in  th©^ 
suit,  "  for  the  purpose  of  authorizing  his  said  wife." 

The  defendants  appear  as  they  are  sued,  t>,  the  female 
defendant  personally,  and  the  male  defendant  for  the 
purpose  of  authorizing  his  said  wife.  They  join  in  an 
exception  to  the  fbrm.  The  female  defendant,  against 
whom  alone  condemnation  is  sought,  alone  pleads  to  the 
merits.  The  exception  tp  the  form  sets  out  that  the  fdmale 
defendant  is  wrongly  described  in  the  writ  as  "  separate 
aik  to  property.  TUat  she  is  in  reality  common  as  to  pro- 
perty with  her  husband,  and  has  been  improperly  im- 
pleaded. 

Upon  this  exceptipn  being  filed,  the  plaintiff  made  a 
motion  conditional  in  its  terms,  praying  "that  in  the 
"  event  of  it  being  proved  that  the  female  defendant  is 
"common  as  to  property  with  her  husband,"  the  plaintiff 
be  permitted  to  amend  by  so  changing  her  description  in 
the  writ  and  declaration,  by  adding  a  clause  to  the  effect 
that  she  was  mard^tuk  publique,  and  had  signed  this  lease 
in  the  course  of  her  business,  and  finally  by  bringing  in 
the  male  defendant  personally,  and  in  the  conclusion  seek- 
ing a  personal  condemnation  against  him. 

It  would  seem  that  such  a  motion  could  be  gpranted 
only  in  the  case  of  '*  it  being  proved  that  the  female  de- 
"  fendant  is  common  as  to  property  with  her  husband." 
If  t;hat  was  proved,  the  exceptipn  must  hold  good.  ~  If, 
on  the  pther  hand,  the  exception  was  dismissed  because 
it  wasNiol  proved  that  the  said  female  defendant  was 
common  alt  ta  property,  by  its  pwn  terms  the  mpttpn  was 
nbMidianed,  imd  could  npt  be  granted.  •> 


.  4. 
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Theex^ption  uid  the  iiy>tion  weire  sabmitted  together. - 
The  exoeption  was  dismiasU,  and  the  motion  granted. 

T»l^|ig,  firtt,  the  jadgment  dumissing'  the  exception. 
It  is  ahown  by  a  copy  of  the  marriage  certificate  that  the 
defend^iil  (appellants)  were  jnarriod  in  this  province 
withoi^  any  ante-nuptial  contract— iut^eed,  they  are  des- 
cribed ift  the  action  as  "judicially  separate."    No  such 
judgment  of  separation  5iiras  ever  rendeired— the  plaintiff 
did  ijot  seek  to  establish  that  ^there  evet  had  beep,  but 
rested  his  ^hole  argument  upon  the  objection  that  the 
fetnal^  defendant  having  allowed  herself  to  be  so  des- 
cribed in  an  authentic  deed,  it  cpald  not  be  disputed.  The 
judgment  is  also  based  solely  upon  this  grduhl.    It  need 
scarcely  be  pointed  out  that  the  fact  of  her  bein^  so  des-^ 
oribed  in  an  authentic  deed  does  not  make  proof.    The 
deed  proves  only  what  took  place  before  the  notary.     It 
'proves  that  she  called  herself— or  allowed  herself  to  be 
called—"  wife,  separate  as  to  property,  of  William  Flood." 
It  seems  absurd  to  say  that  the  lAw,  which  deckres  that 
a  married  woman,  common  as  to  property,  cannot  without 
her  husband's  authority,  thus  bind  either  herself  or  hei' 
husband,  and  that  such'  acts  on  her  part  are  absolutely 
null,  can  be  over-ridden  by  her 'by  simply  going  before 
»  notary  veithout  her  husband's  knowledge  or  consent, 
and  describing  herself  as  separate  as  to  property  :  that  if 
she  ^oes  this,  it  is  then  incompetent  on  her  part,  or  on 
the  part  of  her  husband,  to  disclose  to  tlie  Court  her  real 

status.'  .'.^^  ■■-■-^- ■.;;■■■::  ■■;■■:""- 

Art.  188,  0.  C,  in  express  temjs  gives  to  the  wife  her- 
self,  to  her  husband,  and  to  anyone  who  has  an  interest 
in  so  doing,  the  right  to  plead'1;h&  want  of  authorization 
by  the  husband— it  is  a  cause  of  nullity  which  nothing 
can  cover.  Surely  this  implies  that  the  wife  herself  or- 
her  husband  may,  when  she  is  sued  as  separate  as  to  pro-  i 
perty,  inform  the  Court  that  she  is  in  reality  common  as 
to  property,  and  that  consequently,  even  if  ihe  act  be  one 
of  administration  (which  it  is  not  in  the  ^iQsgat^ase), 
her  husband's  authorization  was  necessary,' and  lacking 
th»t.  the  act  is  a  nullity,    (m,  Iftft,  1 W  lanin  0)    If 
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not,  then  she  and  her  husband  an^  estopped  from  plead- 
ing this  want  of  authorization. 

The  plaintiff  replies  that  the  husband  might  objeot  to 
her  description,  but  not  the  wife  herself;  that  she  would 
thus  he  taking  advantage  of  her  own  fraud.  In  tho  first 
plai;e  there  is  no  fraud  whatever  shown.  It  is  true  she 
wrongly  doscribod  herself — or  allowed  herself  to  bi!r 
wrongly  described.  If  she  did  that  fraudulently,  she  is 
open  to  an  action  of  damages  to  the  extent  to  which  plain- 
titfmay  be  injured,  but  her  mere  declaration  —  what  she 
may  have  thought  from  the  fact  that  she  was  conducting 
the  boarding  house  herself,  and.  without  her  husband's 
inter^rence-^wonld  Qot  alter  the  law. 

Further  than  this — the  husband  does  object  to  this  des- 
cription. He  at  least  fs  no  party  to  the  coi^tract.  It  was 
signed  without  his  (knowledge  or  consent.  He  is  called 
'  into  the  suit  for  the  purpose  of  giving  him  an  oppor- 
tunity of  doing  w^at  he  is  now  doing,  t.0.,  of  watching 
the  proceedings,  and  seeing  that  his  wife  is  properly  im- 
pleaded. He  is  called  upon  to  authorize  his  wife  to  plead 
to  an  action  taken  against  het  as  *'  separate  as  to  piro- 
peHj"  By  this  exception,  he  replies,  "  I  refuse  to  au- 
thorize my  wife— Hsihe  is  not  separate,  but  Common  as  to 
property."  Clearly  he  has  a  right  to  raise  this  question, 
and  it  is  oven  a  duty  incumbent  upon  him. 

By  the  exception  it  is  urged  that  the  female  defendant 
is  not  "  separate  "  but  is  common  as  to  property-^that  she 
is  wrpn^y  impleaded.  In  the  plea  to  the  merits  filed 
by  her,  the  ^me  pounds  are  set  up,  viz.,  that  she  is  com^ 
mon  as  to  property,  and  incomjpetent  to  sign  this  seven 
years'  lease  and  so  bind  the  community.  Thus  the  ques- 
tion raised  by  her  exception,  \7hile  properly  a  matter  affect- 
iug  the  form  of  plaintiff's  action,  yet  directly  touches  the 
fond  of  the  whole  action.  An  actioa  brought  against  her- 
as  common  as  to  property  would  be  a  lie w  action  calling 
for  a  new  defence.  If,  as  is  the  case,  the  Gourt  has  taken 
it  to  be  true  that  the  defendants  (appellants)  are  common 
as  to  property,  and  if  it  is  competent  for  them  to  raise 
that  point,  then  the  judgment  should  have  maintained 
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their  exoeptiou  and  dismiiifld  the  plaintiff 'm  (reepondoht'g) 
■etion.  "^ 

The  judgment  upon  pUinTiff '■  motion  for  Jeavo  to 
amend,  the  appolUn^Uubmit,  Hhould  also  b«  revemwd 
and  the  motion  diAnUed.  The  apptUUnU  contend  as 
above,  that  the  ex<!e[*tibn  to  the  form  otrikta  at  the  fomi 
of  the  aolion.  ^f  maintained,  it  must  entail  the  dismissal 
of  the  plaintiff's  action.  The  amendments  clearly  change 
the  nature  of  the  demand.  The  judgment  permitting 
ihem  practically  throws  defendants  out  of  Court  upon 
the  issues  r^iBBd  by  them,  and  calls  upon  them  to  answw- 
an  action  different  in  its  nature.     Without  a  now  sum 
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mons— indeed,  so  far  as  the  male  defenShi-persoHaHy^s 
concerned,  without  ever  having  been  summoned-- the\ 
defendants  are  called  by  the  amendment  to  plead  to  a 
new  action^  The  male  defendant  was  summoned  in  a 
certain  qualty  ;  that  is,  as  head  of  the  household— as  a 
sort  of  guardian  over  his  wife.    In  that  quality  his  rights 
and  capacity  as  a  litigMit  are  limited.  He  is  restricted  to 
those  grounds   which  he,  as  having  authority  over  his 
wife,  may  take,  Le.,  he  is  interested  in  the  suit  onlj'^ 
the  extent  of  seeing  that  his  wife  is  properly  impleaded. 
By  a  mere'  motion'--which  is  not.  served  upon  him  per- 
sonally—a  new  action  is  Brought  against  him  himself, 
and  a  personal  condemnation  is  sought  against  him,  with* 
out  summons. 

The  amendments  make  out  a  new  action  kgai&si;  tihe 
wife.  Their  value  and  service  to  the  plaintiff's  action 
may  be  questioned,  i.«.,  whetter  eVen  then,  as'lTslinds, 
it  is  properly  brought,  but /ft  is  certain  this  judgment 
changes  the  action.  From  Wiiotion  against  the  wife, 
separate  as  to  property— baseS'^uUn  a  written  contraot—' 
it  reduces  it  to  one  against  thcvl community,  based  upon 
an  allegation  that  the  wife  had  authority  to  so  bind 
the  community  for  the  purpose  of  hdr  boarding  house. 

The  appellants  do  not  wish  to  diag  \into  the  present  ar- 
??!^enU4»«cu8sion^ofihe  merits  of  the  whole  action. 
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bat  it  tnfty  be  not  improper  to  submit  that  the  plaintiff  ,'• 
rncoars<\  if  any  ho  hftv«,  in  not  to  be  based  upon  the  con- 
traut  signed  by  the  wife  (and  which  sho  could  not  invoke 
afi^ainst  roHpoudont  in.  any  way),  but  rests  upon  the  occu- 
pation of  th«^  prohiisefl  suhswquunt  to  the  first  of  May, 
and  iii'ai^nst  th«  community,  i.«.  the  husband  alone,  as 
its  head  and  rcprusentativM.    (Arts.  C.  0.  already  cited). 

Dmc/os,  for  the  respondont.       _.  ,         • 

Nov.  27.  1891.J        '  V 

Laoosts,  Oh.  J.  :— 

Appel  d'ttn  jugement  reuvoyant  une  exception  A  la 
forme,  et  Accordant  une  motion  pour  amender  le  bref  et 
la  declaration. 

L'intim6  prend  action  contre  Tappelante  qu'il  d6signe 
drflM  le  bref  commtii8()par^  do  biens,  et  il  assigne  le  mari 
ponr  autoriser  son  Spouse.  v  ' 

Les  appolants  produiseut  une  exception  k  la  forme 
bas6o  sur  le  fait  que  la  femme  est  commune  en  biens. 

L'intim6,  dans  sa  r6ponse  k  Texoeption,  nie  le  fait,  et 
•lldgne  de  plus  que  Tappelante  ayant  pris  la  quality  de 
femme  sSparie  de  biens  dans  le  bail  qui  sert  de  base  k 
Taction,  ne  peut  invoquer  sa  qaaHt6  de  commune  k  Ten- 
centre  de  Taction. 

En  mdme  temps  que  sa  r6ponse,  Tintim6  a  prodnit  une 
motion,  pour  qu'il  lui  fM  perl&is,  au  cas  oil  Tappelante 
prouverait  sa  quality  de  cpmanne,,  d'amender  son 
bref  en  d^sigBant  Tappelante  comme  commune  en  biens, 
et  en  assignant  le  mari  "tant  personnellement "  que 
pour  autoriser  son  Spouse  ;  d'amender  sa  declaration 
en  all6guant  que  Tappelante  eei  marcbande  publique  et  a 
loa6  les  lienx  pour  Hbs  fins  de  son  ndgoce,  (dans  le  bref  la 
femme  est  designee  coptme  marchande  pnblique),  et  en 
igontant  aux  conc^lusions  une  condamnation  solidaire 
contre  la  femme  et  le  mari.  ^ 

L'appelante  a  produit  son  extrait  de  manage,  qui  atteste 
que  le  mariage  a  et6  c6l6br6  dans  la  province. 

L'aadition  ^nr  Teu^eption  et  la  motion  a  eu  lieu  en 
mdme  temps,  et^  la  Oour  de  premiere  instanoe  a  ranvoyd 
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I'eioeptioa  •vo«  d«peiii.  et  m  •ccofdfe  U  motion  Mtia  m§.  mw.\ 

L«  motif  da  jugwment  nar  I'exoeption  est  qa«  la  d^cla-  o'«v«*\ 

ratiort'de  I'apiMiante  aa  bail,  la  rend  non  r«,j6vabl«  A  in-  '•:*•• 

voquer  un  6tat  diff*rent  d«  colui  qa«Il«  seat  donn6  A  '-^-o.'. 

r»ot«. 

_  Lm  motifs  da  jugdment  iur  la  motion  sont :  Qa'il  n'eat 
PM  oonteat6  qae  le  bail  a  «t6  oonaenti  par  I'appelante  «■- 
qaaliti  de  marohanda  pabliqae  ;  que  cet  «)ngag(»ment  li»  i 

le  mari ;  que  le  mari  est  sorti  de  son  r61e  eu  plaidant  A 
Taction  coiyointement  aveo  la  femme^  • 

Sar  I'exception  :  il  ne  s'agit  pas  id  dun  simple  change-        - 

ment  de  nom  oa  d|  qoaliM.  oomme  dans  la  caase  de 
Budon  V.  Raineautd,  6  I^g.  News,  101,  citAe  par  Tintim*. 

L'eUt  de  la  f«mm«  marifee  sons  lo  r6gira«  de  la  com- 
manaat6  est  de   droit    public,   et    peat    «tre    invoqa6 
nonobstant  toute  declaration    A    ce    contraire.     Merlin 
Droit  Public,  Nos.  4  et  28. 

L'intim*  invoque  I'artiole  1210,  C.  0.,  qui  veut  qae 
laote  authentique  fasse  foi  complete  entre  les  parties  de  i 

ce  qui  y  est  exprimfi  en  termes  6uonciatifs  ayant  un  rap-  " 

port  direct  4  Tobligation  m  k  lobjet  qu'avaient  en  vue 
les  parties  en  passant  r»cte.  •. 

Lea  finoncialions  reiatiires  aui  qualitfes  des  parties 
font  foi  que  ces  qu»lit6»  out  6(6  r6eliement  prises  par  les 
parties,  mais  la  v€rit6  ou  la  sinciriU  de  ces  d«claratioaa  .> 

pent  toujours  6tre  combattue  par  la  preuve  contraire. 
Sirey,  C.  N.,  sous  Tart.  1819,  Nos.  1-11. 

L'intim6  pr6tend  que  le  man  s'6tant  joint  k  la  femme 
dans  rexception,  deux  d^fendeurs  ne  pea  vent  pas  in  vo- 
quer des  moyens  qui  sont  personnels  k  I'un  d'eux.    A"      " 
I'appui  il  cite  la  cause  de  Huntingdon  v.  jFbrrf,  22  L.  0.  J. 
279.    Dans  eetto  cause  c'est  I'intervenant  Short  qui  fosait     .        ^* 
valoir  des  moyens  personnels  an  d6fendeur  Ford.    Ici 
Tappelant  ne  plaide  que  dan«  la  qualit6  dans  laquelle  il 
ost  assign^,  c'est-4-dire  pour  aatoriser  sa  femme.  Oomme 
mari  il  avait  d'ailleurs  droit  d'invoqner  la  faosse  desi- 
gnation de  I'fttat  et  de  la  qaalit6  de  m  femme.  ^ 
L'intime  pritend  que  la  declaration  fidte  par  la  femme 
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6tablit  one  prenve  qiai  Temporte  but  la  pr^somption  OT66e 
par  Textrait  de  mariage. 

Le  mariage  sans  preuve  de  contrat  6tablit  nne  prdBomp- 
tion  de  communaiit6  Ugale  (art.  1260,  G.  0.),  que  Va.xex^ 
extra  jndiciaire  de  la  femme  ne  satirait  d6traire.  Daiiis 
Tespdce  la  preuve  de  la  separation  devrait  rdsnlter  dn  ■ 
jagement  en  separation  de  biens,  et  peut-6tre  de  son  ex6- 
.cntion.  -  ^  .  [:: :,:       \_\,  ',-^  ':?•  ■■. 

Nous  crojbns  done  I'etceptio^  k  la  forme  bien  fondle. 

Snr  la.  motion  ponr  amender : 

Les  appelants  se  j;>laignent  que  la  motion  est  condition- 
nelle,  en  ce  sens  qiie'rintim6  ne  demande  d'adjnger  snr 
icelle  que  dans  le  cas  ou  I'appelante  6tablirait  sa  qnalite 
de  commune.  :  '■  "■ 

G'est  une  irregularity,  mais  ttousn^  croyons  pas  qu'elle  -.' 
soit  fatale  dans  les  circonstances. 

Les  amendements  demandes  sont  de  deux  sortes,  les 
uns  concemant  la  femme  et  les  antres  concemant  le  man. 

En  ce  qui  regarde  la  femme,  I'intime  demande  k  ameH- 
der  le^bref  et  la  declaration  de  mauiere.dce  qu'elle  soit 
designee  comme  commune  en  bieiis  alt  lieu  de  separee  de 
biens.  et  k  ce  qu'il  soit  aliegue  dans^  la  declaration.!, 
qu'elle  a  consebti  le  bail  comme  marchande  publique  et 
pour  le^  fins'^^e  son  negoce.  En  ce  qui  regardjs  le  mari 
I'intime  demande  k  ce  que  le  bref  et  Taction  soKdni  amen- 
des  de  manidre  a  I'incltire  personnellement  dans  Taction, 
en  ajoutant  duis  Tassignation  les  mots  "taut  personnel- 
lament,"  et  en  prenant  des  conclusions .  solidaires  ^ntre 
lui  et  centre  sa  femme^        ;:^    _   .^_^1^      J'  ;    ^ 

Nous  perisons  qu'il  y  a  bien  juge  en  ce  qui  concehie 
.ies  amendements  relatifs  k  la  femme.  G'esit  la  femme  qui 
a  induit  Tintime  en  erreur.  Bien  qu'elle  pnisse  invoqner 
sa  qualite  de  commune,  cependant  nous  ne  voyons  an- 
^nne  objection  k  ce  que  la  Gour,  sur  la  demt^de  de  Tautre 
partie  retablisse  les  faits  et  permette  d'amen^er  le  bref  et 
la .  declaration.  L'art.  53  du  G.  P.  G.  est  ikvoque  avec. 
raison  sur  ce  point :  la  nature  de  Taction  n'est  pas  ohangee,>. 

'Les  amendeiaents  concemant  le  mari  sont  inuiiles,  a 


moins  que  Tintime  p'ait  Tintention  de  faire  dft  la  pregente 
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«cHoii  nne  action  centre  le  mari.  /tea  amendemenrs  ne 
ohaiigeraient  pas  la  nature  de  k  demande  contre  la 
femme,  mais  ils  fusionnerai^nt  J^vec  Paction  contre  la 
femme  nne  nouvelle  action  contrW  une  personne  qui  n'est 
I>a8  en  oax^  personnell^ment,  ey  tenderaient  4  donner  a 
cette  n^ouvelle  action  un  effet  r6ti-oactif  en  I'incorporant  & 
1  action  d»  la  femme.  L'art.  6^,  0.  P.  0..  n'autoriae  pas 
une  telle  procedure.  / 

Des  pr6c6dent8  en  Oour  S«/p6rieure  qui  s'appliquent 
plus  ou  moins.  out  6t6  citfis./  A  I'encontre  on  a  citfe  les 
causes  de  Chisholm  v.  LangloH  M.  L.  B.,  1  0.  S.  190 ;  Styles 
v.Myler,  11  Leg.  News.  357.  qui  s'appliquent  anssi  plus 
ou  moins4  la  question. 

^^On  a  cit6  la  cause  de  The  Eastern  Townships  Bank  * 
Morrai,  1  teg.  News,  30,  d6cid6e  par  cette  Cour. 

Dans  cettSe  cause  une  soci6t6  en  nom  coUectif  avait  6t6 
poursmvie.  les  noms  de^deux  des  asdocifis  avaient  6t6  mis 
danslebref;  celuidu  troi^me  avait  6t6  omis..  La  Oour 
de  premiereJmstance  a  permik  d'ajouter  son  nom  dans  le 
bref  ongina^re;  signification  l^a  6t6  faite  de  ce  brof  •  il 
a  comparu.  a  produfljune  exception  k  la  forme  qui  a  6t6 
d§bout6e.  Ce  jug^nt  a  6t6  renversfi  par  la  Oour  de 
r6vi8ion  mais  r6tabli|  par  la  Cour  d'appel.  Sans  "doute 
cette  demidre  cour  a  Itfimue  par  un  motif  d'6quit6  vu 
que  le  demandeur  avait  6t6  induit  en  erreur  par  la  ndgU- 
gence  des.  dfifendeurs  k  faire  enregistrerjeur  nouvel  acte 
desoci6t6.  f  . 

Quoiqu'il  en  soit,  nous  affirmons  qu'un  man  mis  en 
Qausei)our  autoriser  sa  femme.  ne  pent  pas  6tre  cons^tufi 
dfefendeur  personnelloment  par  un  a^endement  au  bref 
onginaire,  et  s'il  ne  le  pent  parT^  demandeur  n'a  pas 
a  mt6r6t  A  faire-amender  le  bref  dans  ce  sens 

Nous  ne  dficidons  pas  quele  demandeur  ie  pent  pas 
appeler  le  taiaii  en  cause  k  cet  6tage  de  la  proc^uie  p« 
un  nj&HTeau  bref. 

Dans  les  circonstahces  nous  permettons  de  chanirer 
dans  le  bref  et  la  declaration  la  quality  de  Ja  femme.  nous 
permettons  d'i«outer  dans  la  d6claration  l'allteu6  que  la 
fommi)  a  agl  »u  bad  oomme  marchande  pnblique   et 
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qa'elle'a  lou6  pour  les  fins  de  son  n6goce,  et 
Toyons  la  motion  quant  au  surpliwr^  / 

Oes  amendements  devront  ^re  faits  dans  un  d61ai  de 
quinze  jours.  SiTintim^  juge  Apropos  de  les  faire  I'ex- 
ception  sera  renvoy^e  sans  frais.  S'il  ne  les  fait  pas,  I'ex- 
ception  se  trouvera  maintenue  sans  frais,  et  ledemandenr 
d6bout6  de  son  action  sans  frais. 

The  judgment  is  as  follows  :— ^ 

"LaCour,  etc. i  .:_^  __      ^ 

"  Attendn  que  dans  le  bref  et  dans  la  declaration  Tap- 
pelante  est  ddsignSe  comme  sdparee  de  biens  d'avec  son 
mari,  et  i^ue  Tappelant  son  inari  n'&st  assign^  que  pour 
autoriser  son  Spouse ;  :  . 

"  Attendu  que  l^s  appelants  ont  ptbduit  une.exception 
k  la  forme  dans  Jaquell'e  ils  alleguent  que  I'appelante  est 
commune  en  biens  avec  son  6ponx ; ' 

"  Attendu  que  dans  sa  r^ponse  k  Texception  rintim^ 
iedUgue  que  l*appelante,  ay  ant  pris  la  quality  de  femme 
s6par6e  de  biens  dans  le  bail  authentique  qui  sert  de  base 
jl  Faction,  n'est  pas  recevable  a  invoquer  un  6tat  difl%rent 
de  celui  qu'elle  s'est  donne  au  bail ; 
''  "Attendu  qUe  Tintim^  a  pr6sent6  une  motion,  pour 
amender  le  bref  et  la  declaration  comme  suit,  savoir,  lo. 
en  effa9ant  du  bref  la  description  des'defendeurs  telle 
qu'elle  y  est  donnee,'et  y  substituant  M  suivante,  savoir, 
'Dame  Mary  O'Connor,  of  the  city  and  district  of  Mon- 
-  treal,  marchdndc publique  and  boarding  housekeeper,  wife 
'common  as  to  property  of  William  Flood  of  the  i^me 
..'place,  and  the  latter  as  well  personially  as  to  authorize, 
*  his  said  wife  ; '  2o.  en  insurant  <dans  la  declaration  du 
demapdeur  imm6d|atement  avant  Ids  conclusionsJ  I'alle- 
gatio^  suivante :  '  That  the  said  female  defendant  is  a 
'^  marmande  publiqiiet  carrying  on  business  in  the  cilty  and 
'  district  of  Montreal  as  a  4)oarding  house  keeper,  and 
'  leasedUhe  ](>remiiie8  in  question  from  theplailitiff  for  the 
'parposVn  of  her  8%id  business.'  So.  En  retraiichant  les 
mots,  *  That  the  said  female  defendant  be  then 'and  there ' 
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slnsions  du  demandeur,  et  les  rempla9atttpar  lea  siiivants, 
•  that  the  said  defendants  be  jointly  and  sererally ; ' 
X_  "  Attendn  que  par  denx  jugements  dont  est  appel,  ren- 
dna  le  T  juillet  1891,  \a  Cour  de  premiere  instance,  savoir, 
la  Cour  Sup6rieure  si6geant  k  Montreal,  a  accordfe  la  mo- 
tion sans  frais  et  renyoyfi  I'exception  avec  d^pens ; 

"ConsidSrant  que  bien  que  la  feiime  ait  pris  la  qna- 
lit6  de  fenfme  sdpar^e  de  biens  dans  le  bail,  cependant 
eUe  est  toujoure  recevable  ik  invoquer  son  §tat  de  femme 
commune;  i 

"  Considfirant  que  les  fenonciations  relatives  k  la  qualit6 
des  parties  dans  un  acte  a^thentique,  bien  qu'elles  fas- 
««»»*  *o>  q^^|S^»lit68  ont  r6eUement  6t6  prises  par  les 
parties,  qja|bsent  pas  la  v6rit6  et  la  sinc6rit§  de  ces 
d6claratifl||^oint  d'empftcher  la  preuve  du  contraire ; 

"  Consid§rtot  qii'il  a  6t6  prouvfi'que  la  femme  est  com- 
mune en  biens ;  , 

?Cionsid6rant  que  dans  I'espdce,  I'intimfe  qui  a  6t6 
tromp6  par  la  qualite.prise  par  I'appelante,  est  bien  fond6 
k  amender  le  bref  et  la  declaration  de  mi^i^re  k  changer 
rfenonciation  relative  k  la  qualitfe  de  I'appelante ; 

"  Oonsid6rant.  que  l'intim6  ne  pent  amender  le  bref  et 
la  declaration  en  ce  qui  concerne  I'appelant ; 

"  Consid6rant  ^u'il  y  a  erreur  dans  les  deux  jugements 
dont  est  appel,  maintient  le  pr6sent  appel,  et  clisse  les 
deux  jugqinents  dont  est  appel ;  et  procMant  k  rendre  le 
jugement  que  la  Cour  de  premiere  instance  aurait  d»-^, 
rendre;  .    ^ 

,  "Accorde  la  motion  de  l'intim6  quant  aux  amende- 
ments  suivants,  savoir,  I'amendement  d6crit  en  pretnier 
lieu,  en  en  retranchant  toutefois  les  mots  'as  well  perso- 
nally as,'  qui  se  rapportent  au  mari,  et  I'amendement 
d6crit  en  second  lieu  ei|  son  entier,  lesquels  amendements 
doivent  Atre  faits  sous  quinze  jours  du  present  jugement, 
et  rejette  la  motion  quant  au  surplus  j 
"  Et  y,n  les  amendements  ci-dessns  qui  s<mt  permis ;' 
-"  II  est  ordoiMii§  que  si  I'intimd  k  I'expiration  du  d61ai 
de  quiQge  jonny  ci-desBUH  fixfi,  a  amond6  Ifr-brefl-ej  la.d4 


; 

IM. 

D'OMBor                   j 

Inflti. 

':  ■*   i 

■    '       '*              '  ■    » 

*■ 

- 

.£■: 


•aphedesQon-      ■        claration  Mnsi  qu'il  lui  est"  permis  de  faire  par  le  present 


r 


"•  I 


'I     ^ 


IWI. 
O'Connor 


MONTBXAL  LAW  BVPOBTt. 


;\;'^ 


jii|{^ent^  rexception  d  la  fprme  se  tronyerii  4^8  lora  reii' 


y^ip  sans  tVaia,  saiiB  qtiHl  soit  besoin  d'anoun  ovdre  tilt6* 
near  pour  la  Teny9y«r,  et  si,  an  contraire,  rintimS  n'a 
pas  amende  d  rezpiratiqn  dm  dit  d6Iai  la  dite  exc«ptiou\  jk 
la  forme,  elle  se  trouvera  maintepue  sans  frais,  ffi  le  dit 
intim6  sera  dd]lK>at6.  de  sou  aotion  sans  frais,  ^ans  aatre 
ordre^  j^Itirieitr ;  }         i 

"  Bt  la  Gout  condamne  rintimf  k  payer  an^ppelants 
Jes  rrais  encooms  «ur  le  *pr6H^nt  appel,  distraction  des* 
quels  ir^is  est  accordige,  etc." 

\ :  7  Judgmeut  faformed  with  costs.  •. 

MaelareHi^Leet,  Smith  Sf  Smith,  for  appellauts. 
,  JMicGormick,  Duclos  Sf  Mui^ison,  for  respoudeut.' '  <  /  . 


COfam  L^X^STE,  Ch.  J.,  B0SS£,   BLANOHETr  WUETELE,- 

♦        .  Tait,  JJ.  *     \  '  ^  ^ 


:^f    November  21, 1891. 


* 


WOODS  v;  BB!&INAM,  - 
"^Writ  of  error— Plaintiff  w  contempt 


Hbu>:— That  where  the  pikhitiff  ih^Eror,  who  Had  been  convicted  of  a  ' 
misdemeanour,  was  lilyeratod  on^bail  to  appear  at  ^e  ensqing  term 
(if  the  Court  of  Queen's  Bench  sitting  in  ajipeal  and  error,  jand  on  his 
default  to  appear  his  bail  was  declared  forfeit^,  he  is  not  entitled  'to 
oe  heard  by  «oqiuwI  oi^^tte  merits  of  the  easel  in  )u8  absence.  , 

Tne  plaihti^  in  erroif,  w;lHle  undergoing  his  sentence 
r  4  misdemeanour,  was  admitted  to*  bail  to  appear  at 
the  ensuing  term  of  the>  Court  o|^  Queen's  Bench  sitting 
in  api^l  and  error,  to  abide  the  decisibn  of  the  Oourt  oh 
the  writ  of  error.  (See  on/e,  p.  168). 
•  The  plaintiff  being  called  and  having  made  default, 
St-Jei^n^ScIt  the  Grovrn,  nioved  that  inasmuch  as  he  had 
not'appeared  before'  the  Court  as  requi^  by  the  condi- 
tions ql*  the  bond,  his  bail  be  d^ared  forftdted. 

Hit. sureties  were  called,  and  default  being  entered,  it 
was  otderod  us  prayed.         ,'  ,    . 


.mm 


T— oouKT  Of  Qui]^irHi  lurcjH. 


n  tlie  dky,  the  OMe  waa  retchwl^  in  OH  plao^  qu       i|m. 
le  roll,  on  the  merits  of  the  writ  of  error.       ,  .  wi^i 

IT.  ii.  ?r«r  appeared  for  the  plaintiff  in  ««•«>*.    '  lUriSU. 


the 

IT.  ii.  TTwr  appear^  for  the  plaintiff  in  erroJ. 
Sr-Jea*.  for  the  Crown,  anbmitted  that  the  case  could 
^    not  be  hfeard  in  the  almnoe  of  the  plaintiff  in  error  his 
.  >ail  having  been  forfeited,  and  he  being  in  contempt  of 
,«*  Gbnrt.  ^  •     *^ 

y      Weir,  in  reply,  contended  that  the  offence  being  «  mis- 

^    demeanofnr.  the  pli^intiff  in  ei*or  might  be  heard  by  couit 

sel  in  his  absenpe.  ••  .  '^ 

The  Court,  after  taking  tinie  to  consider,  decided  that 

the  plaintiff  in  error,  being  in  contepipt,  and  his  bail  haV- 

mfe.been  forfeited,  was  not  entitled  to  belieard  by  coun- 

-     sel  in  his  absendd;  >  '  -.     .       •  > 

St-Jean  for  the  Crown.  "^  ^  "  *     .  '  -^^ 

W.  A.  Weir  for  the  plaintiff  in  error.  ;  *    ,       #•  : 


\ 
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'  f Noyemlber  M  M9J. 
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CWiim  Lacdstb,.  Ch.  J.,  Paby,  f ossifand  Wit^le;:^!^: -4      ,!  v    *  ' 
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a,^A.  61~£:gwrttw^Direc<  «rtio«— C(?fi«i£»oiM. 

""^""'li?"*  **^  •^**^°  *'  •eJsnioiW^riitBX.rvitBde  .iLBd  to 
of  dsw.ytKoat'BayiDont  of  indemnity,  bu  no  efliict     -  . 

£Sr;ff  £!!?  '^''  ^  ^  ^  ft.tnap»mw.  who  I,  deiuagrt .? 


I. _  1 1 r  r    T    "^  ~l.   ^ '  ^^  imTwrm  Trim  m  ihihmb(1 
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does  tfoi  depAve  him  of  thn  ordiDwry'nmedy  by  wtion  Ymtan  *  com* 
petent  Qouit 

Where  in  such  action  the  plairftlflf  prays  for  the  demotitioa  of  the  dam, 
and  for  damages,  ^  Judgment  which  orders  the  paymani  of  damages' 
as  awarded,  and,  in  default  of  payment  within  the  delay  fixed,  oiders 
thedemolitionofthedam^isnotti/(ra/>««la.    ■.         »  » 

A^EALfrom  a  JQdgment  of  the  Court  of  Review,  Mon- 
trealV  reversing  ajudgment  of  the  Superior  Ooort. 

An  expertise  ytaa  ordered  by  the  following  jiedgment^of 
the  Suporior  Court, ^oliett«(CiMON,  J),  April  10, 1886:«- 
"  La  €our  ayant  entendn  le^  parlies  par  leurs  avocats 
respectifs,' snr  la  motion  des  d6fendenrs,  demandant  le 
rejet  des  exhibits  Nos.  1  et  8  du  demandeur  et  snr  le 
m6rite  de  Taction,  examine  la  procedure  et  la  preuve  au 
dossier  et  d61ib6r6  A 

"  Adjngeant  d'abord  sur  les  deux  r^ponses  en  dioit  du 
demandeur  aux  exceptions  des  d6fendeurs,  vu  que  preuve 
a  6t6  ordonn^e  avant  fture  droit ; 

"Gonsid^rant  que  la  premidre  r^ponse  en^oit,  dtant 
celled  rencontre  de  I'exceptibn  en  premier  li^n  plaid6e, 
n'6tait  fond^  que  pour  ralUgation  de  Texception  citde 
en.  la  dite  r^ponse  en  dtoit  et  commenfant  ainsi :  •  que  les 
d^fendeurs  ont  un  droit  de  servitude  sur  les  terrains  en 
troisiJ^me  et  quatridme  lieu  ddsign^s  en  la  declaration, 
etc.,'  en  tant  que  les  dits  dSfendeurs  n'ali^gnaieni  pas  et 
ne  mcmtraient  pas  un  titre  ^tablissant  cette  servitude ; 
mais  consid^rant  que  depuis  Pftmendement  du  14  n^vex^- 
bre  dernier,  les  d6fendeurs  ont  all4PM9^'il8  soht  propri6- 
taires  et'  en  possession  de  certains  terrains  hordes,  long6§ 
et' traverses  par  la  dite  riviere  Noire,  et  qu'ilssont  en  eon- 
sequence  autoris6s  k  utiliser  et  eiploiter'le  cours  d'eau 
qui  borde,  longe  et  ttytrerse  ainsi  leurs  terrains,  et  que  la 
Cour  pent  on  coDLcIuire  que  la  servitude  r^clamee  par  les 
d6fendeurft  est  2a  servitude  l%ale  Mablie  en  pnwil  cas  par 
le  ch.  61,  S.  R.  RO. ;  ^ 

-  "  Considferant  que  le  ch.  51,  S.  R.  B.  C,  s'applique  k 
tout  cours  d'eau,  par  consequent  &  une  riviAre  flot4ble 
comme  k  une  rividre  non  flottable ;  que  ces  termes :  'lout 
couw*  d'of!^'  doivent  s'tnterpreter-  dang  lent  geai  lft>fl67~~^ 


•\ 


tion  befor*  *  com* 


j^  t— OOUBT  OF  QUEPI^'S  BlNdK. 

■'  '.■'■■■.'  r 

vu  que  ce  statnt  a  6t6  pas86  pour  enoonrager  le  develop, 
pement  de  TinduBtrie  et  de  la  coloni§ation,  en  permettaat 
la  cooBtmction  de  monlins  anz  conditions  y  mentionndes  • 

"  Oonsidfirant  que  le  dit  chap.  61,  8.  ll.  B.  0,  est  une 
antorisation  aux  ddl'eudenrs  d'exploiter  le  cours  d'ean, 
appel6  en  cette  cause  la  RiViAre  Noire,  vis-d-vis  lenrs  ter- 
rains qu'il  borde,  longe  et  trayersefQi  A  cctte  fin  d'y  cons- 
truire  une  chauss^eet  mdmede  causer,  par  r6)6vation  des 
eaux  provenant  de  1^6clu«e,  des  dommages  en  >ondant  * 
ies  terrains  aij^e^usi  les  d^fendeurs  n'6tant  seulement 
soumis  qu'A  payer  les  dommages  causes ;    "  j 

"Consid6rant  que  le  demandeur  ne  pent  obt'enir  la  d6- 
molition  4e  la  ohauss^e  tl  cause  de  ces  dommages  qu'au 
cas  oA^il  ne  serait  pas  pay^i^l  que'd6prit  au  dit  chap.  61. 
S.  R.  B.  C;  .     ^ /7  ^^  ^      • 


■}:^ 


.<y 


"  Oons^^nt  que  depuis  TamefUden^iiit  susmentionni 
\tL  dite  r6po1le  en  droit  n'est  pas  fond6e ;  •  , , 

\^Consid6rant  que  les  autres  parties  deJa  <iite  i^pottse 
en  droit,  n  Staient  pas^t  ne  sont  pas  fond6es'; 

isid6rant  que  les  d^fendenrs  en  all6guant  qu'ils 
ont  re^s,  ayatat  I'actiori;'  le  dematadeur  de  tigner  un 
comprbn^  pour  nommer  des  experts  dfin  de  constater  les 
dommagesV  ce  4  qnoi  il  se  serait  refuse,  ne  le  font  pas  ^ 
^  comme  fin  de  non  recevoir  4  faction  et  ne  confluent  pas 
"au  renvoi  deXl'aotion  pouh^tte  xaison,  mais  disent  o6la, 
afindemontr^ qu'ils  ont  toujours  6t6  pr«ts  4  constater^ 
ces  dommages,  lait  qui  pent  fitre  pris  eii  consiAfenition  par  • 
L  Jll^^'  <J*»8  un4  action  de  la  nature  4e  celle-ci ;   .  >  ..       : ;, 
♦^  Considfirtot  ^ue  les^fefendeurs  avaient  le  droit  dans    " 
leur  exception,  deVggfirerik  la  Oour  et  mdme  de  lui  die- 
mender  de  proc6d^  4  faire  constater  les  dommages  au 
moyen  d^une  expertise,  renvoie  ce^e  dite  premiire  t6- 
ponse  en  droit,  mais  ^nsfrais;  \,      v" 

"tfit  s^r  la  deux^e  r6ponse  en  dAit  Aa  dema^deW,  V 
dtan^^Ue  4  rencoQtreVde  la  denxidjA  exceptipn  des  dS- 
fenaeafK.  "  \  ■' ■■  *--       ■'•■.< 

/(  "  OpnsidSrknt  .^ue  oe  West  qtt*ipr4s  avoir  pris  connais- ' 
sanoedesactes  qui  n'^tiientpae  all6ffii6s  en  la  ditfi  ex. 


oeption  eomme  «»  faisanf, 


etdela  preave,  que  cette 


>'•> 


^t 
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Ooat  poQvait  dire  n  lei  titren  invoqiafe,  ont  l^lomenl 
et  de  fait  constitae  snr  leg  terrains  du  demandeor  lea  ser- 
vitndea  menlionn^es  eu  la  dhe  exception,  et  que  quant 
anx  autres  alldgatibns  de  la  dite  exception,  elles  6taient 
fondles  en  droit  et  ne  ponvaient  dtre  attaqa6es  par  r6ponM^ 
en  droit ; 

"  Ordonne  quo  ohaqne  partie  paye  ses  frais  snr  cette 
denxidme  r^ponse  en  droit ;  6tant  inutile  d'adjag'er  pins 
spteialement  sur  icelle,  le  jol^mont  qui  va  venir  'ci*dea- 
sous  disposant  des  questions  souIev6jBS  par  cette  r^ponse 
en  droit ; 

"  Adjugeant  sur  la  dite  ttilotidn 
^  "Gonsidfirant  que  le  demandeur  n'all^gue  dans  sa  de- 
claration auoun  titre  sp6cial\  de  propri^tjg,  se  contentant 
d'all6guer  qu'il  est  ]^ropri6taire  des  terrains  y  dficrits,  et, 
en  cons^nence,  les  dits  exhibits  mentionn^  en  la  dite 
motion  n'6taient  pas  des  pieces  invoqu^es  dans  la  decla- 
ration an  soutien  de  la  deinande\  (0.  proc :  art.  99,  106) ; 

"Oonsiderant  que  les  d6fendeurs  n'ont  pas  defnand6, 
avant  de  plaider,  que  le  demandeu|r  produise  sea  titrea  de 
propridte,  s'il  en  avait ; 

"GonsidSrant  qu'aprds  avoir  etelforclos  de  plaider  les 
defendeurs  ont  assiate  k  I'enquete  p  jmrte  que  faisait  le 
demahdeur  et  transquestionne  les  temoins  produits,  con- 
yrant  par  id.  les  iri-6gularit6s  de  Itj  forclusioii  s'il  en  ex- 

'  istait;  :         .  .v:',,^' 
.    "Gonsid6rant  que  les  exhibit  mentionnes  en  la  dite 
motion,  ont  etS  ptoduits  k  I'enqudte  ex  parte  par  let6moin 

'  Belleville  entendu  ex  parte  le  10  ilifti  1884,  ainsi  que  Ij 
defendeuni  le  disent  dan's,  leur  motion,  sur  lesqnels  exhi- 
bit le  dit  temoin  ft  et6  q^estionn6 ;  et  les  d6fendeurs  ont 
aloriB  transqnestionne  le  tSmoin  bien  qu-ils  se  aoiont  ob- 
ject's i  la  production  k  I'enqnete  de  cea  exhibits,  objection 
qne  la  Gour  a  T6serv6e,'  la  cause  6tantjalors  ex  parte,  et  les 
defendenrs  se  kont  ri/sc^es  le  droit  ,de  faire  une  motion 
pour  en  demander  le.fejet  dn  dossier,  et  tout  cela  apparait 
par  la  deposition  du  temoin  Belleville; 

"flniiiiiderMit   qn<i>>  t^>^t  qn'ftpi^B  npU  gnu  la«  <iAf«ti. 


Ijf 


Vi 


ei 


'T^mr-rr 


fl  1«W  dftfipUte:. 


"•*  ooimT  OF  qumh'b  bbhob,  J  sat ' 

deurs  ont  obteiia  permiiiion  de  plaider  et  anlti  ont  piaid« 
ftam6rite ;  , 

"  Oonsidfirant  que  lea  d^fendeun  n'ont  im\tre  stuprjiB  • 
.  "  Considfirant  que  lea  dita  exhibita  ont  H6  ohauiie  r6|ru' 
•  li*rement  produita  le  10  d6cembre  1884^4  reiTqufite  aveo 
la  lute  d'exhibita.  et  tel  que  c^la  appert  auljlumitifet 
an  doa  de  la  liate,  l'enqu«te  6tant  alors  aprda  obriteatation  • . 
••C3onei46rant  quep>T  I'artiole  218  du  iG^e^de  Proc6^ 
dure,  lea  dita  exhibita  poi^vaient  «tre  produlta  il'enqnAte  ■ 
•auf  lea  fniia  resultant  Ae  ^eite  tardi,v^]^rodiiction  qui  " 
doiveut  dtre  d  la  charge  de  la  partie  qui  lea  prdduit  • 

*'  Oonaid^rant  que  lea  exhibita  aont  ali'doaaiir  et'qu'il 
nappert  p^  d'ailleura  que  leajdfefendeuia  aient  aoufert 
ou  aouffirent  aucun  pr6judice  deltja  maiii^>i  dont  ila  but 
6tfe  produita.  et  qu'ila  aont  r6guli«rement  au  doaawr ;    ^ 
" Renvoie  la  dite  motion  ayec'd^peiis ;       ,  '  /  pr 

'■^  '•  Et  aur  le  m6rite  de  I'action.  conaidferant  que  I'acie   ' 
du  2  taai  18W  (commiaaion  par  Dame  T.  E.  PanettMw-  " 
tm  G^u^Hm^lt)  6tknt  I'exhibit  No.  2  ^ea  d6fendeuM,  u'a 
pu  crfier  Jmhj^  terre  y  d^crite  et  coni6d6e  au  dit  Guil- 
banlt  une  8e>itud«  rtelle  de  s^ufrir  rinonHafion  que  la 
chau$$^  de,  d6fend^s  peut  y  muter,  I'acte  ne  menjionnant     ' 
paa  cela.  que  d'ailleura  dana  I'actp,  aucrin  fonda  dominant 
n,^6at  ap6cifi6,  et  quo,  de  plua,  lea^  riaervea  6tant  dana 
lacte  de  conceaaion  mfitae  6taient  imffAles,  (S-'K  B  0 
chap.  41,  aect.  81-82)  ;  '    ''  .' 

•^  Conaidfiraut  que  ai  iWe  du  9  aeptembre  1867,  vente 

V^TJ^^^T''  ®°«^"*'  ^•^^^  ^  Elie  B6dard,  6tant 
Inhibit  No  8  dea  dfifendeuw.  rf^u  cr6er ^  servitude 
r6eUe  aur  le  fonda  i^endu  k  Elie  B6d<ird,  au  proBt  du  piu- ' 
voir  dean  y  mentioiin*,  cette  aervitude  n'a  paa  6td  trana- 
miae  aux  dftfendeura,  avec  le  dit  pouvoir  d'eau.  aftendu  que 
dana  leur  con^rat  d'acquiaition  du  4  mai  1881,  vente  d'un  ^• 
Mvoirdeau  par  J6rtme  Bobillard,  ea^ualitfi.  A  Pierre  . 
fo^  ^^^^f^"^*"®  «*  0*»wW  Bazinet,  6tant  I'exhibit  No. 
18  dee  difendeura,  'ileat  de  plus  con  veniiet  entendu    ' 
ent^  lee  parties  que  dana  le  caa  que  lea  diik  acqu6reuft^ 
ou  lenrs  auccesaeuraferaient  dea  chausaeeTdui  feraient' 


— --  .-.— w«.  u^  ^.uauBqcuB  qui  leraieut 
laoatar  rottu  otpar  lA  cansaraitfat  dfll  dommaj^  aux  pro^ 
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pri6tairea  qai  se  trouvent  en  hsut  da  dit  poavoir  d'eau, 
•Ion  et  *a  dit  ou,  les  scqa^reura  (i«ront  tenna  et  raipou' 
sables  dos  dits  dommagea ; '  ^       •       .        ^g 

"  Consid^Tant  que  les  d^fendenrs  n^ont  paa  an  proftt  de 
leur  moalin,  ■a^  Ids  terraina  dn  domandonr,  la  servitude 
r^lle  qn'ils  prdtendent  avoir  M  cr6^  par  les  aotea  aiu* 
dits.da  2  mai  1868  et  du  »  septembre  1867  ;  v  si 

"  Oonsid^rant  que  les  d^fendeurs  sont  propri^taires  du 
terrain  oik  se  trotive  leur  moalin  it  scie  mentionn(^  en 
Taction  (vufe  le,prbt«tda  29^octobre  1881  par  Thadd6 
Barthe  -dit'  Belleville  et  L6on  Q^adoury  oontre  les  difen- 
'4eQn  et  autres,  «zhibit  Ifo.  4  dn  demandeur  prodait  aveo 
•on  action),  et  que  ce  terrain  eat  long6  par  la  dite  riviere 
Noire,  ot  qaepar  laloi,  ils  ^aient  autoris^s  k  copstruire  ane 
chaaaa6e  dana  la  di|:e  riviere  pourfaire  mouvoir  leur  moa- 
lin et  mdme  de  faire  refluer  Teau  sur  lea  terrains  dti  deman- 
deur qui  aont  par  la  loi  aasujettia  A  cette  servitade,  i 
charge  •eulement  de  payer  le^  dommagea ;        »     .    r         - 

"  OoneidSrant  qae  le  demandeur  eat  propri6taire  dea 
terraina  suivanta  d^orita  en  deuzidme,  troi8id;nie  et  qua- 
triime  lieu  en  la  declaration,  aavoir :  2o.  I79f^,terre  aiae  et 
aita6e  dana  la  mdme  paroiaae  de  ^t-Pamien.'^dit  diatrict 
de  Ricfielieu,  de  deux  arpenta  0  <£^i  de  largear  sur 
vingt-cinq  arpents  de  longueur,  fK>rn6e  d'nn  cdt6  an  nord 
par  L6on  Oadoury.  pire,  ~^e  Tautre  c6t6  au  and  par  une 
a^tre  terre  du  demandeur,  d  I'eat  par  le  doazidme  rang 
dxi  townahip  Brandon  et  4  I'autre  boat,  k  I'oueat  par  le 
lac  noir  ;  8o.  Une  terre  aitu6«  dana  la  paroiaae  de  St-Jean 
de  Matha,  diatrict  de  Joliette,  de  forme  irr6gQli;6re,  d'eiuri- 
ron  cent  arpenta  en  auperficie,  born6e  par  le  lac  noir,  an  aqd 
et  au  aud-eat,  au  aud'oueat  par  la  rividre  noire,  et  an  nord 
et  au  nord-eat  par  ane  autre  terre  du  demandeur ;  4o.  Une 
terre  aitufe  dana  la  parojAae  de  St-Jean  de  Hatha,  diatrict  de 
Jqliette,  de  deux  arpenta  de  largenr  aur  aeize  arpenta  de 
profondenr,  bornie  par  une  autre  terre  appartehant  au 
denkandear,  de  Tautre  cdt6  an  nord  par  Joaeph  Riendeau 
on  une  terre  abandonn6e,  k  Teat  par  une  autre  terre  ap- 
partenant  an  demandeur,  et  a  roueat  par  Thadd6  Belle- , 
Tillfl;         .  ' 
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OoMid6ruit  qae  U  chauM^e  oonstrnite  par  lea  d«fen-  m. 
deura  et  dout  il  aat  Mt  mention  dana  raction  parait  faire  b-I-h 
refluer  lean  sar  lua  terraiua  ci-deasua  meutionnea  appar- 
tenant  an  domandeur,  maiH  quil  conviout  de  I'aiaurer 
davantago  de  ce  fait  an  moyon  dune  expertise  rfiguliire, 
et  aaa«i  d«  s^amiarer  par  la  m6me  expertiso  do-  moutant 
dea  dommagetqui  peuvent  rfiaulter  an  demandear  ; 

••  Con8id6rant  que  le  demandeur  n'a  montr«  aucun  in- 
iMt  h  80  plaindre  de  oe  que  la  dite  chaug«6e,  en  barrant 
la  riviere,  pout  nuin  on  nuit  anx  int^rdts  de  flottaire  sur 
la  dite  riviAre ;    '  '         ,^  ^ 

"OoMidfirant  qu'il  a  droit  de  r6oIamer  lea  dommagea 
que  oette  uhauwi^e  pent  lui  causer,  en  faisant  refluerl'eau 
BUT  ses  terrains  ;  .^ 

"Conaidfirant  que  I'expertise  et  lea  rapporta  d'experta 
mentionnfia  en  Taction  sont  nuls  et  de  nul  effet,  n'Hant 
basis  sur  aucun  compropiis  6crit  dea  parties,  et  les  dits 
experts  ayant  pr6c6d6  irr^gulidrement  et  sans  juridiction ; ' 
^  "  Avant  d'adjuger  d6finitivement,  la  Cour  ordonne  que* 
d^B  experts,  dokit  les  parties  qonviendront  ou  qui  seront 
nommfes  suivant  la  loi,  constatent  apris  avoir  entendu  les 
parties  et  leurs  t6moins,  les  faits  suivants  et  e^  fasaent 
rapport  k  cette  Cour :  '  ^: 

lo.  La  distance  de  la  tiaussfie  des  d6fendenrs  k  cba-' 
cune  dea  trois  terres  ci-dessus  dficrites  du  demandeur ; 

2o.  La  diflR§rence  du  niveau  de  I'eau  entre  la  dite  chaus- 
86e  et  la  tdte  de  I'ean  a  lii  d6charge  du  lac  noir ; 
J*  80.  La  diffdr|!|^ce  du  niveau  de  I'eau  entre  la  dite 
chaussfee  et  le  lac  noir,  vis-A-vis  chaoune  des  trois  terres 
da  demandeur ; 

4o.  U  profondeur  de  I'eau  de.  la  rivi6r*  Noire  au  centre 
^  la  ob^asa6e,  la  profondeur  de  I'eau  k  la  d6charge  du 
^noiretla  profondeur  de  I'eau  immMiatement  au-dessua 
de  la  dite  d6charge ; 

60.  La  largeur  de  la  riviAre  Noire  k  la  d6charge  du  lao 
noir,  et  sa  largeur  k  la  ohaupsie ; 

60.  La  hauteur  de  la  ohaussie  k  partir  du  lit  de  la  ri- 
vidre; 

7o-  Sii  dWB  Iwnr  opinion  at  donaaat  le«  maonn  et  lea^^ 
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fftita  A  r«ppai  d«  <M)tte  opiniog;  l4  obMss^  fdt  raflaar 
I'eaa  ■ni:  1««  ternina  oi-d««aiu  dAoritt  da  demandear,  «t  i 
quellua  pwtiea  de  Tannto  a  U«ti  rinondatioD.  pendant 
combien  d(<  tompa  ohaqji«  foia,  Tnaa  ainiii  rttflnto,  a6Joirn« 
jar  le  dit  terrain,  «t  lea  <«sporta  ferout  toutoa  loa  opArationa, 
n^oeaaairaa,  dont  ila  f«ront  rapport  Jk  oette  Ooar,  poar  ooua* 
tater  cela ;  lea  experta  diront,  ai,  indipendatnmoiit  de  U|, 
chaoaaie,  lea  dita  terraina  da  demandear  aeraient  inond6t, 
et  dana  o«  oaa,  ila  diatiugueront  combien  d'6tendae  dea 
terraina  da  demandear  U  ohauaa^^o  aealo  fait  inondor^ 
•t  oombien  d'6tendae  aerait  inond6e  si  la  chaasa(N)  n'exia* 
tait  paa,  et  ila  diatingaeront  aasai  Mi  la  dite  uha«aa<)e  fait 
tenir  I'inondation  anr  lea  dita  terraina  plna  longtempe 
qa'elhe  n'oxiaterait,  aana  elle,  et  pendant  combien  do  tempt  ^ 
et  combien  de  foiq  dana  I'ann^e  ; 

8o.  Lea  experta  examineront  la  chaasa6e,  lea  em|^Ie< 
metita  qa'elle  peat  avoir,  la  haateur  et  largenr  de  cea  em- 
\  pellementa,  et  ila  diront  ai  cea  empellementa.  6tant  tenaa 
oa verts,  la  chaaaa^e  contribae  encort^  k  I'inondation  dea 
terraina  da  demandear,  et  ai  oai,  de  combien,  en  donnant 
touti^a  lea  particularitia  A  ce  ai\jet,  qaant  h  r^tendnt  dea 
terraina,  la  dur6e  et  lea  dpoqnea  de  Tinondation ; 

Do.  Qaela  dommagea  et  leur  yalear  la  chaaaa6e  a  pu 
canaer  aa  demandear  par  oette  inon^dation,  depnia  aa  cona* 
traction,  k  venir  aa  18  fSvrier  1884,  date  de  Taction ;  ai 
cea  dommagea  aeront  permanenta  tant'  que  la  chanaa^e 
^xiatera,  et  qaela  aoat  cea  dommagea  et  lear  yalear  an- 
.naellement ;  lea  dita  experta  diatiugaeront  lea  dommagea 
^  Canada  ind6pendamment  de  la  ohaa8a6e,  de  ceax  caaaeH 
aniqaement  par  la  chanaaee,  de  manidre  qae  lea  domma- 
gea qo'ila  rapporteront  ne  aeront  que  lea  dommagea  addi- 
tionnela  caaa6a  par  la  chaaaa^e,  c'eat-A-dire  lee  dommagea 
en  aofl  de  ceax  qai  aeraient  caoate,  aana  la  chaoaafe,  les 
dita  experta  devant  avoir  6gard  k  la  plaa  value  qae  la 
proximity  da  moalin  dea  d^fondeara  peat  donner  anx 
terraina  da  demandear ; 

lOo.  Lea  experts  conatateTont  de  plna  quel  6tait  T^tat 
de  la  rividre  Noire  aT«nt  lea  traiTaax  faita  en  V-M 1881,  poar 


/" 


fu 


_\    ,    _- 


"•W 


t— oouwr  Of  QUBwr's  MiroH. 


t*»^t 


etwrnr  U  4«cK4rg»  dnl»c  noir,  poar  direde  oombi«ii  nei« 
tf»v«uxoiit  fiUlb«Jiw>r  I'««ndtii»<;  iiolr;  - 

Ito.  Leu  trtvaui  ftiitii  daiiii  In  dit«^  d^inharfft  oi^Ifit  di- 
mina«  la  valenr  da  ponvolr  d«au  diw  d/ifoud«arii.  oA  se 
trouve  leur  ehauMAi),  fait  qu«  Ior  exp«rt«  d«vh)iA  aniai 
„   oODHtatar:  _    .,     ,   ;        _  ,     ;^- 

18p.  Qu«l«  domraagtiii  oeta  M-fl  o«tiMl  ant  dlftiiidAnra ; 
?  18o.  8i  la  d<^cT»n»rg*«  du  la»  noir  n'«ilt  paa  fit6  creua**,  ,gn'' 
VH6  1881.  la  chaufc,^.e  p<|i|^«  <<.«.ilnlmer  A  liS- 
dation  daa  tensilii  da  d<d^|H^t  qoAlle  Mnit  Mtit^ 
«M«tTibiition ;  rapm       .  ,  ^  ^^  j 

•*Kt  1««  ditH  experta  ac^^Wl^ut  Iflilf  rapport  d'u0» 
plan  aign^!  par  eux.  ot  Ugi>rii|i^lieux,  ot  leront  rapport 
aoflti  dea  d^poaitions  dea  tdmoina  et  de  toai  ^crito  ou  do- 
oamenta  produita  antrt  lenre  maina,  «t  du  tout  feront  r»p. 
port  d'ici  au  26  join  proohain."  /    ''      -  -:   » 

^Th^  anal   judgment  waa  rend«r«d  by  tfie  Superior 
.  Court,  Joiiette  1(Tasohk»rau,  J.),  10  F«b.  JSMim  fol* 
lowa:-^'        ■■■;-■""  ■■     X-   ■■-  ■■■'      ■   «v' ■    ■■m.'-     i    - 

"  U.Oour,  ajrant  entendu  lea  partiea  par  leura  proou»^^ 
rea^  leapectifa.  tant  aurla  motion  du  de^andeur  demim-     , 
dant  I'homolpgation  du  rapport  de  I'expert  Beaudry,  pro-    \ 
duit  en  oett«  oauae,  et  aur  la  motion  dea  dftf^ndeqra,  d«^  A 
mandantlerejet  dii  dit  rapport,  que  aur  le  m6rite  hnti"^ 
de  la  priaente  oauae  ;  ayant  de  plus  examine  laiajB^dure 
a  preuve,  le  dit  rapport  d'expert  6t  g6n6ralelKtoatei 
lea  piAcea  du  doasier,  k  aur  le  tout  d61ib6r6/;     "^ 
^"Vu  le  jugement  deoette  Cour  en  date  du  10  avril., 
1886,  le^^el  refuae  de  reconnaitre  au  dei^audeur  le  droit 
de  demander  la  d^molitiou  de  la  cliauaad^  dea  dfefendeura, 
et  hmite  le  litige  A  la  queetion  dea  domn/agea  & itre  con* 
tatia  par  expertiae ; 

■  "  Offeaid^ajiit  qu'il  u^  a  paa  lieu  de  niodifier  lea  conai- 
durante  ni  le  diapoaitif  du  dit  jugeme^t,  par  lequel  lea 
aulrea  queatioua  de  droit  et  de  procMur^  «>ulev6eo  dana 
I'mitanoe.  en  outre  de  cel|e  d6jA  mentionnie  et  relative  & 
ladjmolition  de  la  dite  ohauaate.  out  ^k  correotement 
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"  OonsiddTant  que  le  dit  rapport  d'expert  n'est  entaoh^ 
d'anctinc)  irr6gxilarit6  on  nullity,  et  doit  dtre  refu,  aVeo  jles 
t^moignages  et  documents  qui  y  sont  annexes,  oomme 
faisant  partie  de  la  preave  dans  la  cause,  aux  termes  de 
rarticle  346  du  Code  de  Procedure  Ob^ile,  mais  que  le 
tribunal  n'est  pas  astreint  h  suiyre  Topiiiion  dn  dit  exi>ert ; 

. "  Gonsid^rakt  qu'il  appert  du  dit  rapport  et  de  la  prenye 
que  la  chaussde  des  ddfende'urs,  en  faisant  refluer  I'eau 
BUT  une  partie  des  propri6t6s  du  demandeur,  causerait 
des  dommages  sur  une  etendue  de  onze  arpents  et  demi 
seulement,  rendus  impropres  a  la  culture  sur  rimmenble 
No.  585  du  cadastre  de  St  Jean  de  Matha;  que  ce  terrain 
yandrait  ^$15  I'arpent,  soit  la  somme  de  $162.50,  pour  les 
onze  arpents  et  demi ;  que  les  dommages  &atis6s  ayant  Tac- 
tion,  T^artis  sur  les,  deux  anu6es  qui  I'ont  pr§c6d6e,  ne  pen- 
yent  exc§def  la  yaleur  annuell'e  de  la  dite  dtendue  de  ter* 
rain,  soit  la  somme  de  $20.70  pour  les  dites  deux  ann6es, 
et  doiyent  6tre  oompens^s  par  la  yaleur  annuelle  de  la 
plus  yalue  aCquise  au  reste  du  dit  immeuble  par  le  yoi- 
sinage  de  la  scierie  des  dSfendeurs,  soit  la  somme  de  $19.80, 
pour  deux  ann§es  d'intdrdt  sur  $165,  montant  de  ceU^ 
plus  yalue,  ce  qtii  laisserait  une  difference  de  90  centins 
seulement  en  fayeur  du  demandeur;  .diff'^l'enoe  qui  est 

lus  que  couyerte  par  I'int^rdt  de  la  plus  yalue  acquise 
par  le  yoisinage  de  la  dite  scierie,  aux  autres  immeubles 
da  demandeur,  qui  n'ont  pas  souffert  de  Tinondation 

causae  par  la  chauss6e  :  j^ 

*  ■  ,    <rf         /■■■.■  '-■■,.■ 

"*  Gonsid6rant  que  le  dit  rapport,  exact  dai|^  les  donn^es 
fondamentales,  ne  Test  pas  dans  la  constatation  des  dom- 
mages, qui  doiyent  dtre  limit§s  aux  chiffres  ci-de8SUB,et  qui 
disparaissent  par  la  compensation  susdite  ;  . 

"  Gonsidgrantque  les  dommages  accrus  de|M|ii8  I'insti- 
tution  de  Taction  et  ceux  k  yenir  ne  ppuyent  ^re  pris  en 
consideration  par  cette  Gonr ;  ,^ 

"  Gonsiderant  que  partant  les  offres  faites  par  les  d6fen- 
deuTS  byant  I'institution  de  Taction  et  consignees  ayec  les 
defenses,  formant  ayec  Tinterdt  accru  jusqu'^  la  con^^na- 
tiouKla  somme  de  $18.82,  etaient  sufiisaAes  et  auraient 
dn  etre  acceptees ;       /  v  ;*>  ■  ■ 
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"  Oonsiddrant  qne  les  offres  snbsfeqnentes  faites  ^ar  les 
dfifendeurs,  par  leur  motion  dn  11  septembre  1886,  d'nne 
sbmme  additionnelle  de  |28,  n'6taient  faites  que  ponr 
6viter  les  frais  d'nne  expertise,  et  n'auraient  116  les  d6fen- 
deurs  que  dans  le  ua8v(>u  le  <d«nandeur  aur^it  accepts 
les  dites  ofires,  ce  qu^'HarefusS  de  faire,  quoique  dAment 
mis  en  demeti^re ;  ^ti'il  n'y  a,  pas  coiis6quemmei»t  Ign  de 
s'occuper  des  dites  dffresdn.Wleplenibre  1885,  auxquelles 
il  n'a  pas  6td  donn6  de  sniteV  '    .  '  - 

"  Rejette  sans  frais  la  motion  dtt  dektandenr  demandant 
I'homologation  du  dit  rapport  d'expert ;  rejette  aussi  sans 
frais  celle  dos  dfefendeurs  demandant  son  homologation, 
mais  prenant  le  dit  rapport  en  consideration,  sans  en 
adopter  toutes  les  conclusions,  maintient  la  defense  pour  > 
les  raisons  ci-hatit  deduites  seulement,  declare  bonnes,^ 
valables  et  suffisantes  les,  offres  faites  avant  I'action  et 
consignees  devantcette  Cour,  et  en  consequence  dfiboute 
^^  demandeur  da  son  action  et  le  condamne  h  tons  les  d6- 
#en8  du  litige  et  de  I'expertise,  distraits  k  Mta-e  J.  ^.  A.^ 
MtfOonville,  procureur  des  defendeurs,  sauf  les  frais  dej& 
adjuges  durant  le  cours  de  Tinstance  et  ceux  des  motions 
rejetees  par  le  present  jngement,  et  sanf  aussi  les  frais 
des  pieces,  lesquels  sont  mis  k  la  charge  de  la  partie  qiii 
les  a  produites.  -? 

"  La  Oour  adjuge  de  plus  que  le  montant  des  emolu-  * 
ments,  frais  et  debourses  de  I'expert  devra  etre  tax6  r6gn- 
lierement  avant  de  ponvoir  entrer  en  taxe."     »  -  ' 

On  the  9th  March,  1889,  the  above  judgment  was  re- 
versed by  the  Court  of  Review  (JsTTi:,  Mathibu,  Loran- 
OKB,  JJ.),  as  follows ;—  .  *  ' 

"  La  Conr,  aprds  avoir  entendu  la  plaidoirie  obntradic- 
toire  des  avocats  des  parties  sur  la  demande  de  revision 
dii  jngement  rendu  en  cette  catiae^  le  16  ffevrier  1888  par 
la  Oour  Superienre  sidgeant  dans  et  pour  le  district  de 
Joliette,  renvoyant  Taction  dn  dem^andeur;  avoir  pris 
connaissance  des  ecritnres  des  dites  parties,  des- pieces  et 
de  la  prenve,  ainsi  que  du  rapport  de  I'expert  nomm6  par 
la  Oour  de  premiere  instance,  et  sur  l«  totit  deiiber6 ; 

"  Attendn  g^a  Iq  domander 
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fefidenn  pour  les  laire  condamner:  lo.  IL  dfimolir  nne 
'  digue  par  eux  constmite  dans  la  riviere  Noire  ponr  I'tisage 
d'nii  moulin  lenr  appartenant^  et  2o.  k  lui  payer  une 
aomme  de  $600  de  dommages  qa'il  soutient  avoir  sonfferts 
par  la  cme  de^  eanx  prodnite  par  cette  digae  et  lenr  |%- 
foulement  snr  paitie  des  terras  possSd^es  par  le  dit  de- 
pandeur,  dans  la  p^aroisse  de  St-Jean  de  Hatha,  sur  la 
dite  tividr®  NOire. 
g.  "  Attendn  que  les  d^lieudetirs  contestent  cette  demande ; 
lo.  Niant  les  dommages,  la  responsabilit^  qn'on  lenr 
impute,  et  m6me  le  droit  da  demandenr  k  la  propri^t^  des 
terrains  d^crits  en  sa  demande  ;  g^  f-  v 

26.  Sontenant  qu'ils  ayaied|;4j!^^>  ^^^  ^®^  ^^^^  d6feli- 
denrs,  comiae  propri^taires  riyerains,  de  constrnire  cette 
digue  et  (^ne  d'ailleurs,  lis  ont  acquis  du  Seigneur  qui  a 
conc6d6  ces  terrains,  une  servitude  pour  le  refoulement 
de  I'eau  sur  les  terres  du  demandeur  d^crite  en  troisidme 
et  quatridme  lieu  dans  sa  declaration,  mais  que  cepen- 
Mant,  comme  k  la  suite  d'une  expertise  informe,  il  a  §t6 
trouv^  que  les  dommages  causes  B'elevttemt  ^  |12,  ils 
ofirent  cette  somme ;  -  T  ^^^?  v 

8o.  Enfin,  r^affirmant  'leur  droit  de  construire  cette 
dig^ne  inddpendamment  de  toute  convention,  et  r6p6tant 
ensuite  TallSgation  de  leur  droit  de  servitude  sur  ces  ter- 
rains,' lis  alidgiient  qu'au  m§pris  de  ce  droit  le  demandeur 
et  un  nommi^Iiessard  ont,.  jen  1881,  creus^  la  dite  riviere 
Noire  pour  d<§iruire  leur  pouvmr^^'«aQ,  et  leur  ont  ainsi 
fait  des  dbm^nages  au  chiffre  de  |1,000,  c^ui  compense 
et  au-delik  feux  reclames  ;  '       \. 

Goncluant  sur  le  tout  k  une  nouvelle  expertise Vi)^  a 
lieu,  et  dans  toui  les  cas  a  la  dbtnpensation  des  dommag^s^ 
-reclames  par  le  demandeur  par  ceux  qu'ils  ont  sotifferts, 
et  au  renvoi  de  Taction  ;  ,    ■  ^  /     "  / 

"  Attendu  en  droit :  • 

Que  les  d^fendeurs  sont  mal  fond6s  k  pr^tendrejl  la 
servitude  qu'ils  alUgUent  avoir  acquise  du  seigneur  sur 
le  terrain  da  demandeur  i>our  les  fins  de  la  oopstmction 
de  leur  digue,  ce  droit,  s'il  a  exists,  ay  ant  6t6  abrogS  par 
la  Oppression  des  droiti  Beimaeuriaux ; \ 
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Que  nfianmoins  les  dfefendeure  6ta4rit  .fondfis,  comme 
propriltwrps  riverains,  k  consfruire  une  digue  dans  la 
dite  rividre  Noire,  pour  I'exploitatiou  du  monlin  par  eux 
construit,  mais  sous  la  rfeserve  d'indemnit§  pour  les  dom^ 
mages  causfcs  par  la  crue  des  ej^ux,  le  chapitre  61  |es 
Statuts  refondus  du  Ba«-Oanada  convrant  le  f  as  soumis, 
et  la  disposition  de  ce  8ta»ut  s'appliquant  aux  rividres 
floftables  aulssi  bien  qu'A  cellgis  qui  ne  le  sont  pas  • 

'Attenduenfait: 

Qu'il  est  6tabli  en  preuve  et  sp^cial^ent  parle  rap- 
port de  I'expert  Beaudry  qu'une  des  terres  dtfSflemandeur, 
savoir,.laterre  No.  686  de  la  paroisse  de  St-Jean  de  Matha, 
a  souffei-t  et  souffre  de  I'eau  refoul6e  par  la  digue  ainsi 
construite  par  les.  d6fendfeit?s,  et  que  onze  arpents^et  demi 
de  la  dite  terre  se  trouvent  hors  d'6tat  de  culture  par  le 
fait  de  I'eau  qui  y  s6journe,  |t.que  la  Valeur"  de  ces  dom- 
mages  pour  la  p§riode  6coulle  depuis  la  construction  de 
cette  digue  jtisqu'^  celle  de  I'lnStitution  de  Faction,  18 
f6vrier  1884,  m6me  en  prenant  en  consideration  la  plus 
value  aunuelle,  all6gu6e  avoir  |p' donn6e  k  la  terre  du« 
deman^eur  parja  conetructioB  du  moulin  des  d6fendeurs 
est  de  1101.46  ;       "^  #  ' 

'•  Attendu  que  les  d^fendeurs  n'ont  pas  prouvfe  les  pr6- 
tendus.dommage8  par  pux  soufferts  et  qu'ils  ofirent  en 
^compensaiion ;  '  ,  ^\^ 

"Attendu  en  consequence  (jue  la  demi^  est  fpnd6e 
jusqu'i  concurrence  de  la  dite  soiflme  de  1^1.46,  et  qu'il 
y  a  erreur  dans  le  jugement  qui  r^*renvQy6e  ; 
^  "  Casse  et  aiinule  )e  dit  j«gement,  et  procMaHi  rendre 
celui  que  la  Gour  de  premiere  instance  aurait  du  rendre ; 

"  Benvoie  |M)ur  autant  les  defenses  des  dfefyndeurs  et ' 
lescondamne  4  payer  ai^demindeur  la  dite^ommede  . 
llOM^ec  int6r6t  du  Iff  Ifevrier  1884,'° jour  de  I'assigna- 
iimiM  l68  depens  ;  et  r6serve  atu  demandeur  tout  recours 
jiue  de  droit  poiif  les  dommages  qu'il  a  pu  souffrir  depuis    ' 
sa  demande^usdite ;  i  - 

"  Et  la  CouT  declare  qu'i  defaut  de  paiement  Su  mon- 
tantdes  dommages  susdits,  avec  int§r6t  et  d6pens,  dans 
Ift*  BJxjn^m&dtt  prnnftho6  du  prtwatjugw 
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dears  seront  tenus  de  d6molir  sans  d61ai  la  digue  par  enz 
constrnite  sur  la  dite  rividre  Noire,  et  faut#  par  enz 
de  06  jTaire  datis  uq  d61ai  de  qainze  jours  aprj^s  ces  siz 
mbis  6t;ou16s,  permet  au  demande«r  de  proc^der  lui-'mdme 
k  cette  demolition,  auz  frais  et  d^pens  de%.dits  d^fendeurs  ; 
"Et  conddhnne  les  ddfendeurs  auz  d^pens  taufdela. 
Gour  de  premiere  instance  que  de  celte  Gour,  distraits  h 
Maitres  Leblanc  &  Bpisvert,  avocatsMu  domapdeur.'* 

The  case  was 'twice  submitted  to  the^  Gourtdf  Appeal.  ' 
lOn  the  20th  May,  1891,  it  was  submitted  on  the  factnms 
•  before  Dorion,  G.  J.,  Baby,  Boss^Jmd  Poherty,  JJ.  The 
delib4r4  having  bei^n  discharged'  in  consequence  of  the 
deaths  of  Dorion,  G.  J ,  the  casd'^was  re- heard,  Sept.  22, 
1891,' before  the  Gourt  constituted^s  stated  at  the  head  of 
Mike  pr'i^Sjent  report.^ 

Choguet,  for  the  appellantiff^ 
Les  appelants  avaient-ils  le  droit  de  fairer^ne  chauss6e,  o 
constrvfire  un  moulin  'et\  I'ezploiteivet^fime  faire  refouler 
v;>reau  et  causer  des  domiaagesyK^ 

II  ne  pent  y  avoir  TomW^'un  doute.  Le  chapitre  61 
""des  Statuts^Befondul^t^r^Vs-Ganada  leur  donne  incontes-  ' 
tablement  ce  droit.  Cette  loi  statutaire  a  dtabli  un  droit 
qui  n'ezistait  pas  jusqu'alorslet  permet  a  tout  propriHaire 
d'utiliser  et  ezploiter  tout  t^urs  d'eau  qui  borde^  longe 
on  l^raverse  sa  propriety,  eWy  construisant  des  ui^ines  et 
manufactures,  et  machines  de  toutes  especes,  et  pour  cette 
fin,  d'y  faire  et  pratiquer  des  canauz,  chanss§es,  digues, 
etc.,  sauf  a  payer  tons  dommages  qui  pourraient  en  r^- 
sulter,  soit  par  la  trop  ygrande  6l6vation  des  digues  ou 
boluses  bu  autrement,  ces  dommages  devant  6tre  constates 
par  ezperts  <^ai  doive^  dtre  nomm^s  par  les  parties,  et  a 
d6fant  de  Tune  de^  parties  ^e  le  faire,  par  le  pr^fet  du 
comt^,  et  ce  n'est  que  sur  d6faut  du  paiement  des  dom- 
mages fiz6s  par  les  ezperts  dans  les  siz  mois  de  la  date 
de  leur  rapport,  que  la  partie  1686e  pent  demauder  la  d^ 
mdlition  des  travauz.  --  ; 

Yoil^  la  loi  et  la  senle  qui  r6git  la  pr^seute  cause! 
^n  face  de  cette  loi,  rintimS  a  demands  par  son  actioh 
la  dfemnlition  dfl  la  obftwasfietBdcB  appelants,  comme  droit — 
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.  ahBcln,  ians  lui  donner  roption  dtf  payer  lea  dontoages, 
all  J  en'avait.  Avait-il  ce  droit?  Evid^mmeiit  non  ;  et 
•J";  c«  ohef  Taction  est  mal  intent6e.       "^ 

X  ^?**"*  pouvait-il  comme  il  I'a  fait,  ponrsuiVre  lea  ap- 

1-  IS^^PiMl  enrdommageB  parement  et  aimftlenient  aana  an- 
paravant  faire  constater  ces  domniaiires  pai^experts  ?  Oer- 

::  tainemeht  non.  La  loi  que  noua  venous  de  citer  ordonn^de 
constater  ces^ommages  par  experts,  et  ce  n'est  que  sur  le  re- 
fus  de  prbc6der  volontaireHaent  par  expertise,  que  Tintimfi 

-^   aurait  pu  in^enter  son  action.  .>^  - --f-  .s^ , 

Loin  de  se  refuser  k  I'experiise,  jes  appejants,  avant' 
I'institution  de  Taction  se  sont  toujonrs  d6clar&  prdts^ 
•ae  Boumjettre  k  la-decision  d'experts,  et  out  mdme  requis. 
et  mia  Tii|tini6  en  demeure  de  nommer  son  expert  et  de 
se  conformar  A  la  loi,  mais  il  a  reftisfe  et  a  pp6fgr6  intenter 
^n  proems  ruineux  ;  et  qui  a  occasionn6  des  frais  qui  s'6- 
lev&tit  maintenant  fL  plus  de  $e;000. 

Gette  Joi  a  6t^pa8i|6e  pour  empdcher  des  proces  ruiQeux 
dans  le  genre  dVcelui  qui  nous  occupe  ;  car  autrement 
un  proprigtaire  db  mojilin  pqurrait  6tre  poursuiVi  sans 

"  avis  pr^alable,  par  vingt  individus  qui  pr6tendraient 
avo^droit  k  des  dommages  qu'il  pent  difficilement  cdns- 
taCI#lni-m6me,  et  il  serait  alonc^ncpbis^  Aaubir  lea  fraia 
de  vingl  expertises,  et  de  Voir  autant  d'ingfinieurs  se 
promener  pendant  deux  ails^  sur  l«s%ords  du  cours  d'ean 
pour  constater  des  dommages  de  quelques  mastres  ejt  chau 
ger  ensuite.ll.fii^  pour  lew^ravail ;  ge  serait  une  injus- 
tice criante,  et  c'eUt  pour  JiSitfeijher  toutes  c^s  injustices 
et  prfivenif  tons,  toQS  abus  que  ce^^e  restriction  a  6t§  im-* 
pos6e  dans  la  loi  que  nous'^venons  da^^^r.        *     ^ 

,  L'action  4,eTinti9i6  aurait  done  SKtre  d6bout6^^ai8 
comma  lea  appelanta  avaient  fait  d^s  (^fixes,  avant  mloa 
et  lea  ftvaient  consigii6es,  Thon.  juge  TaAjphereaa  a^rn 
deroir  les  declarer  valables  et  compense,r  le  montant 
oflFert  par  le  pen  de  dommages  que  Tintiind  avait^^pn  aoii^ 
frir,  et  comme  nous  ^^'avons  pas  appel6  de  ce  jugemeiatrir 

Moit  6tre  confirm^,  toitit  eH  d6boutant 'Taqtiou  "pour  1^ 
motifs  Buamentioiinte,         .  '  *•  ' 
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f  ",         ,  ',     *''^'  1     ipander  la  d6inoll|6&  de  la  chanss^e  des  a] 
\  ■         >^!r  ^**t^^:  lies  a  condfumn^s  OiTpayer  $101.46  dedorotnagi 
/  <  ti»  jout,;    ^  paiemella  ordi|iii6  la  d^mo^ion  |b  la  o| 

<     Nous  |bumettou&ue  la  C^r,f|[ag6^£ra>pei 
'^s  le  pouvoir  d'^pi||der  dM^^nclv^lns  4l|P£l'|taie 
pM  de^aand^s.  *    ^'-^^v     "''Wfe     -  ^'^    '  ^-'W''  '^ ''"    'k/|'.;-, 

'  " ''" ''' ommag^8,t's;ioi|rdeman4^al^  M'^'$^^  % 

<i»2iai?L — - -'t^iajpi;  humblimenl'qtti'^»";'^  cette  ^r--.'^ 
11  Ift.Coar  de  Il^visio^doit  certieHne' 
eiv    jjes  qenclosloBs  d^Jla  declaration       Hi 
cnefsjbien  precis  et  biopdistincts :  lo 


liljr  la  chauss6e^1,t  2o!  dj^ande  de  $500 
,^.,  ^^l^^Bi»gist6,  ei  pas  autre  cJbose  (*^lla  Qo^M^nfl^t  pas  le 
^ J|m«vo^  d'jfMcOi^dc^^  m'dme  i|nodifiii^%a'  demande 

p  lui  #cic»1r,i|ant  on  4tcdt  nouveau  :qut|l  ll'^eiidait  pas 
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^^^^^1^"  ,    .'      La  cony)|iati^|jli^e  peut  se  T68umer;dans[M| questions 

f,'f  (;,**--*•''■  '^'    ''    \auivantes;»' ■    .F'!^jc -■.."•«"'    .    -v  ^    ■^'•^' H 'iff^'    ■'-■^^^^ 
S^i  ;'    •'*«^^*       S'T^^  '         'lo.  I4i  riviere' Kdit^'tqinbe-t-eile  drtns^le;d 

^*    '  •2o.  Si  01^^  >le6  ,a|>pelaut8  peuvent-ils  se  jtili^tendre  ptp- 
.,,^     J,   H  r     ,     '     pri^laires  dulpoi^'oirj^'feau  de,  Ik  riviere  ]^^^ 
||  ^   '\  ;  ;   ^    ^,  ,    8to/ bnt-fls  sur  les  t^^rains  de  rintim^,  iii  idjoit  de  ser- 
,1  \     "       .  "^j^.i  "i  (  •    Vttud^  qui  leur  donne  le  dfoit  de  fiiiire  iii(^der  ses  ter- 
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j^^^  I  I    /     4^-  Lintime  a<-il  droit  d'action  direjcte  pour  ppursniVire 
la  demolition  de  la  chf^ussge,  s»  cette  Idendiierelui  cause 
'     dudommage?  jj/^  / 

^   5o.  La  chauss6e  'yKCaseiVelle*  d^.  domm 
combien?  .  :  "^         /        '  J 


t 


.  ,6o.,Le  jgiji  de  prej^idre  instancft^AVi 
^^,      .  demander^^Bexpert'de  constater  e^ 

:  r n^  donnfeuinl^i^  value iux  terrains  d' 

*     '-    ce  fait  n'^tait  pas  plaid^ar  I'es  appeli 
'     \  %  P^^^  value  pouv^it-elle  Aire  opposfee  pi 
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pen»a|iQtt,dea  dommages  canste  pai  la  chaussfee,  et  quelle 

j^^<^t  cette  plas  value. 

'    (■$.  La  ri vidre  Noire  tombe-t-elle  datUH  le  domaine  public  ? 

"  Si  c'eet  une  rividre  flottaWe,  d'a(prA8  l'article/400  du 

Odde  Civil  elle  tombe  dans  le  domaiine  public/   Or  j©  ne 

citerai  que  le  t6moignage  du  difen^eur  McOonville  lui- 

mdme.,  II  dit :  "  La  riviire  Noire  eat  jine  riviire  flottable." 

2.  Si  oui,  %  appelanta  peuvent-^la  ae  pr6tendre  pro- 
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pri^taire's  du  pouvoir  d'eau  de  la  rividre 
L'artiolfe  400  du  Code  Civil  dit  qule  m 
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gneuriale  «  jug6  que  m6me  les  aeigneurs  n'6taient  paa 

■  propri6tairea  dea  court  d'eau  navigablea  et  flottablea. 

Cette  queation  a  auaai  6^  jug6o  dans  la  cause  de  Boisxon- 

Ma«ft  4*  0/ttfo,  Stuart'a  Eep.,  p.  564.      V 

3.  Ont-ila,  aur  lea  t^aina  de  rintimfi,  nii  droit  de  aer- 
yitude  qui  leUr  periu6t  de  faire  inonder  aea  terrains  ? 

Non.  Les  seigneurs,  en  Bas-Oanada,  tenaient  lenr  drdits 
du  roi,  C'est  ce  q6i  ressort  clairement  de  I'prdonnance 
du  6  jjiillet  17ll/(voir  Edits  et  Ordonnances,  vol.  1.  paire 
824).  /  >y  B 

C'est  d'ailleurs  ce  qui  a  6t6  jug6  par  la  Cour  seigneu- 
_  riale,  le  11  mars  1866,  (vol.  A  page  81a,  39eme  q,uestion). 
Le  jugeiaient  se  lit  comme  suiti: 

"  L'obligation  de  conc6der  \  titre  de  redevances,  im- 

'  "  posfie  aux  seigngur^oit  s 'entendre  comme  6tant  exclur 

"  sive  de  (outeg  r^seroei  qn'on  nelpeut  comprendre  sous  ca 

"terme  de  redevances,  et  qui  \n'6taient  pas  autrement 

"  rendu  Ifigales."    .       V  ]      . 

Voir^  aussi  Question  Seigneurii»le,  vol.  B,  page  I5h,  juge 
Meredith;  |rol.  A,  pages  2Tl.et  2t2,  juge  Lafontaine ;  vol 
B,  page  8  »Jnge*ndele|L^t;a^.. 

Mfautentfj^Mm^yidm^  reserves  faites  dans 

le  titre ^/'iijccession  prodjlit  ^  ^tte  cause  ne  sont  pas 
<^« 'Ranees.,  ^,^■^       "^    ,\\-    -^'f-  :^';^i   ■■■  '^:;. 

En  eflit,  dans  le  cpntrat  en  pretnie|f||en  at^u^p'ai^^   , 
appelants,  on  voit  4a  reserve  suivAp^te  '  .  '  "^ 

"Et  si  la  dite  seigneurosse,  sesVhoirs  et  i^t  '6an8e,,v»- 
"  vettlent  Mtir  des  mbulins,  tanf?|eaii  qu%  vent,  ils  ae    ' 
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/••••„  **  tell*  ooniti:action,  Jatqa'A  concurreBoe  de  ilx  arpenU  en 
■•^f*  "  BuperfictH,  occuper  et  oouper  !»  dit^  tewe  pour  faire  pas- 
a««i«i»r.»,  u  jg,  les  eaux  on  tel  lieu,  eto.'^ 

/  >        •     Dans  le  contrat  en  2e  lieu  alUgn^  par  les  appelant8.il 

y  a  la  r^rve  snivante :  "  la  dite  dame  venderesse  se  rd- 

"  serve  le  droit  do  vendre  les  pouvoirs  d'eau  aaz  environs, 

,  '  "  et.  en  ce  ca9,  le  droit  de  iaire  hausser  les  eaux  du  lao  de 

J  "  deux  pied«  dans  le  temps  des  eaux  les  plus  basses,  sans 

r        .    "  que  le  dit  acqn^reur  pniitse  exiger.auoun  donunage." 

Olr,  le  jugement  de  la  Cour  seigneuriale  a  d6cid6  que 
c^  reserves  6taient  ill^gales,  ot  que  mdme  les  seigneurs 
'  n'avaient  droit  k  anonne  indemnity  pour  rabolitipQ  de 
-     ces  reserves.         "  ^  ''•'''■'■"' .''':    '"■         •„'  ■ 

'    Mais  les  appelants  vbnt  peut-ftre  faire  robjectiotn- sni- 
vante '      ^  •  "  »       " 

Tout  ce  que  vous  ven~ez  de  dire;  ne  peu^^s'appliquer 
qu'anx  reserves  faites  dans  le  conti;^t  qui  a  pr6c6d6  Yahor 
lition  de  la  tenure  seigneurialle,  c'est'&*dkre  qelui  da2  mai 
/l'  185S  ;  qnaut  §  celui  du  9  septembre  18&^,.le  seigneni^  qui 

j;>os86dait  alora.  comme' franc  tenancier,''pouvait  imposex 
les  reserves  qu'il  lui  plaisait.  ^  '„ 

Si  cette  objection  pouvait  valoir,  il  faudrait  dire  qtie 
Tacte  qui  a  aboli  la^  tenure  seigAeuriale  a  ei;it-|||Biar  effet : 
/  lo.  de  rendre  l^gales  les  reserves  qui  dtaient  illSgateTau- 

„   /  paravant  *  2o.  que  tel  acte  qui  vonlait  abolir  tellep  rdser- 

^^  ves  faites  dans  le  pass^,  aurait  pyennis  en  indme  temps 

qu'elles  existaiteent,  dans  Tavehir.    7 
Telle  n'a  pas  dii  6tre  Tintention  du  Idg^iglateur. 
D'ailleurs  la  section  82,  ch.  41,  S.  R.  B.  C,  rSp6n4  for- 
mellement :  "  Mais  toute'  personne  dont  le  title  avant  la^ 
•  passation  de  I'acte  seigneurial  de  1854,  ranraic  autofisfe 
^      "4  cono6der  les  ditea  ierres  non-conc§dtos,  ppnrra  les 
"  vendre  pour  teUe  rente  constitute  comme  susdit,  ^  non  au- 

V  •  ■>  iff'*  * 

_  2o.  Telle  servitude,  si  Jaiikais  le  seigneur  a  pni 'iifiposeT 

N.      /"o  l^alemeht,  a  6t6  abolie  i^r  le  ch.  41,  S.  ft.  B.  O; 

•  Le  chapitre  41  des  &.  |t.  B.  0.  ix>Qimence  coi|i|ae  suit : 

*■  Oonwidftrant  qn'il  est  expfedie'nt  d'abollT'tona  ArmtB  et 
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"devoira  f^odaax,  aoif  qu'-ila  pQrtent  sixt  le  centitaire, 
"  on  BUT  le  aeigneur,  eto!"    ' 

La  section  7  dit :  '♦!]  sera  d.!i  devoir  de  chil^n  dea  dits 
"  commiBsaireB  d'6valueif  lea  divera  droita  oi-desaona  men- 
"  tionn6a,  etc."  "^   ":  it  '     ;      '. 

••  4o.  La  valeur  innUelle  dea  oena  ;et  rentea,  et  antrea 
droita  fixea  et  de  toules  le»  aulrei^  diarg'eg  Ifguteg  auxquellea 
le  fonda  eat  aaa^jai,  etc." 

'  Jl  fant  done  concltfre  que  quand*m«mo  cies  charges  an- 
raieiit^t6  Jfegalea,  ellea  ont  6t6  abolies,  Vt  le  seignenr  en 
anrait  4t6  indemnia^. 

4o.  L4ntime  avait-il  droit  d'action  directe  pour  pour- 
snivre  lea'  app^lanta  en  dommagea,  et  pour  demander  la 
demolition  de  lenr  ohauaa6e  7'^ 

.  Oette  queation  a  6t6  jngfee  affirmativement  par  la  Oonr 
de  R^viaioD,  dana  la  cauae  de  Jean  v.  Oa^thier,  6  L.  0.  R. 
lS'8.  Voici  comment  ce  jugement  a  6t6  rendn; 

"  Qne  le  mode  nonveau  et  special  donn^ar  le  atatnt 
^"  ponr  constater  et  dAterniilier  le  montant  de  I'indemnitfe, 
"  n'a  paa  6t6  ceux  djj  droit  commnn  qni  iie  pouvaient  dt|# 
"  abrogis  que  par  nne  disposition  expif^aae." 

La  mdme  chose  a  6t6  d^cid^e  dans  |a  cauae  de  Bmondv  - 
Gauthffr,  S  q.  L.  n.  860. 

Enfin,  dans  la  prdsente  jjause;  la'Cour  Sup6rieu9,  ainai 
que  1^  Oourde  Revision,  out  adopts  le  mftme  point  de 
vue.     Lejuge'Piilette,  jdans  la  cause  de  Biliveau  v.  Levas- 
.  teur  ,  i  |t.  L/T2(i;  a  tjait6  cette  question  d  fond. 

Lea„appelant^'pr6te«denVqu'il8  tombent  aoua  le  coup 
duoh,  61,  dea  ^.B|^..C.  Or  tel  n'eat  paa  le  caa.  En 
effet;  le  ch.  61  de  a'appliqne  qu'anx  rivieres  non  navi- 
galilea  ni  flottablea.  C'eat  ce  qui  reaaort  clairement  de 
l>ri  608  du  Code  Civil.  ' 

StUfh.  61  s'appliqui^t  aux  riviirea  navigablea  et  flot-  . 
taj^a,  Tart.  6Q^i  Code  Civil  aerait  contradictoire.    En* 
effet,  I'art.  fiOgpfcmence  par  dire :  Oelui  dont  rhfiyitage 
borne  une  eK^j^irante  nefaisatit  pas  partie  du  domaiiwjm-  ~ 
iMtc  pent  a'en  aervir  &  son  pasaage,  maia  de  manidre  4  ne 
pai  e]a[ipdcher  Texercice  du  n^dme  droit  par  d'autre8;ce- 
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d«  ¥«an,  conitruire  dea  ^oluifes,  ftUre 
,  «ti}.,  en  paytnt  les  dommaget. 
ptiou  po8^>e  dana  I'art:  6(J8,  fl*appliqu»atlt  riji^itta 


UOQ  uavigablea  a|  flottab^en. 
^'il  Mlalt  iii*«rVr6tor 
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*^  dances  da  domai 
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mmea'appflqnanfi^bt 

Ht:iiljLire  ^  dt^a  d^lpen- 

rait  dire  qu'nn  atatnt 

5\ ,^urrait  permetire' k  ra^  indjOKdu  Ae  aomparer  d'ane  rue 

~'un  chomin  publi^'  p^r  sa  propre  utility.    Cleat  an 

cipe  do  dtoit  reconjtia  paV  les  aatenra  qae  lea  ddpen- 

ces  da  domaiofi  pnblic  BonV4nali6aablea  tantqa'eUea 

font  partie.    "-f     /     '  ' 

Oi;,  dana  le  oaa  actoel,  lea  appelanta  n'ont  paa  m6me 

obtepu  de  rautoritfi'  .comp6tente,  le  droit  de  conatraire 

lei|i4:haU8H{!e  sur  I4  riviire  Noire. 

SVLa  chaaaqii^' oaase-ti^lJie  du  dommage  k  TiiUlfiiri 
combien  ?  " 

JL  vf t^  dire,  c'eat  \i  toute  la  caase,  «t  c'eat  aar  oette 
seali^qnestion  r^ellement  qae  cette  caaae  a  6t6  port^  en' 
.^  ■■ "  appeJ.  ■■#?.•■.■  •■"■ 

Ntfas  nfi  puii|«ou8  pas  que  cette  CoAr  renVeraera  le  jage* 
ment  de  la  Cour  Inf&ffkure  sur-une  qtieation  de  fait.  4 
6.  La  Ooar'de  ^enn^re  in8tlknii|'  Avait^elle  le  droit  de 
'.  '   dem^a^dt^uA^Vepfgri  d^'fonstater  jiVla  chanaa^e  avaii 
idonn^e  aw^lnl^liie  aiil  tot^raini  de\riutini6^  alora  qae, 
ce  fait  n^'^ait  paa,plaid6  pv  les  appelants,  et  si  oai,  cette* 
pitta -valae^l^^lle  dtre  pricfe  (ni,,coBipeneKition  par  lar 
Ooan  dea  df^onigea  caaadppar  1a  .chMsa^e.'iBt  qitelle  eat 
%ette  pla^  valae  ?  -Jf ' ■■  -^  -  ^^^W*^  '  '^^.  ^;*><*^r  ,?"■  '^\t 
'    v  Oette  qae8fti«iiAde"plij8  y|J||P^«8t  pka  plaid^^arlea 
^  appelanta.    O'eat  la  Qy|i  die  premiere,  instance  aei^le,  qai 
,,  ar^nt  de  jugi^r  aa  m^Bj^aJfeur  ainsi  dire  plaifld  ce  point 
*  "^ttr  Jes'  appebnta.  -^QfintHI^  a  ezcip^^de  ce  jagemieint,. 
<*  •  En  jagean^a^  in6rite,?1lfi'te  Coar  prend'ce  point  en  conai- 
.  "deration,  enejage^a  tUtrtupetitu  en  (a.yexif  dea  appe^ta.  1 

-  mv.^26,  1891^'    ^  ;.w;.,,..^.y'-   ■■;::-.r:-^    '   ^ 

.Lacostk,  €h;J.:-^-; ;■■■■■.■>    ^- >    /       ,'*'*■"'''   V,         ^i 
-■  Appe)  d'an  jagement  da  la  Coiit  de  Revision /renvdr-J^ 
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d4boot6  ration,  et  oondamnA  !«•  dftfendflara  appelantt  k 
pnyer  1101.46.  et  k  d^faut  de  paioment  h  la  d6«nolition  de 
la  digue  conatruite  par  lea  appolantR  aur  la  riviere  Noire, 
itinfft  est  propri6taire  de  teTroa  aboutiaaant  an  lac 
n^r.  Oe  lao  ee  d6charge  dans  la  rividro  Noire.  En  1881 
l^"^PP®l<^nt8  out  fait  conatruire  une  digu^an«  lu  rividro 
Noin,  pour  faire  marcher  nn  moulin  A  acie.  La  chauaa^e 
a  ^ev6  le  niveau  4ea^Baux  du  lac,  et  a  fait  aubmerger 
tmj  partie  dea  ten^a  de  I'iptim*.  Ce  dernier  a  pria  contie 
1  appelant  en  fdvrier  1884.  une  action  en  demolition  de 
la  chausa^e  et  pour  $600  do  d#imi|ge8  aoufferta  k  la  date 
yie  Taction. 

\  Lea  appeUnta  ont  pr6toudu  qu'ila  avi^ient  un  droit  de 
aervitiftie  aur  lea  terrea  ou  quelquea-unea  dea  terrea  de 
I'intim^.  qui  lea  autoriaait  k  faire  refonler  I'oau  aana  paie- 
ment  d*indemnit6  ;  ila  ontinvoqu6  lo  chapitre  61  des  Sta- 
tute Refondua  ^u  Baa-Ganada,  lequel  autoriae  tout  jpro- 
yidtaire  riverain  k  utiliaer  lea  eaux.  qui  bordeni  aa  pro« 

R6t6,'  8ai^&  indemniaer  lea  propri^taires  aup6rieura  dea 
dtwnagea  qti'ila  subiaaent. 

!>n.  jugo  Cimon  a'eat  d^;lar6  contre  lea  appelanta 

*'  ^*  ^•fc'^"  ^®  servitude,  a  roconnu  ieur  droit  de  cona- 
truire la1%ue  soua  I'autoritfi  du  ch.  51  du  Statut  Re- 
fondu  el,  vu  la  preuve  coutradictoire  qui  avait  6t6  faite, 
a  ordonnfe  rtne  expertise  pour  6ta))lir  le  montant  dea  dom- 
magea.      .|.     - 

'  'jL'expert  bhoiai  par  lea  parties  a  en  r^sum^  trouv6  q 
rintim6  avait  aoiiffert  |40  de  dommages  par  ann6e  a 
♦101.46  pour  le  tempa  qui  a'eat  6coul6  depuis  la  constr 
tion  de  la  chauaa^e  juaqn'd  I'aotibn.  / 

L'hon.  juge  Taachereau  n'a  pasWceptfe  les  concItiaionB 
de  I'experti  il  a  estimfi  lea  dommlages  k  un  montant  de 
quelques  pj^trea,  qu'il  a  d6olar6  Umpeuafc  par  la  plua 
value  donn^  aux  propri§t68  de  l^ntimfi,  par  I'fitabliase 
ment  du  moulin  k  acie. 

La  Cour  de  R6visiou  a  adopt6  lesWues.de  Texpert  et  a 
^cord6  le  montant  6taBli  pa?  lui  .140  J)ar  9^|i6e,  aoit 
It0|.45.  -     r 
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MoirrmiAL  law  m%rowru. 

Unts  demandent  A  cette  Oonr  ,d«  conArmer  1«  Ja|f«m«nt 
d«  U  Coor  de  prumiini  iusUiu^,  et  let  motifs  d«  ce  jag«* 
meaf.:"''    i^-  ., 

Bar  06  point  houh  adoptonH  I'opinion  de  ta  Ooar  de 
Revision,  uoum  oroyonn  que  ropinion  k  laqaell«  en  eat 
arrive  I'expert  lieaudry,  etit  jaitiii^e  par  la  preuve. 

Sealement   <m  admettant  en   compentation   des  dom- 
wages  la  pins  valae  allou6e  par  I'ozpert.  A  raison  de  la 
coDstmotiou  da  moulin  k  soie  dos  appelant!,  la  Gear  i^ft 
Revision  n'anrait  dd  condamner  leu  appelants  qa'A  $81.76- 
par  annte,  aoit/environ  |H0  en  tout 

Oette  GoiuK  ne  qroit  pas  cependant  devoir  modifier  le 
jngement  parce  qa'olle  est  d'opiuiou,  que  d'apris  la  preu- 
-"Ve,  le  monlin  n'a  doniiS  aucuue  plus  value  k  la  propri^t^ 
de  I'intim^  qai  puiiwe  Mre  offerte  en  componsation. 

Cette  plus  value  serait  due  k  la  facility  qu'offre  le  mou- 
lin den  appelants  k  rintim6'pour  le  Hciage  de  son  bois. 
I  Oet  aVantage  est  tr^s  probl6matique,  car  I'intimd  peat 
dteirer  garder  sa  terre  en  bois,  et  ne  pas  la  d^fricher. 
Ensuite  il  a  an  autre  moulin  ^  scie.  k  10  arpents  de  sa 
propri6t6,  tandis  que  le  moulin  dea  d6fendeurs  est  k  trois 
milles. 

'^  Les  appelants  pr§tendent  que  la  Oour  de  Revision  a 
i4jug6  itltra  petUa  en  oondamnant  les  appelants  k  la  d^- 
inolition  de  la  digue  faute  de  paiement  de«  dommages. 

Nona  croyons  que  les  conclusions  de  la  demande  justi- 
fient  un  tel  jngement.  La  demolition  de  la  chaussde  est 
demand6e,  la  Gour  aocorde  la  demande,  mais  en  la  Tea 
treignani::'";L'^/.,  "';;;;?>:'#^ /■'  ■■"■•     ":H':.  ^;. 

BoBsic,  J.„oQnsidered  the  estimate  of  damages  too  hig! 
but  did  not  think  it  necessary,  on  a  mere  question  of  erid- 
enoe,  to  enter  a  formal  dissent.  \ 

The  judgment  is  as  followa : —   V 
:     "La  Cou#;  etCi^..^...  /  '■•'  ^'  '  '''■'; 

'.' Gonsid6rant  qu'il  n'y  a  pas  mal  jng6  dans  le  juge- 

^ment  rendu  par  la  Gour  Snp6rieure  sidgeant  en  r6vision 

k  Montreal  le  9  de  mars  1889,  sauf  en  ce  qui  concerne  la 

plus  yalue  annuelle  all6gu6e  avoir  6t6  donnde  k  la  terre 
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de  I'intiral  ptr  It  oonitraoticm  An  woatln  da«  ftpp«1iMiti,  *•»• 
laqnelle  plui  value  a  (st4i  pri«e  en  coniiidfcration  erroiifement '  "^"^ 
par  la  Coar  du  &6vi«ion  atteuda  ^a'il  n'y«  paa  ea  talle  <»'«>«"'■ 
phiivalae;  .^  ■.-■-r ;...,■  ,-  ■     ^.i,;  /  -  ;-«^ '•;";-,„  • 

"Confirmo  le  dit  jngoiqent  4  toui  antrei  Agards,  av*c     « ■  v 
dApvna  oontru  les  appelanta  «n  fa\ftur  du  dit  intim6^' 

Judgmunt  confirmed.  .    ^ 
A""   Mtrcier,  BeausoMi,  Chdquet  if  MartinMu  for  appellant*.  1 1^^     * 
LManc  if  Boitvrt  for  respondent. 
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June  26.  1891. 

a>raNi  DoBiON,  0.  J.,  Baby.  Bossie,  Dohkbty,  Oimox,  JJ. 

ACCIDENT  INSURANCE  CO.  OF  N.  A., 
{Dtfendant$  in  Comi  below), 

■;;•::■  ..    :-■.  '  APPELLANTS;  ■ 

,.-■-     ■-:   AND 

X  DUNCAN  McFEE  RT  AL.;        ' 

{Plaintifa  in  Court  below),     ^ 

■:,■•;-■:■■-■;...:«:«:-■  _       "  RKSPONDENTB. 

AeddfiiU  inturance — Ritk  incidental  to  employment — 
/^'       (  Breach  of  contract.^ 

M.,  who  WMd«icrib«d  in  the  •ppHcation  for  iiuarmnoe  u  "  Soperintend- 
etit  of  the  International  Railway,"  waa  inaared  by  the  company  ap- 
pellant, againat  accident*.  By  one  of  the  oonditiona  of  the  policy  ft 
waa  atipulated  aa  followa :— "  The  inaared  mnat  at  all  lime*  obaerve 
due  diligence  for  personal  safety  and  protection,  and  in  no  case  will 
this  insarantiie  beheld  to  <oovf|i^ei^  death  or  injnrie*  occurring 
Afom  voluntary  expo«ure  nmM^^Buy  or  obvious  dadger  of  any 
kind,  nor  death  or  disablenwlt  iifmm  getting  or  attempting  to  get 
on  or  off  any  railway  train,  etd.'^^hUe  the  same  is  ia  motion."  M., 
when  (ravelling  on  the  business  of  his  railway,  waa  killed  while 
getting  <m  a  train  in  motion. 

Hud  :— That  Inaamuch  as  M.  waa  inaured  a*  auperintendtot  of  a  railwi(ff- 
and  there  waa  evidence  that  hia  duties  required  him  to  get  on  and 
off  traina  in  motion,  of  which  fact  the  insurers  bad  knowledge,  the 
cooditioB  did  not  aK>ly,  'knd  tl>e  company  was  liable. 
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"»*»•  -        Appeal  from  a.  judgment  of  the  Superior* Court,  St. 
Aeord^ntin..  pjancis  (Brooks,  j'Sl  Nov.,80,  1889,  as  follow* :— • 

,    -'•  The  Court,  etc '  '     , 

"  Considering  '£hat  plaintiffs  have  establishi^  that  they  , 
are  the  legal  representatives  of  the  late  Donald  E.''M[cFee; 
that  said  DonaM  E.  McFee  hiCd  been,  for  mfny  years 
pri^r  to  his  death,  insured  against accident$  wfth'defend- 
antsjor  the  sum  of  $5,000,  to  wftt '  since  the  m6iith  of 
March,  IS'lT ;',:,,:,;•■.  .,    ^<''-::: 
,  "  Thai  in- renewal  of  tnec 'policy  theretofore  issued  |:o 
said  Tate  Donald  E.  McFee,  tchwit,  on  the  2l8t  day  of  July 
1886,  the«id0fendants  rdid,|^i^o)i  the  a{^icati6n  of  said 
late  Donald  £.  JifcFee.  issue  and' deliver  to  said  late  Do-  < 
nald  ET;  McFee  the  policy  set  up  in  plaintiffs'  declaration, 
as  plaintiffs'' exhibit  No.  1,  wfi^reby  defendant?  insured 
saj^fl  late  Donald  E.  Mc^ee  against  injury  from  accidents, 
eitnlft^sabling  ^im  from  the  performance  of  his  usual  ^ 
business,  or  causing  death  within  ninety  days  from  such    . 
accident ;  said  polidy  having  beeji  |^ante4  hiln  as  Sup^r- 
telident  of  the  ItfternatioQal  Railway,  which  insuranee^    , 
was  continued  fof  the  s^bsepuent.  year  on  payment  qf 
the  premium ;  /'^  ,* 

.  :"'That  on  the  16th  day  of  JO«cember,\  ISSt,  at  Sher-  * 
l)rooke,  in  s^id  district,  the  said  late  Donald  E^  McFec  *> 
received  injuries  to'.his^persoh,  r^^lting  fronts  violence, 
accidentally  occitsipned^andof  wlj^ich  there^iRrere  external     ' 
and  visible  signs,  ana  from  which  injuries  he  di^  instantly 
die;  ■.    '  '   *  ',X  ^   ,      j','-^'   ;     '^    . 

"  And  considering  tmtt  .^aid  accident'<'and  injuries  so  re^ 
ceived  by-said  insured  Were  incid.^ni;  to  the  occupation  of  ' 
said  late  Doiiald  E.  McFefe  as  Snperihtendent  of  the  Inter- 
nationid  Railway,  and  wer^covered^yJJiajwlicy  issued 
to  and  in  his  favor,  and  that  defendan^l^recitived  doe  >• 
proof  of  .the  death  as  aforesaid  6f  said^ late.  Donald  E^ 

considering  further  that  defen^huits  have  failed 
the  Material  allegations  or  t]i||itir  |>l6as  filed 
id  pi^icnlarl^  ihat  sai^  i^iDo^4  B.  *  ^ 
day  of  Decembe|^^^^^y4i|i}uutaiai|jr  - 
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e:  cposed  himself  to  mmecessary  and  obvioiu  danger,  or 
that  the  condition  as  to  getting  on  or  off  a  train  or  other 
omveyance  using  steam  as  a  motive  power,<^  while  the 
siune  was  in  motion,  applied  to  said  Iat«  Donald  E.  McFee, 
the  occupation  of  said  late  Donald  E.  McFee 
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lim  so  to  do  in  the  performance  of  his  duties  as  a  Super- 
intendent of  said  International  Railway,  and  so  known  to  ' 
lofendants  and  their  officers,  doth .  dismiss  the  plelus  t>f ' 
Said  defendants,  and  doth  adjudge  and  cdndeiftu  defend*  # 
tints  to  pay  to  plaintiffs  the  sum  of  ^$5,000,  with  interest 
({hereon  from  the  20th  day  of  March,  1888,  and  costs  of' 
puit,  distraits,  etc.",  ,     .  -,  * 

The  action  was  brought  by  the  legal  representatives  of    ^ 
sne  Donald  E.  McFee,  deceased,  for  some  years  Superin- 
jtendent  of  the  International  Railway,  to  recover  this  '' 
/amount  of  an  "accident"  insurance  policy. 

The  International  Railway,  now  forming  part  of  the 
jOanadian  Pacific  "Short"  I4ne,  had  then  one  terminus  , 
in  the  Gity.of  Sherb^oojce,  and  the  other  at  Lake  Megan- 
tic,  a  distance  of  about  ?0^miles.  *  .>•"*;,' 
Fr^  SbArbrooJce^to  liennoxville  the  trains  fff  the  iSiter^  *  . 
I  national  Obmpany  ran  over  the  G-rand  'fVunk  line,  a  dis- 
jtanc^  qf^hree  mile^';  and^lhe  ^railway  offices  in  the  Shei»«  - ' . 
bro^e^irtation  were  used  jointly  by  the,two<  oo'mpames.  * 
I  ^mplcfyees  at  this  station  "Were  employed- in  common, 
fn  tie  14tli  December,  1887,  the  deceased*  Donald  E. 
IcF^e,  went  frpm  Lenaoxville,  where  he  lived,  by  G.  T.  *• 
'.  train  to  Montreal  on  the  business  pf^s  rail  way;'  Hie 
tj^imed  by  a  train  arriVSng  at  Sherbrd^ke  iit  about  half- 
'^    past  seven  ik  the  evening  of  the  16th.    Here  4ece<wed    .- 
gct  off  i^e  tradn  and  went  into  tH^  office  to  l(x^%t  the     ' 
booffitofl^e  tiitern^tional  RulwayiOompai;^,  ad  on  8Uch< 
:[  iccMron«|he  :fas'in  the  hni«t  of  dbing.    While  there,  the       ^ 
'  train  stamd,  iAd  dedeased  hurried  .out  of  the  office  to  gef ,  V  ' 
^    oA  board,  but  in  doing  so  slipjped^and  ^11  under 'the^^ 

wheels  and  \^a8„ instantly  killed.   •  '        /  i". 

^'  .]&>  an  action  by-  the  representatiyes  of  deceased,  the     •  . 
<|efe]i<^ts  pleaded  that  in  his  appUcation^foioims^an'oev 

m     "^ m 4, a^'.  . -^  -  .,.:,.  '■.'■':  '^-  ■ 
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deceased  described  himself  as  Saperintendejgiit  of  the  In- 
AceW^tin..  ternational  Railway  Company,  and  thai  this  class  of  risk 
was  "  preferred,"  and  deceased  accepted  the  contract  sub- 
ject to  the  conditions  endorsed  upon  the  policy ;  that  |n 
and  by  one  of  the  conditions  it  was  stipulated  as  follows: 
"  The  insured  must  at  all  times  observe  due  diligence  for 
"  personal  safety  and  protection,  and  in  no  case,  will  this 
"  insurauce  be  held  to  cover  either  death  or  injuries  oc- 
"  curring  froto  voluntary  exposure  to  unnecessary  or  ob- 
"  vious  dangerof  any  kind  (unless  to  save  human  life),  nor 

-  "  death  or  disablement  from  injuries  received  in  violatiiig, 
"  ^r  in  cousequeiice  of  haying  violated  the  ral«s  or  by- 

;r"lawi  of  any  company,  corporation — municipal  or  "com- 
"  mercial — or  firm ;  nor  from  getting  or  attempting  to  get 
"on  or  off  any  railv^ay  train  or  other  conveyance  usiifg 
"  steam  as  a  motive  power^  while  the  same  is  in  motion,'', 
etc.  .  -w/;   ..  ;     ■    '■■      .Ii-.  ■ "  V/'--- ■   . -'    .  '' 

" ,  ifhaA.  deceased  did  eipose  himself  to  un^oessary  and 
obvious  danger,  and  met  his  death  while  attempting  to 
board  a  train  in  motion ;  -and  therein  also  was  violating  a 

•  by-law  of  the  G-rand  Trunk  Railway  Company.  '  ' 
'  That  in  ccmsequence  plaihtiflTs  have  n&  action  against 
defendants  undier  the  policy.  „ 

*  ,  A  special  answer  v^as "  filed  to  this  plea,  alleging  that 
deceased  met  his  death  while  in  the  discharge  of  his 
duties  as  Superintendent  pif  the  International  Railway, 
which  duties  required  him  constantly  to  get  pn  a,nd  off 
trains  while  in  motion,  as  was  well  known  to  di|feudants 

>  and  their  officers. 

That  the  condition  does  not  apply  to  railway  em- 
ployee)}, and  all  former  policies  issued  by:defendants  con- 
tained this  exception,  and  although  no  exception  appears 
on  the  policy  issued  to  deceased  if  July,  1886,  his  atten- 
tion was  n6t  drawn  tO  any  change,  and  no  change  vyas 
known  to  exist. 

That  whether  expressed  or  n(^t,  the  condition  cannot 
:apt)Iy  in  a  casd  ..where  "the  risk  is  necessarily  incident 
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That  eten  if  the  conditioh' did  apply  to  decieased.'yet 


#> 


\' 


•i.-",.      ,v» 


UP 


/ 


\ 


7— ooxniT  OP  queen's  bench. 


m 


180L 


ooidant  Ii 


the  policy  would  not  be  wholly  .void,  but  merely  redu- 
cible to  an  amount  proportionate  to  the 'premium  paid  in  AooidmtkiM. 
'^'a  higher  class.  i'    —  " 

May  21,  2^1891]  '   •  ^ 

BHque,  Q.C.,  and  S.  Cross  for^he  appellants  :—  • ' 

The  plaintiffs  have  directed  their  efforts  strenuously 
towards  attempting  to  prove  that  the  joondition  of  the 
policy  wfljs  not  intended  to»  and  did  not  apply  to  the  de- 
ceased. In  this  they  Have  failed.  They  examined  a  number 
of  witnesses  to  prove  what  the  dutjesi  of  the  •  late  Mr. 
McFee  werie  as  Supermtendent.of  the  International  Rail- 
way, and  that  it  was.necejiiMiry  for  him  in  the' course  of 
these  duties  to  get  on  and  off  trains  in  motion,  and  that 
in  their  opinion  the  policy  of  insurance,  jf  this  condition 
vrik'  valid,,  would  have  been  useless  to  him*]   The  opi- 
nions of  these  ppf sons  are  unimportant  as  they  cannot 
affect  the  merits  of  the  contract  upon  which  the  plaintiffs 
•base  their.claim.  Mr..  McFee  was  insured  finder  the  class 
"preferred,"  Ithat  is,  the  class  least  liable  to  ac^dent,^nd 
lor  which  the  lowest  premium  payable  was  pai^d.  It  was 
i^t^*®4®  supposed jLit  because  b^e.^^as^styled  in  the.' 
'lk)Ucy-*^  Superintendent,  InternaUdhal  R&fl^ay'^'  that  L  " 
would  expose  himself  to'ji8k:s,'not  only^nolcpntenmljited,  ' 
but  actually  prohibited  by: the  terms  of  t!^  poli^;  Aor 
would  it  be  j^stto  hold  the  defendants  li^^le  fll  a  ji»k 
♦ii««  nevdr  undertook  and  for  which  %Sr  reciiived  no 
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eased,  yet.       " 
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The  oiily  contract  which  existed  Jetween  the  insured 

.at  the  time  of  his  death,  and'Mi  djBfenda|its,  and  upon 

which  the  plaintiffs  have  bro^^t"  this  Iction,  is  that 

,  contained  in  hisi^ttjplication  for  the  policy  sued  upon, 

^  and  in  the  policy^self.    In  the  application  signed  by; 

I  Mr.  Mcl'ee  he  specially  agreed  to  4x6  V^nd  by  the  con* 

ditipnn  of  the  policy  applied  for,  and  the  policy  was  issuod 

"tt^n  that  application  and  agreement.  ^  -  . 

On6'oflheamnfi2^aii<«  of  fthe  judgment  coin^flined,^      ' 
.  tltat  the  defendants  failed  to  prore  "  that  /tlS  coition 
,^*M  to  getting  on  or  off  a  ttainor  other  conveyance  using; 
•'•  steam  as  a-rafotive  power  while  the  same  wasin  motion..' 
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"  applied  to  the  said  late  Donald  E.  McFee."  The  con- 
tract upon  which  the  action  is  based  contains  the  condi- 
tion. It  was  for  the  plaintiffs  to  prove  that  it  did  not 
apply  or  had  been  waived  in  favour  of  the  deceased,  ^nd 
in  this  they  have  wholly  failed. 

The  appellants  referred  to  Neitl  y.'Travdlers  Ins:.  Co.,  12 
Can.  S.  CR.  55.         *  ^^     V  . 

H.  B.  Browns  Q.C.,  for  the  respondftnla  :— 
'  The  plea  claims  the  voidauoe  of  ^he  contract  on  thrQe 
/grounds: 
V    1.  Voluntary 
,  danger,. 

„    ,  2.  Breach  of  the  com 
train  while  in  motion. 

«.  Breach  of  a  bj^-law  of  the  Q.  T.  R.  Co.  in  so  dolnf  . 

The  doctrine  of  contributory  negligence  is  not  ap]pli- 
cable  in  an  action  upon  a  coptract  of  insurance  against 
accideiit.  Protection  against  loss  or  injury  from  negli- 
gence is  one  of  the  motives  whiph  induce  assntance 
against  accident,  aa  well  as  against  fire.  A  large  pro- 
portion of  those  events* Which  are  universally  ealled  ac- 
cidents, happen  through  .some  carelessness  of  the  party 
injured.  Yet,  such  injiin^s  having  been  unexpeqied; 
and  not  caused  intejaliofially,  or  by  design^  are  always 
called  accidents.  Mftjj'^on  Insurance,  2nd  Ed.,  Ko.  SSO", 
408,  409A4i;Of. 
policy  'which 
liable  for  wilfi 
danger. 

The  next  point  pleaded  i^  the  expi^s  coilditio'n 
getting  on  or  off  a  train  while  in  motion. 

It  is  not  denied  that  the  accident  falls' within  this  cou- 
dition,  if  it  be  applicable  to  deceased.  .  ^  '^    J0 

-'-  Deceased  had  been  insured  in  th^  company  for  spme 
ye%T?;  he  had  held  policies  varying  slightly"  in  form. 
Two  of  these  are  pr64aced  wherein  this  coh4ition  |s  ex- 
cepted, in  c&ses  of  railway  emjildyees  employe^.at  iW 
time  as  such. " '      ,^  '■'■'''■  .'r.^i;^'  ■■'  r'-':^:^.,^'.^''^i--^'^"'^- 

It  wan  the  practice  of  the  qompany  wher>6  thjajjaini^ 


c     . 


'yL&$  on  Insurance, 
|n«iry  negligence  will  not  vitiate  a 
that  the  company  will  not  be 
wanton  exposure  to  liniiecessary 
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''     ■■        <  .  ■>.''■■    , '!*.*'  ■'   .^,  -'■    •"■!«•        ■'■■'■  ■■■■    »f>      ,      ■*■ 

had  carried  insttrajace  for  five  years  without  m^'ing  a       »>• 

claim,  to  give  him  the  sixth  year's  insurance  free/iwid  '**'"5S.*'" 
the  policy  ^ued  to  deceased  in  J^uly,  1886,  was  ontfof     mo£. 
thes6^»*6^nf«^' policies.   /■  \ 

,  It  has  writtein  on  it  in  re«e;the  letter  "  R,"  to  signify 
th&ij,  it  was  areftewal,  and  tUSt  there  was  no  chanffe  in 
the  risk.    „  .,,j,     -  •■     .  ^     ■  /'y    ..  ^  ^-:.. 

This  poHcy  doell> not  expressly  contain  any  exception  .  -it 

Vin  favor'of  railwity  employees.    ^    <<,  '  '  ^  ^v 

v^The  attention  of  deceased  was  not,  "however,  drawn  to 


:^: 


"   to»y  change  in  the  policy,  nor  were  the  agents  ofappel   . 
»-^,lants  in  Sherbrooke  aware  that  there  was  any  change. 
,,   '    7^^"^^  policies  are  not  issued  with  the  formality  of  or- 
:'■:  diiiary  life  policies.    They  ire  issued  in  quantities  to  the 
agents,  and  dealt  out  to  th/e  public  like  railwqjji  tickets. 
Ni'ln  July,  188'7,  when  deceased  paid  for  his  re-insurance, 
^  ,'•  l^jenewal  .receipt  merely  was  given  to  him.  " 

-.  . ;  *^e  agent  Lyford,  says  that  if  he  had  iked  for  a  new     " 
'    P<>!jcy,  thefe  would  have  been  no  pbjebtion,  and  deceased 
would  have  received  a  poliqy  in  the  forifl  of  exhibit  0, 
"produced  by  respondents,  the  form  then  in  use  by  the v 
^^  comi^ny.  *    - 

In  this  foym  there  is  an  express  exception  in  favor  of      ' 
•     railway  employees:        '        /"     "         '        "•  '      ^        > 

'  ;Btit  the  appellants  claim  that  a  superintendent  of  a 
rail  way  is  not  an  employee  whose  duties  liiake  it  neces'-    * 
'   ^'^y  forhim  "to  get  on  and  off  trains  while  in  motion ;,  - 
.   .aiid  "that  for  thisjreason  they.are  Insured  in^the  "prefer- 
-   red."  clai^,  whi|d||pductors  are  insured  in  the  "ibrdinary  !■ 
class.    Oi*!ie  ratcOTpremium  being  higher  in  the  "  ordin- 
a.rf"  than  in' the  "preferred"  clW«,  $o  i^K&et  this'imd 
/other  extra  Iftks.  ^  J\    '    •■'  '  ^  •.  "'■•■" 

There  is  no  evidence  produced  as  Mwhat  the  duties  of 
railway  superintendent)^  gteneraily  may  be,  no|v  whethcn;  •  •  ■ 
,    they  are  required  to  get  ott  and  ofl^t^^ps  vhUe  ih  rndtion]    ;  ; 
^    Appellants  content  themseli^es  with  shpiisring thirtsitflptejnij  «'^^'^ 
.  intendents  and  conductors  gtMpto'  dd^i-eiit  cl«fi9^;  dyuct '  '^ 
they  ai-gue  that  the  exception  m  fayor  <tjtfiivrAjr.fffa- 
"   ployiwi  appiiM  iniho  ono  ouao  and  n>?t  in  fchti' othm'.     !'  -   / ' 
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'  '*?•  In  the  condition  9B  expressed^  on  the  policies,  Spd  espe; 

Aflcwuntini.  ci^lly  the  form  C,  th^  exception  iiinikde  to  lipply  tO  rnjA' 
McRri.     way  employees  geherally.  Moreover,  we  specially  answer 
that  deceased  was  not  insured  as  a  jail  way  superintend-" 

1^    I  ent,  Imt  as  "^  Saperiuteadent  ot\the  lute^ntitioual  liail- 

iti^-'V'-     way.'V     ;    ," \' ''';'■  I'*.- 

^^^  -^  '  It  is  proved  that  his  duties  did  requij^e  him  to  get  on 
and  off  ti«in^  in  motion,  ahd  that  thiii  iw^s  well  known 
to  the  officers  of  the  qompany  in  Sherbrooke,  who  took 
his  applications  and  l^ve  him  his  poli^eft.     ^^ 

Jnne25,  1891.|      \    '''  ^"'f'  "^i^^<*'     } 

-  The  Coy  ax  nnantmonaly  diamissedShe  appeal. 

'  ,      -   '  .      JndgiHient  confirmed. 

Hatton  Sf  McLennan,  and  S.  Crq^s  for  appellants.     ; 
\. /v^^,  A'OKW  &  J^renc/i  for  respondents.  ' 
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(hram  DoRiON,  C.  J.,  Cross,  Babt,  l^Hsfi,  Doherty,  Ji 

Hon.  AKTHUR  TURCOTTE,  ^s-qual.', 
«  '  {Inter venant  in  Court  b^oto^. 

Appellant; 

AND  ,  . 

-^     FRfiDERIO  L.  BfJIQUE,  et  aLj,        • 
"  (Respondents  in  Court  below), 

-  /*     .  '"^-  ^^^   ■     -;  '  '    '■- '   ■ 

JOHN  P.  WHELAN, 
.  '  {Ptivtioner  in  Court  below), 

,"'■:  ■■.■''.    ,  ':i?:,  ■  Respondent., 

Constitutional  law — Executive  power—Commission  of  inquiry 
*     T--R-  8.  Q.  596,  5m— Prohibition,  Writ  of. ' 

HjLd:— Reversing  the  judgment  of  WurtKh,  J.,  M.  L,  R., «  8.  C-  289;  1, 
\  An  inqqiry  into  an  alleged  attempt  to  iafluenoe  and  corrupt  mem- 
Den  of  the  provincial  legislature  is  a  matter  connected  with  the 
good  govemmeht  of  the  province,  aiad  the  conduct  of  the  public 
business  therein,  within  the  meaning  of  R.  8.  Q.  690.° '  - 

2.  A  commission  of  ^quiry  issued  by  the  Lieutenant>GoV6ilior'in>Gouncil 
under  the  said  section,  has  the  Same  power  to  enforce  the  attendance 
of  witnesses,  and  to  compel  them  to  give  evidence  before  it,  as  is 
vested  in  any  Court  of  law  in  civil  cases,  and  has  therefore  the  power 
to  punish  by  fine  or  imprisonment,  or  both,  any  contempt  «?  its 
authority  by  any  person  summoned  as  a  witness  refuHing  to  appear, 
or  to  answer  questions  put  to  him  concerning  the  mattere  which  are 
the  subject  of  such  inqoiry. 

8.,  Under  the  provisions  of  the  B.  N.  A.  Act,  18167,  the  provincial  legis- 
lature was  empowered  to  enact  the  provisions  contained  in  Articles 

,^    598  and  698  of  the  Revised  Statutes  of  Quebec. 

4.  Even  if  the  commissioners,  in  the  course  of  the  inquiry  which  tl^ey 

^  were  duly  authoriiedl  to  mak««  bad  permitted  some  irregular  or 
illegal  questions  to  be  put  to  a  witness,  their  imprC^  ruling  on  the 
subject  could  not  have  Aothoriied  the  issue  of  )^  *rit  of  prohibition, 
whjch  only  appliep  to  c^ses  of  want  of  jurisdictlwj,  and  not  to  easeff 
of  emmeoutt  jiidgmentiT,  for  which  other  remedies  are  provided. 
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A?PEtt^  from  a  judgtftant  of  tho  Supoiiof  Court,  Mon- 
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treal  (Wurtelk,  J.),  July  2S;i890,  maiptainlng  a  wrftibf 
prohibition.    The  jadgment  of  the  Court  below  is  fully 
reported  in  M.  L.  R.,  6  S.  C.  289—806. 
The  following  is  a  copy  of  tho  Itoyal  Oojnmisaion  issued 

in  the  case  : —  /  ..       , 

,     / .  '    <•■        ^    •  'I  ^ 

i  ^         COMMISSION  ROY AJiB.  ■    ff' 

-''  CANADA.  /■■'^    ■       ■;  V 

•  •    ■  «  ■  ■'  .,  .  •  -     '■    li  ■ 

^^  -         Prottnor  on  QvfcBA  „     .    [;;j   , 

VtPTORIA,  par  la  grAce  ile  Dien,  ReinVdu  Roy«ume-Vnl  de  la  (}ran<M 
iretagne  et  (I'Irlande,  D^fenoeur  de  la  Foi,  etc.,  ptc.,  etc.     A  tou8  cenx  A ! 
«ini  lea  pr^ntes  parviendroni;  ou  qu'icelles  (jourront  concerner,  ,i , ; 

Salbt; 

Attendu  qa'il  a  et<i  dit  tai^pardefl  t^inoignages  asaeniient^B,  donn^, 
devant  la  Cour  Sup^ricinra  A%oiitr«al,  dans  une  cana^  entre  MM.  Whel»|i  ■ 
et  Ford,  que  dans  des  dwilarutionn  pnbliees  dans  des  joitrnnuz,  que  Mon*>,", 
Bieur  .F.  V.  Whelan,  conBtru(!teSir  du  PalaiB  d«  Justice  A  Quebec,  a  pay^- 
line  Hoinme  de  dix  mille  piastreB^fil(),00O)  pour  infliiencer  oel'taiii^eiii- 
bres  de  la  legislature  de  Quebec,  ^m  rapftort  avec  le  ni^litjs))4cral  vot<!  tl . 
la  dernii^re  session  pour  le  r^glement  de  m  rfeUmation  contre  le  Gouver- 
nement,  au  sujet  de  telle  construction ;  et  .inftOBs  dires^^  i»8  dtfclaratioiw 
sent  de  nature  A  aifeoter  le  bon  gouvernement  dr  gette  provinoei,  1a  diunitt'! 
de  la  legislature  ett  l'ind^pMid»nc8  de  sea  DoembrM : 

Et  attends  qu'il  importe  4b  £aifir  fiaire  am  enqu^te  nomplite,  entlAre  et 
impartiale  tl  ce  sujet : 

A  ces  causes;  en  vertn  de  I'article  M6  <|lea  Statuts  Birfondiurlle  Is  pro. 
yince  de  Qu4^,  et  par  et  avec  Tavis  rtle.  ootisentemens  dn  Conseil  l2x^ 
c'utif  de  notre  dite  provindb,  noua  avons  noaiiiiis,  cuiifltitue  etiiomm^/' 
et  par  les  pr^senies,  commettons,  cpnstituons  et  nonHDops  FrM^ric  L. 
f\     B^ique,  <'Tiiier,  de  la  cit^  de  >iftntfi(*af,  un  de  nos  Conaeils  de  la  R«ine  et 
|\    bfttonnier  de  la  sectMB  dti  barren  do  district  <is  Montreal,  et  Jacques 
'  ^  Malouin.i^cuier,  un  denes  CombIIs  da  la  Remm,  <!•  la  cit^  de  (,^6b«<', 
commissalres  pour  coiii^nirc^et  dirig|t^  une  enqaiM  aor  Ifr sujet  oiHlapBUs 
mentioning.  ■.  "v'  ■.   ,         -       f    •>     ■       .■^-'A'. 

Et  nc|if<  aDtori{ioti6  i|^  Qiis  Fr^^ric  T..  Kique  et  Jacques  Minlouin,  en 
'  >  leijir  di,te  quality  de  cooimiasairRs,  &  aHsigiieV  devant  eux  des  t^moins  t\ 
.  '  leiir  fj^re  rendre  t^meigiiat^  smis  serment  par  ecrit,.et  A  leur  i!sire  pro- 
d^ire'les  documento  •«»«))«■«•  uAjgiisaires  ponpla  parfaite  investigation 
des  aites  plaintes.  T'  ^  ^ 

• '  ,Ppur,  par  les  dits  S%d6rieX.  B^iqne  et  JacquesMalouin,  tenir  «t  exercer 
»^ti|<;cl||^e  pour  les  Et  nous  leur 

•B^plbns  par,  les  prdmitoii  d^'  Aire  rapport  de  la  dite  enqu^te  av^- 
'  ^^,Jiwte1a,«i4j[Ugencf&«Qnv^na6le.<  \j 

«-     «._  ^i  p  quoi;  ndus"  avons  fait  madre  noa  pr^ntas  Lettraa  Patentes, 


En  I 


at  i  iceUeis  fii^  »|>poaer  le  grjiuui  scean  de  notre  dite  provinqs  de  Quebec : 
T^iooin,  tt6t^  fiddle  et  bi^n-aimf.l'honorabie  Augusta  R^al  Angers, 
Uaotenanj^verneur  tie  la  dite  province  de  Qo6bec,  A  noira  HAtel  du 
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dite,  enttAre  et 
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OonvAmement,  dn  notro  oiUS  d«  C^i^bisc,  (laiu  notftt  <Hti»  provioce  d«         iwi. 
^  tiu<^J)ec,  oe  vingt-aeptidme  jour  de  mai,  da^  Tann^  ds  Notre  HcifeHBur,      Tb«oh» 
mil  hull  O0nt  quatre-vlngt^lx,  et  de  notre  rtgne,  la  diHiu«ata>troiai^be^      WliLa. 
Par  oidre,         '  '•       ■  .^      .  - ,.      .,,^- 

7        JOSEPH  BOfym  k 

A.R.ANGER8.  '  .        .    ^  ^«<-rt«*t^lli<«;,    ^^       ^    - 

Enregiatrt  le  29  mai  1890  In  llb..Q.,  vol.  203.        •  •     :    : 

':-:     '       ■        -        '         ;      J.  G  LANGEMER,:' ''''■;■■ 
fi  .  I><p.  iWjr.  l¥ofc 

:     The  following  is  the  petition  of  the  respondent  upon 
which  the  writ  of  prohibition  issued  :— 

"  To  the  Honorable  the  Superior  Court  or  to  any  of  the 
Honorable  Judges  thereof  sitting,  in  Chambers. 
,  The  petition  of  John  Patrick  Whelan,  of  the  city  and 
district  of  Montreal,  contractor, 

Humbly  represents  : — ^  *    „  ' 

That  Frederick  L.  B6ique,  of  the  city  and  district  of 
Montreal,  Queen's  Counsel,  and  Jamies  Maloilin,  ofthe 
city  of  Quebec,  Queen's  Counsel,  acting  ftnd  claiming  to 
act  under  certain  lowers  pijirported  to  be  conferred  upon 
them,  by  a  commission  issued  by  His  Hom^  \\ka.  Lieute- 
nant-Governor In  Coui^cil,  dated  at  Queb^%6  27th  day 
May,  1890,  did  on  6r  about  the  6th  4ay  (if  June,  instant, 
^summon  your  petitioned  to  appear  and  give  evidence  be- 
fore them,  acting  in  their  said  capacities,  on  the  10th  day 
of  Jnnd  instant.  -  '  ^        »,    .;  <,        Mi 

That  your  petitioner  did  so  appear  and*was  questioned 
by  the  said  Frederick  \,.  B6iqqe  and  James  MsJouin,  act- 
ing^in  their  capafcity  as  aforesa^,'  touching  certain 'mat- 
ters relative  t^  the  (>ayraent  of  $10,000,  given  jby  one 
John  P.  Whelan  to  Ernest  Pacaud.  ,^^,     ^^ 

That  the  powers  conferred  upon  thejsaifPlWeric^L. 
B6ique  and  James  Malouin,  by  the  said  c6mniis«ioii.  were 
expressly  limited  to  enquiring  into  certain  ftll^gations, 
that  a  sum  of  #10,0^^0  had  been  by  one  John  f*.  Whela^,  |^ 
paid  to  one  Ernest  Pacaud  for  the  inflneJIcing  membexis 
of  the  legislature  '6f  the  ptavinc^|||Hl|bbec,  as  appears 
by  a  popy  of  th^  said  commission  l^Hti^.^  produced  to 
fnnn  part  hwaof. 
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That  yonr  petitioner,  w^thoi^  recognizing  any  right  or 
power  in  Raid  B6ique  add  Malonin,  td  compel  him  to 
nttond  or  give  t»videnco  bejbro  them,  did  attend,  beforo 
said  B^ique  and  Malouin,  and  did  answer  any  questionH 
which  were  put  to  him  and  which  had  any  bearing  upon 
any -matter  which  the  said  commissioners  were  under 
their  said  con^issipn,  instructed  or  empowered  to  en< 
quire  into.         '  •  \ 

That  the  said  commissioners  further  proceeded  to  put 
jto  your-  petitioner,  a  question  whereby  they  J%q nested 
h'im  to  give  the  nam6  .of  the  [ferson  who, had  advistfd 
him  to  pay  the  sum  of  #10,000  to  the  said  Ernest  Pacaud. 
.,  That  your  petitioner  believing  and  being  advised  that 
the  said  question'  was  not  pertinent  to  the  matters  which 
said  commissioners  under  their  commission,  were  em- 
red  to  enquire  into,  and  that  the  same  tended  to 
jfrdm  him  Information  of  a  prjvate  and  confidential 
andrwhich  he  was  not,  by  law,  bound  to  give, 
to  answer  said  question- 
iiat  upon  the  refusal  by  your  petitioner,  the  said 
jcommissioners  adjourned  his  examination  until  lialf  past 
ten  in  the  forenoon  of  the  11th  of  June  jnstant,  at  the 
same  tin^e  notifying  your  petitioner  that  should  he  at 
their  next  sitting  on  the  said  11th  day  of  June,  persist  in 
his  refidttl  to  answer  the  said  question,  that  they,  said 
commissioners,  wpuld  commit  him  to  the  common  gaol  . 
of  this  district  fori^ntempt.  .-'X 

That  by  law  the  commissioners  have  no  power  or  juris- 
diction to  so  commit  your  petitioner,  and  in  so  doing 
would  exce^  any  jurisdiction  which  they  can  claim  to 
exercise  under  the  said  commission  above  recited. 

That  prior  to  the  putting  of  the  said  question,  your 
petitioner,  as  it  appears  by  his  deposition  tiaken  before 
the  said  commissioners,  expressly  swore  that  he  did  not 
pay  any  money  for  the  purpose  ^  of  influenciiig  any  mem- 
bers of  the  legislature.    --  -  :^  -  -*rt<^ 

That  in  putting  to  him  the  question  which  h^  objected 
to  answer,  the  said  commissioners  were  going  beyefid  ailiy 
pnwerfjcvhinh  thwy  nnnld  filaim  trf)  ftxeiy.itMJi  gndOTihw  said 


m  ftxeroi 
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/^ominiMion,  in  proceeding  to  invoitigsi 
no  bearing  upon  the  qnegtio^is  wh( 
ginl  to  enquire  into. 

That  in  proot^e^ing  to  commit  jn 
loml  to  answer  the  said  queation,  th 
are  about  to  act  beyond  their  juriadi(;t„ 
exceeding  any  juriadiclion  which  they 
exerciae  under  and  in  virtue  of  the  com 
recited.  ,: 

That  the  said  cotttmiiwion  wM  iwued  for  the  finipoM 
of  enquiring  into  mattera  not  coining  within  the  ca- 
tegory of  Hubjects  set  forth  in  section  number  696  of  the 
Revised  Statutes  of  the  p^vince  otQuefced.  under>hioh 
section  the  said  commission  purports  to  have  been  issued. 

That  the  commissioners  named  by  the  said  commiseii^n 
have  no  power  or  jurisdiction  to  commit  a,iiy  per^roji  for 
(onfempt  by  reason  of  the  refusal  Of  said  person  to  answer 
any  question  put  by  th6  said  commiseionere. 

That  in  so  far  as  section  number^598  of  the  B^id  Bevised 
Statptee  purports  to  give  such  iKJ^ver  to  any  cdmmiwjoner 
or  cd^missioners  named  und^  ^aid  section  696,  sliid  sec-> 
tioi^mber  698  w  nHra  vires  «rf  the  legislature  af  thepro- 
vinjie  of  Quebec.  ,'  »       - 

That  furthermore,  the.  question  put  to  ygsuLEetitio^er, 
and  for  refusing  to.  answer  which  he  is  t^reatiSed  with 
imprisonment  as  aforesaid,  was  not  and  is  not  pertinent  to 
the  matters  which  the  8ai4  conumissiou  was  chargecl  io 
investigate.  »       '  .'.■-,        \  ^    ■■■.  ■  -■    ,v  '..■^\  "iJ'.-. 

That  by  reason  of  t^  pt emiaei,  the  aaid  domjO^^ 
have  nqjight,  power  or  ^urisdietion  to  coramity^  peti- 
tioner as  threatened  "by  theiu,  and  any  such  committal  by 
them,  would  be  illegal  and  a  gross  violation  of  the  rights 
of  your  ^(dtitibner.  *-  „  "  /     '    .  '  -  ' 

.    Wherefore:—     ^  \      T 

Yonr  petitioner  prays  that  y^al^Hopoza  do  older  that 
a  writ  of  prohibition-do  issue,  iiddres^d  to  the  said  com- 
missioners Frederick.  "L.  P^iq^ue  and  JaAes  Milouin  in 
their  aaid  capacity  of  comn^issioners  undet  the  ^d  com- 
loiMioii  above  fucited,  pi'^hibiliug  them  froui  ttntheT 
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proceeding  to  commit  your  petitioner,  and  that  by  the 
jndgm^t  to  be  rendered  upon  his  present  petition  it  be 
declared  that  the  said  commissioners  have  no  ppweriw 
'.jurisdiction  to  so  commit  your  petitioner,  and  that  the 
said^  writ  of  prohibition  to  be  issued  may  be  declared 
good  and  valid  and  maintained 

The  respondeats  Frederic  £.'B6iqne  and  James  Malouin 
dnly;  appeared  in  the  cau^e'and  referred  themselves  to 
jtistice  ;  and  the  hon.  Arthiir  Turcotte  in  his  quality  of  At- 
torney-Gheneral  for  the  province  of  Quebec  appeared,  and 
upon  petition  to  the  Court  was  allowed  to  intervene  in 
the  cause,  and  to  answer  the  said  petition  and  contest  the' 
writ  of  prohibition  isEiued  at  the  instance  of  the  petitioner, 
Johli  P.  "Whelan,  the  present  respondent. 

The  folio wimg  are  the  intervention  and  mo^ens  filed  iu 
the  cause  by  the  present  appellant : — 

"  And  the  said  the  honorable  Arlhur  Turcotte  in  his  qua- 
lity  of  Attorney-General  for  the  province  of  Quebec,  who, 
has  been  allowed  by  a  judgment  of  this  honorable  Court 
rendered  at  Montreal,  on  the  20th  day  of  June  instant;  to 
intervene  in  this  cause  and  to  contest  the  petition  filed 
herein  by  the  said  petition<§r  John  P.  Whelan  and  the 
writ 'of  prohibition  issued  herein,  for  answer  to  and  coq- 
testation  of  the  petition  of  the  said  petitioner  John  F. 
Whelan  made  and  filed  herein,  saith  : 

That  each  and  all  the  allegations,  matters  and  things 
set  forth  and  contained  in  the  said  petition,  which  are  not 
hereinafter  expressly  adn^itted  to  be  true,  are  and  each  of 
them  is  false  and  untrue  iind  specially  denied  by  the  said 
mtetvenKoi  e8-quaHU.\, 

That  it  is  true  that  the  said  respondents  were  duly 
appointed  commissioners  under  the  commission  directed 
to  them  by  the  Lieutenant>Ooyemor  o&  the  province  of 
Quebec,  with  the  advice  and  consenip'^^iheEzecntll^e  J 
Council  of  the  said  province,  which  citmiiaission  is  date^'' 
the  27th  May,  1890,  and  is  herewith  produced  and  ^ed 
to  form  part  thereof ;  the  object  and  scope  of  the  eni^iry 
-v^hich  the  commissibners  were  appointed  to  m«ke4)eing 
fully  set  forth  in  the  said  commission./        * 
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•  '  '  '  ■ 

That  the  said  petitioner  John  P.  Wheli^n  appeared^  be- 
fore the  said  respondent  commissioners,  and\was  8#om, 
and  answered  several  questions  put  to  him  by  th|^  said 
commissioners,  and  by  so  doin^  acknowledged  jjffae  au- 
thority of  the  said  respondents  to  conduct  the /enquiry 
as  to  them  directed  under  the  terms  of  the  /aid  com- 
mission. / 

That  the  question  which  tho^said  petitipier  John  P. 
Whelan  refused  to  answer,  namely  :  "  You  hfiWpreyiousIy 
referred  in  your  testimony  given  this  da/in  this  matter 
to  a  person  as  haying  advised  or  induced  you  to  pay  over 
to  Mr.  Ernest  Pacaud  the  $10,000  ii^^question,  you  are 
requested  to  namf^the  person  who  s^r'advised  or  induced 
you  to  pay  over  the  said  sum  ?  "  wite  anid  is  relevant  and 
pertinent  to  the  matter  which  ^e  said  commissioners 
under  the  said  commission  wdije^  empowered  to  enquire 
into,  and  an  answer  to  the  sai4  question  was  necessary 
for  the  proper  investigation  pf  the  said  matter ;  and  if  the 
said  question  be  not  answ^e^  the  object  of  the  said  com- 
mission will  not  be  attaj^ed  but  will  be  frustrated  and 
defeated.  / 

That  the  said  que^on  was  and  is  specially  pertinent 
to  the  said  matter  pi  be  enqaired  into,  in  view  of  the  fact 
that  it  was  previg4sly  s^orn  to  by  Ernest  Pacaud,  a  wit- 
ness exanfcuied  uMer  the  Efaid  commission,  that  he,  Pacaud, 
had  received^iike  said  sum  of  |10,000  frpm  the  said  John 
P.  Whelan^n  the  6tli  day  of  February  last  at  Montreal, 
and  had^^^aid  it  out  again  to  some  person  in  the  city  of 
Qaebe.o'on  the  7th  day  of  iPebruary  last,  but  the  name  of 
this /person  the  said  Pacaud  tefused  to  give,  and,  |rom 
ti|.(^evidence  adduci^d,  there  is  goibd  ground  for  believing 
^i^at  the  person  who  advised  and  indeed  the  said  ^ohn 
P.  Whelan  to  pay  over  said  sum  of  tei^housand  ^^Isltb 
to  said  Pacaiid  is  also  the  person,  to  whbm  said/^ai;and 
paid  the  said  sum  of  money .  /  \"  f 

That  by  snb^sections  14  alid  fSof  sectiML  92  of  the 
British  North  Ameijca  Act,  1867»  the  following  snoiects 
are  enumerated  as  being  wholly  \7ithin  the  power  <»  the 
provinoiallegislature,  namely,  ".14vThe  adminis^ion 
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of  JQsticiB  in  the  province,  including  the  constitutioi 
maintenance,  and  organization  of  provincial  courts,  b«h 
of  civil  and  of  criminal  jurisdiction,  and  including  vto- 
cedure  in  civil  matters  in  these  courts,"  "  16.  The^po-- 
sition  of  puhishni^nt  by  iine,  penalty,  or  imprisonment 
for  enforcing  any  law  of  the  province  made  in*  relation 
to  any  matter  coming  within  any  of  the  classes  of  subjects 
enumer&t|6d  in  vfltis  section." 
That\t^  said  Act,  in  assigning  to  the  legislatuYe  pf  the 

'  proviiKc^  power  to  legislate  on  the  said  subjects,  gives  at 
the  sameXiime  all  the  incidental  subjects  of  legislation 
necessary  «^  the  exercise  of  the  power  so  assigned.    _ 

That  the  legislature  of  the  prpvin^ie  of  Quebec  has,  lis 
an  incident  to  thes^  expressed  powers  under  the  said 
British  North  America  Act,  the  right  to  summon  witnesses 
and  punifih  persons  who  disobey  such  summons,  and  also 
allfpers^hs  who  ^ving  appeared  refuse  to  answer,  this 
right  bffing  necessa^  to  f;he  proper  exercise  of  its  powers 
of  leg^filation^  and  the  control  assigned  to  it  in  respect  to 
the  acttninistrition  of  justice  and  pubjlic  alFairs. 

That  %  chaptl^r  2  oi^jtle  3  of  ^he  Eevise^tatutes  of 
th(a  province'  of  Quebec,\the  s$i4  respondJ^Hliave  full 
power  and  jurisdiction  to^act  as  dii'ected'^'PHer  the  said 
commission,  and  to  coninrit  t^e  said  petitfpnier  to  the  com- 
mon gaol  of  this  district^  if\he  persist  in  refusing  to 
answer  the  said  question  ppt  to  him  by  the  said  conunis- 

gSioners.  "  I*'' .,  i,.  '        -  '^  ■ 

That  the  said  writ  of  prohibitroja  has  been  iss.ued  ille- 
gally, and  is  moreover  wholly  unfotmded  and  shou^  be 
quashed  and  anilnlled  and  set  ifeide.  v 
Wherefore  the\iaid  intervenant  in^x^his  said/- quality 

sprays  that  the  said  wrft  of  prohibition  li^sued  herein  be 
dedared  to  have  issued  ille^lly  and  to  t>e  unfounded, 
and  1^  quashed,  annulled  and  set  aside  and  declared  null 

.vand  of  no  ^ect,  and  also  that  the  order  given  ^His  Honor 
•Mr.  Justice  Wurtele  restraining  and  prohibiting  the  said 
commissioners  from  taking  any  proceedings  ^n^tsoever 

^against  the  said  petitioner  for  contempt  and  from^lbrc* 
ing  ftny  Older  for  hia  imprisonment  and  detemiclik  for 
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^S^^^^t^  also  annfulledand  set  aside  and  declarec. 
,/Smll  and  of  no  effect,  the  whole  with  costs,  including^ 
•«r.  costs  of  exhibits,  distrtutt,  etc, 
'  Jan.  20,  1891.] 
^Htilc/^^Mon,  for  the  appellant :  — 

Under  the  issues  in  the  case  three  questidns  present 
themselves  for  adjudication  :  ' 

lo.  Whether  the  matter  to  be  investigated  is  contained 
in  the  category  of  subjects  mentioned  in  article  696  of 
the  Revised  Statutes  of  Quebec  ? 

2o.  Whether  the  legislature  had  the  pov^er  to  enact  the 
article  698  of  said  Revised  Statutes,  which  purports  to 
confer  upon  commissioners  appointed  to  ispndudt  en- 
quiries concerning  j^nhlic  matters,  the  8ame*^wer  as  is 
vested  in  Goqrts  of  law  in  civil  cases  tp  enforce  the  attend- 
jKuceof  witn08ses  and  compel  them  to  give  evidence  ? 

i(b.  Whether  the  Question  put  to  the  petitiofker-respond- , 
ent  was  pertinent  to  the  enqu^  ?     . 
Article  696  reads  ai  followsl/' Whejever  the  Lieute- 


"  nant-Govemor  in  Council  deems  it  expedient  to  cause 
--**  enquiry  to  be  mac^e  into  and  oon<;^ming  any  matter 
"  connected  with  the\  good  government  of  the  province, 
"the  conduct  of  any  part  of  the  public  business,  or  the 
"  administration  of  justice,  and  such  Inquiry  is  not  r^ 
"  gulated  by  any  special  statute,  he  may  by  a  commissioh 
"  issued  to  that  effect,  confer  upon  the  commissioners  bt 
"whom  such  enqt^iry  is  to  be  conducted  the  power cf 
"  summoning  before  them  an^  witnesses  and  of  requiring 
'^them  to  give$yidei^  on  oath,  orally  o#ln  writinar,  anl 
"lo  produce  suVh^bci^mients  and  things  as  such  commit  i- 
"  ?ioner8  deen^  requisite  to'the  full  investigation  o^  the 
"  mattery  in  which  they  are  appointed  to  examine.'V 

Article  598:  "The  power  thus  conf^ed  by  law  or  bV 
"the  tdentenant-Qovemor  in  virtue  of  either  of  the.pri- 
"ceding  articles,  carries  with  it  the  san^e  power  to  enl 
"force  the  attend^ce  of  witnesses  and  to  compel  thenl| 
"to  give  evidenod  «|8is  vested  in  any  Court  of  law  iitl 
•^  civil  cases ;  but  no  v^itijess  is  compelled  to  answer  any  1 
"question  when  his  answ^kj^ght  render  him  liable  to 
"  a  criminal  prosecution." 
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The  question  arises,  is  the  payment -ork  large  sum  of 
money,  in  order  to  influence  members  of  the  legislature 
in  the  discharge  of  their  legislative  duties,  oi*a  nature  to 
affect  the  goo4' government  of  the  province,  or  the  con- 
duct of  any  part  of  the  publiq  business  of  the  province  ? 
To  the  ordinary  mind,  looking  at  this  question  from  a 
common  sense  view,  *it  would  certainly  appear  that  it 
would  be  difficult' to  point  to  any  act  that  would  more 
directly  strike  at  the  source  of  good  government,  or  more 
seriously  interfere  with  the  conduct  of  public  businesH 
than  the  subject  matter  of  this  investigation.  Without 
good  laws,  how  can  there  be  good  government?  And  if 
the  members  of  the  legislature  who  enact  the  laws  and 
so  direct  the  conduct  of  public  affairs  can  b^.iamper^d 
with  and  inflnepced  by  pecuniary  rewards,  how  is  it 
possible  that  laws  looking  to  the  well-being  of  the  country 
can  be  enacted  ?       /     ■  ■■  ',■■.'■■:"    .  ;■  ••.y;!,,:;^:'":"^- ■ -■•;    ■ 

It  is  evident  that  it  was  never  the  i&tention  of  the 
legislatiire  which  framed  and.  enacted  this  article  596  of 
the  Revised  Statutes,  giving  power  to  the  Lieutenant- 
Ijl-overnor  ili  Gouncil  to  cause  an  enquiry  to  be  made  into 
and  (x>iicemiug  any  matter  connected  with  the  good 
government  of  the  province,  the  conduct  of  any  part  of 
the  public  business,  or  the  administration  of  justice,  that 
such  enquiry  shohld  be  limited  to  matters  occurring  iu, 
or  referring  to,  some  one  of  the  departments  of  the  ex- 
ecutive government.  The  very  fact  that  power  is  given 
for  the  making  of  an  enquiry  into  the  administration  of 
jtistice  shows  that  it  was  never  intended  to  limit  inves- 
tigations to  matters  only  within  the  purview  or  general 
management  of  the  executive.  ^ 

And  further,  does  not  the  subject  matter  of  this  enquiry 
affect  the  conduct  of  part  of  the  public  business  of  the 
country?  The  building  of  the  Oourt  House  at  Quebec 
was  a  public  matter.  The  contract  between  the  respond- 
e<it  Whelan  and  the  government  was  a  matter  in  which 
the  public  were  interested.  The  payment  of  $10,000  by 
Whelan  to  influence  members  of  the  legislature  to  vote  a 
money  on  his  behalf  was  evidently  either  to  secure  a 
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vote  of  money  to  which  he,  Whelan,  wM  not  entitled,  or 
which  he  knew  he  would  not  otherwise  get,  so  that  the 
object  of  Whelan  was,«orraptly  to  get  possession  of  public 
moneys*  from  the  treasury  of  the  province.  Assuming 
that  the  assertion  was  true  which  caused  the  present  en- 
quiry to  bft  made,  public  money  waa  to  be  paid  under 
cover  of,  or  in  connedtiov  with,  this  public  contract.  The 
public  moneys  were  to  be  paid  wrongfully  and  corruptly 
in  connection  with  this  publi?  idatter  or  business,  the 
building  of  the  Court  Hbuse. 

The  subject  matter  of  the  enquiry  therefore  evidently 

came  within  the  scope  of  that  part  of  Article  696  which 

provides  for  an  enquiry  into  any  matter  concerning  the 

conduct  of  any  part  of  the  public  business  of  the  pro- 

,  .Tpince.        '        ■  „     :  ' 

(j     C.J.  Doherty,  Q.C.,  for  respondent,  sustained  the  propo- 
sitions  set  forth  in  the  judgment  of  the  Court  below. 
March  26, 1891.1  -         > 

DoBiON,  Ch.  J.,  rendered  ttte  jjidgiment  6f  the  majority 
of  the  Court,  reversing  the  judgment  of  the  Court  below. 
The  re&ons  aire  snfhciently  stated  in  the  judgment  which 
is  as  follows  :7- 
;"  Tie  Court,  etc......  '■% 

"  Considering  that  Frederib  L.  B6ique  and  Jacques 
Malouin  were  appointed  by  a  commission  issued  by  the 
Lieutenant-Governor  of  the  province  of  Quebec  in  Council 
on  th(B  27th  May,  1890,  commissioners  under  Article  69^ 
of  the  Revised  Statutes  of  Quebec,  to  make  an  enquiry 
respecting  the  statement  made  in  the  sworn  testimony 
given  before  the  Superior  Court  at  Montreal,  in  a  cause 
between  Whelan  and  Ford,  as  well  as  certain  other 
statements  published  in  the  newspapers,  that  J.  P.  Whe- 
lan, builder  of  the  court  house  at  Quebec,  had  paid  a  sum 
of  110,000  to  influence  certain  members  of  the  legislature 
of  Quebec,  in  connection  with  the  special  credit  voted  at 
the  then  last  session,  to  settle  his  claim  against  the  go- 
vernmtent  for  the  erection  of  said  court  house ; 

_^i*  And  considering  that  the  said  respondent  John  P. 
Whelan  waa  smnmoned  to  appear  as  a  witness  before  the 
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1^-    .  'said  cormmissionera,  and  being  sworn,  ¥^as  asked,  while 
Taiytu     under  examination  as  such  witness,  the  following  ques- 
tion : — 

'  Q,  You  haVe  previously  referred,  in^  yojjr  testimony 
*^'iriven  this  day  in  t^is  matter,  to  a  penion  as  having 
''advised  or  induced  you  to  pay  over  to  Mr.  Ernest  Pa- 
'caud  the  #10,000  in  question.     You  are  requested  to 
'  name  the  person  who  so  advised  or  induced  you  to  pay 
'  over  said  sum  ; '  —  to  which  questioi^^  he  f^used  to  an- 
swer, and  thathe  Wfl^  then  informed ^'thijit his  refusal  tp 
answer  would  be  held  by  the  comjiltiSsibners  as  a  oon- 
-_   tempt  for  which  they  would  commit  him  to  gaol,  if  he 
-^  persisted  therein ; 

"  And  considering  that  the  said  respondent  applied  by 
petition  to  a  judge  of  the  Superior  Court,  and  obt^uned  a 
writ  of  prohibition  addressed  to'^he  said  commissioiiers^ 
,  prohibitingi  them  frow  taking-  any  proceedings  whatso-7> 
ever  agai)tst  the  said  ^etition^  (the\  present  respondent)  ,V[ 
or  from  enforcing  anyj  order  for  his  imprisonment  or  de- 
tentionior  contemptV^sUil  iinal\ adjudication  on  the  said^ 
respondent's  pgtit" 

"And  considering  tWat  the   ^ounls 
pondent  urged  in  his  said  petition  to  I, 
said  writ  of  prohibition  were :  /  Mf^ 

Ist.  That  the  matter  to  be  invelstigated'  under  tRecom- 
mission. did  not  come  within  t^e/category  of  subjects 
mentioned  in  Art.  696. of  the  Rev|i»ed  Statutes  of  Quebec, 
under  which  said  commission  purported  to  have  been 
issued.    *;    J 

2iid.  Thw;  even  had  such  matter  come  within  such 
category  of  subjects,  the  legislature  had  no  jMwer  to 
enact  section  598  of  said  Revised  Statutes,  giving  to  com- 
missioners appointed  binder  said  section  696/ as  well  as 
to  certain  boards  and  "iq^ers  mentioned  in  section  69*7, 
the  same  power  as  is  -vested  in  courts  of  ^  law  in  civil 
cases,  to  enforce  the  attendance  of  witnesseirfind  compel 
them  to  give  evidence  ;  *• 

8rd.  That  eveA  were  the  two  preceding  reasons  un- 
founded, the  question  put  to  respondent  was  ntterly 
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irrelfl[vant,  and  had  no  bearing  on  the  matters  the  cpm* 
nfiBsi^nors  were  empoworod  to  inv^tigaio-;  ^ 

"tAbd  considering  that  on  the  return  of  the  ^id  writ 
of  prohibition,  the  two  commisHioners  appeared,  ai\d  with- 
out admitting  or  contesting  the  same,  declared  thdy  sub- 
mitted  the  case,  in  so  far  as  tK^ey  were  concerned,  to  the 
decision  of  the  Oourt  (qu'ils  t^^  rapport|tv6nt  k  jnstiipe) ; 

"  And  couHidering  that  th^^  atti^nuy -general  for  ^he 
province  of  tjuebec  was  allqw^H)  to  intervene  in  the  case, 
and  to  contest  the  petition  i^t  the  respondent,  and  the 
writ  of  prohibition  issued  theieon,  and  urged  in  support 
of  his  contestation  that  sub-seotions  14  and  15  of  section 
92  of  the  British  North  America  Act,  1867,  authorized 
the  Provincial  LegislAiure,  to  wit,  sub-section  14  to 
provide  for  the  administration  of  justice  including 
<|the  maintenance  and  organization  of  provincial  courts 
both  of  civil  and  criminal  jurisdiction,  and  including 
procedure  in  civil  matters  in  these  courts,  and  sub-section 
15  for  the  imposition  by  fine,  penalty  or  imprisonment 
for  enforcing  any  law  uf  the  province  made  in  relation  to 
any  matter  coming  within  any  clas^  of  subjects  enume- 
rated in  said  section,  and  that  by  chapter  2nd  of  section  8 
of  the  Revised  Statutes  of  the  province  of  Quebec,  the 
said  commissioners  had  full  power  and  jurisdiction  to  act 
as  directed  by  the  said  commisi^n,  and  to  commit  the 
respondent  to  the  common  gaol  or  this  district  if  he  per- 
sisted in  refusing  to  answer  the  qnestiSni  put  to  him  by 
the  said  commissioners :  wherefore  he  prayed  that  the 
said  writ  of  prohibition  be  quashed  as  ha\^ing  been  ille- 
gally issued ;  \ 

"And  considering  that  the  enquiry  wni^h  the  said 
commissioners  were  authorized  to  make  by  the  Wid  com- 
mission is  conceming»&  matter  connected  with  the  good 
goveriitnent  of  the  province  and  the  conduct  of  the  public 
business  therein  ;  that  such  enquiry  is  not  regulated  by 
any  special  statute,  and  that  the  issuing  of  the  sam  com- 
mission came  within  the  powers  'Oonfei:i:ecron  the  lieu* 
tenant-GI-ovem,or  by  Article  596  of  the  Revised  Statutes 
j)f  the  province  of  Quebec ;  A 
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"  And  coDHidorinfir  that  by  virtnn  of  Art.  698  of  the  «f  id 
ReviHod  Statat«>R,  thu  commiMionorii  acting  under  iai|l 
commiasion  had  the  aarae  powor  to  enforce  the  atten4* 
ance  of  wituoHHeM,  and  to  compul  them  to  give  their  evid- 
ence before  th«>rn,  aa  ia  voatud  in  any  Court  of  law  ii| 
civil  caaoa,  and  had  thornfbrt)  tho  power  to  punish  by  fine 
orjinpriaonmeut,  or  both,  any  contempt  of  their  authority 
by  any  person  anmmoned  as  a  witness  refusing  to  appear 
or  to  answer  questions  put  to  them  concerhing  the  mat- 
ters being  the  subject  of  stich  enquiry  ; 
I  "  And  considering  that  the  matter  to  be  «mquired  into 
tinder  tho  said  commission  ia  within  tho  category  of  sub- 
jects mentioned  in  Article  606  of  the  Revised  Statutes  of 
Quebec,  and  that  under  the  provisions  of  tht^  B.  N.  A. 
Act,  1867,  the  legislature  of  the  province  was  empowered 
to  enact  the  provisions  contained  in  Articles  596  and  698 
of  said  Revised  Statutes  of  Quebec  ; 

"And 'considering  that  the  said  commissioners,  acting 
under  the  authority  of  tho  said  commission,  had-tbe  right 
to  compel  the  respondent  to  answer  the  questions  put  to 
him  as  a  witness  appearing  before  the  said  commissioners, 
and  to  punish  him  by  fine  or  imprisonment,  or.  both,  for 
his  refusal  to  do  so  ; 

"And  considering  that  even  if  the  sud  commissioners, 
in  the  course  of  the  inquiry  which  they  wore  duly  au- 
thorized to  make,  had  permitted  some  irregular  or  illegal 
questions  to  be  put  to  the  respondent,  their  improper 
ruling  on  the  subject  could  not  have  authorized  the  issue 
of  a  writ  of  prohibition,  which  only  applies  to  cases  of 
want  of  jurisdiction,  and  not  to  cases  of  erroneous  judg- 
ments, for  which  other  remedies  are  provided ; 

"  And  considering  that  there  is  error  in  the  judgment 
rendered  by  the  Superior  Gourt  on  the  25th  of  July,  1890, 
maintaining  the  said  writ  of  prohibition  ;  ^     .         \ 

/'This  Oourt  doth  revene  the  said  judgment  of  the 
25th  of  July,  1890,  and  proceeding  to  render  the  jndg- 
nyeni  which  the  said  Superior  Oourt  should  haye  ren- 
dered, doth  declare  that  the  said  writ  of  pro^ibitiittl  was 
improvidently  issued,  and  doth  quash  and  annul  the 
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Mine  without  costs.     (Hon.  Mr.  Joatioo  Baby  and  Uoo. 
Hr.  Joitioo  DouBBTY  disaontiDg)." 

Judgment  rovorsed. ' 

'BulehiHinn  Sr  OugtUred  for  appellant. 

Dohertjf  4*  Doherti/  for  respondent., 

(J.K.) 


Juno  26>  1891. 
Coram  Bauy.  Bomk,  Dohbrty;  Cimon,  J  J. 

OEORGEMoBEAN 
"  {Ve/mdant  in  Court  bdow), 

Appellant  ; 

AND 

WALTER  MARSHALL  et  al. 

(PUunliffs  in  Court  below). 
Respondents. 

Saie  of  goodt — Stight  variotum  from  conditions  of  contract — 
Sight  draftt.  *. 

M.  aold  MoB.  ton  oar  loads  of  peaa,  price  payable  by  drafts  at  sigHt,  with 
bills  of  lading  attaclied-  M.,  with  the  first  ear  load,  made  a  draf^  on 
demand  instead  of  a  sight  draft,  asking  at  the  same  time  to  be  in- 
formed whether  McB.  wanted  the  rest  at  sight  McB.  refused  to  ao- 
oept  the  draft,  or  to  take  delivery  jfe|^fetf,'  and  repudiated  the 

,       contract  ^     ^ 

HfeLO;— That  the  slight  diflTerenoe  in  the  drafts  did  not  constitute  a  saffl- 
'  .*     citat  reason  for  MoB.  to  repudiate  the  contract,  as  he  might  have  ac- 
cepted the  demand  drafts  on  condition  tliat  they  would  be  payable 
only  three  da^aftor  acceptance  ;  nnd  moreover  it  appeared  that  he 
'      had  repudiated  the  oontr^  on  a  diflbrent  ground  before  the  drafts 
were  presentedi  -■     * 

Appeal  from  a  judgment  of  the  Superior  Court,  Mont- 
real (Gill,  J.)  Oct.  4, 1889,  as  f9llow8  :— 
,    "The  Court,  etc... 

"  Considering  that  the  plaintiflfs  have  proved  that  at  the 
time  mentioned  in  their  declaration,  September  1888,  they 

^      I  ^  similar  judgment  was  renderad  in  the  cases  (rf  2W«o((e  dt  Tarte  and 
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•old  to  (iHtVmdaiit  &,08'2  buHhwlii,  or  X»\\  earn  of  pfiui.  for  th«« 
pricu  of  70  {;<iutM  p«^r  buat)««l  of  00  |>oiuidN,  piiy»bl«)  by 
tlraftf*  Ht  ■ight,  to  btMlrtiwii  by  pUitktitri  on  d«ffHiuUiit  with 
lh«'  billH  of  Ituliii^  attarht'd,  aiHl  that  haviiif^  ahipiMKl  th«« 
■aid  p«mH  aM  u^r«M>d  u|K)I|,  aiid  drawn  on  dof«;udaut,.  tn«> 
■aid  dofondant  refuB«>d<'to  ao.<M«pt  dolivury  of  thw  poM  ind 
to  accept  the  drafta,  wht>reupon  pla^ntilta  after  duo  mUm 
tn  df.mewn  aold  tho  p<<aN  at  a  Iohh  of  aix  conta^  \yv\x  buabt*! 
on  tho  abovo  pri<>«\  whi<;h  forniN  an  amount  of  $})()1.)I2 
lost  by  plainlili'K  on  the  Maid  <(uuntity,  amount  which  they 
now  Mi'ok  to  rec'over  from  dt^f«>ndant  ;  - 

"  (k)naid«'«riirg  that  the  alight  ditliTinico  in  tho  draftM, 
which  wera  made  payabh*  on  demand  iniitead  of  sight, 
did  not  constitute  a  NulHcient  rcaaon  Tor  the  defendant  to 
repudiate  hia  uaid  Contract ;  that  h«v  c^mtd  have  a(;cept«id 
tk^e'demand  drafts  on  condition  that  they  would  Im)  pay- 
able only  three dayaafter  acceptance,  and  mon>over  it  ban 
been  proved  that  he  had  repudiated  his  said  contract,  a» 
per  his  letter  to  plaintiH's,  evea  before  the  drafta  were  pre- 
sented, so  that  the  reason  of  his  refusal  founded  on  the 
diiference  in  the  drafts  is  baft  a  pretence  arising  out  Of  an 
after-thought,^  and  thtat  the  real  motive  of  his  refusal  was 
the  fall  in4he  price  o^as  which  had  taken  place  in  the 
interval;  *  , 

"  Dismissing  defendant's  plea  aihd  the  surplus  of  plain- 
tiffs^ demand  ;      '  ii 

"  Doth  condemn  defendant  to  i^  and  satisfy  to  plain- 
tiffs the  said  sum  of  three  hnndrdd  »nd  one  dollars  and 
ninety-two  cents  with  interest  from  date  of  service,  and 
costs  (/u/raAs,  etc.  " 

•  May  21,  1891.) " 

Maltette  for  appellant  :—     f 

The  appellant  purchased  the  peas  under  a  contrtu;t  by 
which  the  shipment  of  the  p^as  was  to  be  accompanied 
hy  drafts  at  sight  instead  of  the  drafts  which  came  for- 
ward with  thp  peas,  which  were  demand  drafts. 

The  appellant  submits  that  he  was, entitled  to  refuse 
payment  of  these  drafts,  and  that  the'  respondents  never 
made  a  proper  tender  of  the  peas  in  question  to  him. 
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A  tight  (Icjifi  i^titithMl  thrt  «lrawu»  to  thro«<  days  otgrmL'o 
for  ita  payment,  wliorH.M  a  duratnd  draft  in  payabftf  at  onct* 
withoat  any  dayi  grace.  y 

It  is  iii^evid<mc«(  that  nii^ht  t\rnft»  nrt\  uatially  left  by 
the  Bank  in  thu  hands  of  th(«  druwou  tor  otw  or  two  days 
-  for  th«»  porpoau  of  ritccptanco,  thuH  giving  four,  hvo  or  aix 
day*  from  thedato  of  the  receipt  of  the  draft  ^befofejhfl 
ttamu  hattd^be  paid.  Thia  inak«>N  aauhNtuntiul  dillMnuice  to 
a  mnrohant  who  ia  doing  a  largo  buiin«!HH  and'reqairoM  to  ' 
'  UMH  a  largu  amount  of  money. 

It  ia  Hubmittt'd  on  behalf  of  the  appellant  that  the  oon- 
tract  mait  be  taken  in  its  entirety,*  nn^ '  <inder  it  theae 
p«!aa  were  to  be  paid  for  by  aight  drafta,  apd  It  is  aa  mnoh 
tb)  eaa^nca  of  the  contract  km  .the  price  or  quality,  and  the 
r^apondenta  ahould  hav**  made  a  profier.  tender  of  {heati 
I)eaa  accompanied  bj^^ight  drafts  as  culled  for  by  the 
oontraot.  '  ,,  "   " 

The  appellant  snbmita  that  inaHmut^h  ^  n'spondenta 
have  never  carried  oat  their  contract  or  made  a  proper 
,  tender  or' offer  of  the  goods,  he  was  not<  in^dcfaull  of  ac- 
cepting the  same,  and  the  judgine^t-coudemning  him  to 
-pay  damages  should  be  reversed. 

2)i«?/o*-for  re8pon4gpta  :-^-*v_^ 

'  On'  ihe  2.1st  September,  1888,  the  respondents  shipped 
ihe  first  car  load  of  peairand  drew  on  the  appellant  for  the 
price,  attachingnhe  bill  of  l^hg,  not  however  by  draft, 
at  8ight,*bat  by  a  draft  on  demand,  advising  the  appellant 
at  the  same  time  of  their  hiiving  done  this,  as  Jbllows  : 
"  Sight  drafts  are  j[,  on  demand  |  0/0,  hence  our  drawing 
demand,  if  you  want  rest  at  sigtHi.}et  us  know.  "    ''  ' 

Meanwhile  the  market'  had  ifallen,  and  the  appellant, 
on  the  20th' Septeml)er,  before  the  shipment  of  the  first 
car,  tried  to  repudiate  tl»e  ^hole  contract  and  back  out  of 
the  transaction,  giving  at  lihat  time  as  his  excuse  t^m^the  . 
respondents  refused  to-guaraliteg  ihe  outturn. 

The  respoi^detats  immedifiteiy  iSotitied  the  appellant  that 

they  would  hold  him  to  the  contract,  and  c(^ntinued  for- 

,^  warding  the  peas,  and  pn  the  29th  September,  the  appel- 
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lant  still  Teftuing  to  aocdpt  delivery,  the  peas '  were  sold 
to  A.  D.  Thompson  &  Go.  for  64  cents  per  ^ushel,  the 
market  value  for  peas  on  that  day. 

This  made  a  clear  loss  of  six  cents  per  bushel  on  6,083 
bushels,  amounting  to  the  isnm  of  $801.9d. 

The  respondents  brought  the  present  action  to  recover 
this- loss,  and  the  judgn^ent  of  the  Superior  Court  main- 
tained their  action  and  condemned  the  appellant  to  pay ' 
tlje  1801.98. 

The  appellantVoiily  plea  is  this :  That  the  contract  sti-  ' 
pulated  that  the  peas  should  be  payable  by  drafts  at  sight ; 
the  drafts  drawn  on  him  were  not  sight  drafts,  as  they 
should  have  been  under  the  terms  of  the  contract,  but 
were  demand  drafts,  and  consequently  that  he  was  en- 
titled to  cancel  the  purchase. 

In  answer  to  this  pretention  the  respondents  submit : 

1.  That  the  appellant  having  repudiated  the  contract 
before  the  drafts  were  preseiited,  the  alleged- reason  of^his 
refusal,  fouq||ed  on  the  'change  in  the  drafts,  is  a  mere  % 
pretencearising  out  of  an  afterthought,  the  real'motive 
of  his  refusal  being -the  fall  m  the  price. 

The  first  draft  was  received  by  the  Bank  of  Toronto  on 
the  25th  September,  1888,  a|id  was  by  it  presented  &)t  ac- 
ceptance on  or  after  that  day>      -  »n«r 

Now  on  the  ^pth  September,  1888,  some  five  days  before 
the  presentation  of  the  draft,  the  appellant  had  written  to 
the  respondents  repudiating  thfe  contract  for  the  alleged  ■ 
reason  that  they  refused  to  guarantee  the  outturn.  This 
.  reason  also  was  unfounded,  since  he  had  accepted  the  out- 
turn guaranteed  within  ^  per  cent  as  per  telegram  of  19th 
September.  On  the  other  hajid,  it  is  proved  that  the  mar- 
ket.had  declined,  and  undoubtedly  this  was  the  true  rea-s  _^ 
son  of  appellant's  refusal. 

'  2.  /The  slight  diSferenge  in  the  drafts,  which  w^rd  on 
deitajiuid  instead  of  at  sight,  did  not  constitute  a  stifficient 
jeasbn  to  irepudiate  the  contract,  more  particiUiiTly  as  the 
apppUant  had  the  right  to  accept  the  drafts  conditionally 
.  aacl|  make  them  payable  three  days  after  the  acceptance, 
havcrboon  equivalent  to  light  draftf^^^Seg^ 
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Art.  2298  0.  0.,)  ;  and  ,|^TeoveT  the  change  Was  made       "">• 
after  notice  to  him,^  with  his  knowledge,  in  order  to  save-    ""f" 
him  i  per  eent  on  the  bank  charges.  ,  m«5i«ii. 

A  Ithongh  advised  of  the  chan^  by  the  letter  of  the  2l8't 
September,  1888,  some  days  before  the  drafts  were  pre- 
sented and  in  ample  time  for  him  to  object  if  he  were  not 
satisfied,  the  appellant  makes  no  dissent  and  allows  the 
drafts  to  comedown  as  they  were,  thns  tacitly  consenting 
to  the  change,  which  being  for  his  own  benefit  he  would 
the  more  readily  be  supposed  to  have  agreed  to. 
June  26,  |891.] 

The  Court  iinanimously'  confirmed  |^ judgment  ap- 
pealed from.  I  '  .  W         "  ' 

I  Judgihent  c<mfirmed. 

Greenshieldi  ^  Oreensliields  for  appelant.  ^      . 
McCormick,  Dudos  ^  Murchiaon  for  respondents. 

(J-K.)  .  ,  ./:■-'.:'.;,,■,;•■.■.■■■, 

'  March  21, 1891. 

Coram  Porion,  0.  J.,  Babt,  Bosst,  Dohbbtt,  Gimon,  JJ. 

°    OORPOBATION  OF  THE  VILLAafi  OF 
.  HUNTINGDON, 

"'  (Respondent  in  Court  bdow), 

AND         ■-  ■      ' 

Hon.  J.  E.  RpBIDOUX,  fts-QUiL., 

(intervenant  in  Court  bdotp) 

Appellants; 

;  -  . .    /..;''    '/■    AND  ■:■  ''i^\:l::  '--J  '//I  ., 

JAMES  MOIR,  •  ^ 

.  {Pditioner  in  Court  below), 

- -^  ■-v^y  ^ ■;;.■■,■■■:■-'■  ■  Respondent.     : 

Conetituiional  law — Sale  oj  intoxicating  liquon — Munidpol 
corporation— Art.  561,  M.  C.—R.  S.Q.  6118. 

Hitp;~Th«t  article  661  of  th>  Mnaicipal  Code,  —  amwidad  by  61-62 
Vict,  ciE 29,T.<rt't'^  U.'WflgK Py  wmcn  a  nmnldpallty  isaamoifd   T^ 
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to  prohibit-  the  sale  of  inkH^icating  liquors  in  quantitiea  lem  than  ^o 

gallom,  within  the  limits  of  the  municipality,  is  within  the  powera 

%   of  the  provincial  legialatnre.       >  /' 

.  Appeal  from  a  judgment  of  the  Circait  Gonrt  for  the 
county  of  Huntingdon,  district  of  Beauharnois  (B^lan- 
OEB,  J.),  May  26,  1890,  as  follows  :— 

"  La  Gour  ayant  entendu  les  parties  en  cette  cause  par 
leurs  avocats  respectifs,  taut  sur  la  r^ponse  en  droit  de 
I'intimd  que  sur  le  m^rite  de  la  requite  du  requ6rant  en 
appel  du  r^glement;  y-mentionn6,  examine  la  procedure, 
etc.;  ,.■  ^   .,  '' 

"Gonsid^rant  qu'il  est  ell  preuve  que  le  reqn^taiit  est 
et  (§tait  k  la  date  de  la  dite  requHe  en  appel,  et  de  sa 
signification  k  1^  dite  intim6«i,  dument  qualifi6  comme 
^lecteur  dans  et  pour  la  municipality  ou  corporation  du 
village  de  Huntingdon  dans  le  comte  de  Huntingdon, 
dans  le  district  de  Beauharnois,  et  comme  tel  il  est  et  6tait 
dument  qualifi6  k  porter  I'appel  en  cette  cause ; 

"  Gonsid^rant  que  le  requ6rant  a  fourni  et  produit  le 
cantionnement  reqnis  en  semblable  cas  ; 

"Gonsid^rant  qu'4  une  session  g6n6rale  du  Gonseil 
Municipal  du  dit  village  de  Huntingdon,  tenne  an  dit 
village  de  Huntingdon,  le  8  avril  1890,  le  dit  conseil  mu- 
nicipal a  passS  un  r^glement  sous  No.  105,  dans  les  termes 
suivants,  en  laugue  anglaise,  comme  suit :  '  A  by-law  to 
'  prohibit  the  sale  by  retail  of  intoxicating  liquors  within 
'the  limits  of  this  municipality,  and  the  granting  of 
'  licenses  therefor ;  .  _  .    .        .i        :  :  > 

'  Sec.  1. — On  and  after  the  coming  into  force  of  this  by-  • 
'law,  the  sale  of  intoxicating  liquors  in  quantities  less 
'^han  two  gallons,  imperial  measure,  at  one  and  the  same 
'  time,  within  the  limits  of  the  municipality  of  the  village 
'  of  Huntingdon,  and  the  granting  of  any  license  or  licen- 
'  ses  therefor- shall  be  and  is  hereby  prohibited.'  Lequel 
rigglement  a  6t6  subs^quemment  promulgud,  snivant  que 
pourvu  par  le  Gode  Municipal  de  cette  province  pour  les 
T6glements  municipaux  autoris^s  par  le  dit  Gode  ^ 

"  Conaidferant  que  le  dit  Tftgl«m«nt  a  (tt&  aingi  p^i^  '^t 


/ 


iinni  paw^  v* 


P 

*•  > '  * 

"j^v 

• 

«i 

v  *• 

T— OOTTBT  OF  dUESN'S  BSlfO?. 


Its 


1891. 


-■''*?'  ." 


.Vi. 


ttdoptd  par  le  dit  conseil  mnnidipal,  sons  rautorit^  de 
I'article  661  da  dit  Code  Municipal  tel  qu'amend6  (ledit„,*'g5Si?i!S£ii 
article  661)  par  le  chapitre  29,  sec.  6  des  statnts  de  la      M*r. 
legislature  de  cette  province,  passes  dans  les  cinqnante- 
«t-nnidme  et  cinqoante'deuxidme  anndes  du  rdgno  de  Sa 
Majesty  la  Beine  Victoria ; 

"OonsidSrant  que  la  legislature  de  la  dite  province  n'a 
et  n'avait,  en  vertu  des  pou voirs  k  elle  conf^res  par  "  1' Apte 
de  rAmdrique  Britannique  du  Nord,  1867,"  aucune  auto^  . 
rite  de  restreindre  et  limiter  J.e  trafic  et  le  commerce  .des 
boissons  enivrantes,  prohibant  la  vente,  en  tout  on  en 
partie,  tel  pouvoir  appartenant  exclusivement  an  parle- 
ment  du  Canada ; 

'•  GonsidSrant  que  le  dit  article  661  du  Code  Munioipal 
(sec.  661  du  chap.  68  de  I'Acte  de  la  province  de  Quebec, 
passe  dans  la  d4me  ann6e  du  regno  de  Sa  Majeste)  tel 
qu'amende  par  le  chapitre  29,  sec.  6  des  .Mtes  de  la  legis- 
lature de  la  dite  province,  dans  les  anneli  «inquante-et- 
unidme  et  cinquante-deuxidme  du  r^gne  de  Sa  Majest^,  a 
poiir  effet  de  conferer  anx  conseils  qiunicipaux  le  pouvoir 
de  restreindre  et  limiter  le  trafic  et  le  commerce  de  bois- 
sons  enivrantes,  en  leur  permettant  d'en  prohiber  la  vente, 
en  quantite  moindre  que  deux  gallons,  mesure  imperiale, 
on  qu'une  douzfdne  de  bouteilles^contenant  pas  moins 
d'une  chopiue,  mesure  imperiale,  i^  qu'en  agissa^t  ainsi 
la  dite  legislature  de  Quebec  a  confire  aux  dits  conseils 
municipau3^  un.  pouvoir  qu'elle  n'avait  pas  elle-meme,  et 
par  consequent  qu'elle  n'a  pas  transfere  legalement  aux 
conseils  municipaux,  le  dit  article  661,  tel  qu'amende 
comme  susdii,  etant  ultra  vires  de  la  dite  legislature  ; 

"  Oonaiderant  que  le  dit  conseil  municipal  en  passant 
le  dit  reglement  a,  en  consequence  de  I'illegalite  et  nuUite 
du  dit  article  661,  tel  qu'amende  oomme  susdit,  agi  sans 
pouvoir  ou  autorite  valable,  et  partant  que  le  dit  regle- 
ment est  nul,  sans  valeur  legale  et  ultra  vires: 

"Et  considerant  que  la  dite  requite  en  appel  du  dit 
reglement  a  ete  reguli^rement  signifiee  au  Frocnreur- 
General  de  cette  provixuse,  dans  le  temps  et  de  la  manidre 
4(1  loir^)i^qwHffar4airiirnotific8ttQlr^B-dit 
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Prooureui^G6n6ral  a  prodnitune  requftte  en  interyention, 
of'SKuiSSon  ®'  *•  comme  tel,  intervenant,  plaid6  la  I6galit§«t  la  oonsti- 
Moir.      tntionalitd  du  dit  article  661  dn  dit  Oode  Municipal  tel 
qa'amend6; 

"  Et  considerant  qne  le  dit  Pr(H|pteaT-G6n6ral  est  mal 
fond6  dans  ses  allegations  et  ses  dites  conclusions  par  Ini 
prises,  quant  k  la  16galite  et  la  constitutionality  du  dit 
article  561,  tel  qu'amend6  comme  susdit ; 
/  "Renvoie  les  r^ponsep  de  la  dite  intim^e,  la  dite  cor- 

"'  poration  du  village  de  Huntingdon,  avec  d6pens,  declare 

le  dit  requ^rant  bien  fond6,  dans  sa  dite  requdte,  le  dit 
reglement  du  8  d'avtil  dernier,  pass^  comme  snsdit  par 
le  dit  conseil  municipal  du  village  de  Huntingdon,  «/^ra 
vires,  nul  et  sans  effet,  et  en  cons^uence  ciasse  et  met  k 
n^ant  le  dit  r^^lement,  et  condamne  la  dite  intim^e,  la 
'       dite  corporation  du  village  de  Huntingdon,  aux  d^pens 
'         de  la  dite  requite,  distraits,  etc." 
^an.  28,1*91.] 

R.  C.  Smith,  for  the  corporation  of  Huntingdon  : — 
This  appeal  is  from  a  judgment  of  the  Gircuit  Qourt, 
county  of  Huntingdon,  quashing  and  annulling  a  bylavr 
of  the  corporation  appellant.  .On  the  8th  April  last  the 
municipal  coiSncilof  the  village  of  Huntingdon  passed 
a  by-law,  to  prohibit  the  sale  by  retail  of  intoxicating 
liquors  within  the  limits  of  the  municipality,  and  the 
granting  of  licenses  therefor.  This  by-law  was  passed 
under  the  authority  of  Article  561  of  the  Municipal  Code. 
On  April  26,  the  respondent,  as  an  elector  of  the  village, 
gave  notice  of  a  petition  to  quash  the  by-law,  and  this 
petition  was  presented,  to  this  Gircuit , Court  at  Hunting- 
/  don  on  the  8th  May  following.    The  petition  set  forth 

eight  reasons  for  quashing  the  by-law,  but  the  ailment 
resolved  itself  into  one  question  only,  viz. :  Whether  Article 
561  of  the  Municipal  Code  is  within  the  powers  of  the 
_u  legislature  of  this  province.  ;  The  corporation  appellant 
filed  an  answer  in  law  and  a  general  answer.    .  ; 

The  case  upon  which  appellant  principally  relies  as 
iifig  the  Ipadinir  anthoritv  ^g  ^-^«^t  of  Sitltf  v  Comorn 
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oflTiree  Riven,  in  which  it  was  held  that  the  powers  in 

question  are  properly  exercised  by  the  legislature,  ttnaefjjf^'gJJUJlJ'jJ^ 

Bub-section  8  of  iecti^n  92  of  the  B.  N.  A.  Ajct.  The  iucig-      Moir. 

meat  of  this  Court  is  reported  in  5  Leg.  News,  p.  880, 

and  the  judgment  of  the  Supreme  Court  in  2  Supreme        ^ 

Oourt  Reports,  p.  26.     On  reference  to  the  rep^  of  the 

remarks  of  their  lordships  in  the  Supreme  Court,  it  will 

he  found  that  they  entirely  concur  in  th^  judgment  of 

thijb  Court.    Their  lordships    also  fully  I  discussed 

cases  that  had  previously  been  decided  u 

acts  of  legislation  respecting  the  sale 

liquors.^ 

As  pointed  out  in  the  judgment  of  this 
mining  what  is  included  in  the  term  "  municipal  insti 
tutions,"  in  sub-section  8  of  section  92  of  the  B.  N.  A. 
Act,  regard  must  be  had  to  the  state  of  things  existing  at 
the  date  of  Confederation,  and  the  powers  conferred  by 
Article  561  of  the  Municipal  Code  clearly  «xisted  as  an  ^ 
institution  in  this  province  and  several  other  provinces 
of  the  Dominion  before  Confederation,   (^e  C.S.L.C:,  cap'. 
24,  sec.  26,  s.  s.  11  and  12,  and  sec.  27,  s.  s.  16). 

The  Court  of  Appeals  of  Ontario  decided  an  exactly 
similar  case  in  Slavin  v.  Uie  Corporation  of  OrUlia,  reported 
in  I  Cartwright,  p.  68$.  * 

While  authority  so  clearly  in  point  exists  it  is  perhaps         :^ 
profitless  to  discuss  at  any  length  the  numerous. cases 
decided,  but  appellant  would  i^efer  to  the  case  of  the  Queen  v^ 

V.  Hoe^,  9  Appeal  Cases  (H.  of  L.  and  P.  C),  p.  11*7 ; 
and  particularly  to  the  remarksof  his  lordship  rendering 
judgment,  found  on  page  180,  where  the  caseVof  Russell  & 
The  Queen  is  commented  upon  ;  Poulin  v.  Cotporation  of 
Qudtee,  9  Supreme  Court  Reports,  p.  185  ;  Blouinr.' Cor- 
poration of  Quebec,  t  Quebec  Law  Reports,  p.  18  ;  Denton 
V.  IXi/y,  Doutre's  "  Constitution  of  Canada,"  p.  124 ;  opi- 
nion of  the  Supreme  Court,  rendered  12th  Janualry,  1885, 
m  re  the  Liquor  Licence  Act,  1888,  upon  reference  by  the  ' 
Governor-General  in  Council,  Cassell's  Supreme  Court 
Digest,  p.  379,  confirmed  by  the  Privy  Council. 

^^4» 


i 


it 


i\ 


I      / 


laoi 


of 


A 

Molr. 


x:,i,.,4^ 


\ 


y   , 


m  ■  - 


'  iji  ' 


286  MONTRBAL  LAW  BSPOBTB. 

oUrea\tt/fra  viret  of  the  Dominion  Parliament,  and  was 
^uoiXn  onbseqtidntly  repealed,  Parliament  specially  recognized 
that  such  powers  existed  in  this  province  before  confe- 
deration. This  Act  of  the  Dominion  Parliament  (46  Vict., 
sect.  46),  read  as  follows  : — •  >- '^ 

'.  '*  No  provisioii  in  this  xAct  contained  shall  affect  the 
"  powers  conferred  on  the  municipal  councils  in  the  pro- 
"vince  of  Quebec  of  each  county,  city,  town,  village, 
"  parish  and  township  by  the  laws  in  force  in  the  said 
^"^  province  on  the  Ist  day  of  July,  1867,  to  restrict  or  pro- 
"  hibit  the  sale  of  intoxicating  liquors  in  the  limits  of 
"their  respective  territorial  jurisdiction,  and  the  said 
"  powers  and  the  by-laws  now  in  force  passed  under  the 
"authority  of  the  said  laws  aire  hereby  preserved  and 
"confirmed."     < 

\    Appellant,  therefore,  submits  that  its  answer  in  law 
was  well  founded,  and  that  the  respondent's  petition 
should  have  been  rejected  with  costs. 
Seers  for  the  attorney  general. 

IX  C.  Robett$on,  and  A.  E.  Mitchell,  for  the  respondent, 
contended  that  the  Quebec  legislature  has  no  right  to 
authorize  the  absolute  prohibition  of  the  sale  by  retail  of 
intoxicating  liquors.     It  may  regulate  the  trafiic,  and 

jrcstrict  the  hours  during  which  the  sale  may  be  carried 
oh,  but  o^nnot  prJohibiithe  sale  altogether.  The  power 
of  prohibition  fNert^ns  to  the  Dominion  Parliament  alone. 
Oonditional  prohibition  pertains  to  the  local  legislature, 
as  well  as  the  power  to'ma.ke  reasonable  police  <  x^gjila- 
tions  for  the  maintenance  of  order,  otc.  \     J    "^^ 

March  21,  1891.]  -  '  ' 

DoHBRTT,  J.,  in  rendering  the  judgment,  stated  that 
the  question  had  already  been  settled  by  the  highest  tri- 
bunals. The  right  of  the  provincial  legislature  to  pass 
prohibitory  liquor  laws  existed  as  incidental  to  municipal 
institutions.  The  local  legislature  had  authority  to  enact 
Article  561  of  the  Municipal  Oode;  and  the  corporation  of 
Huntingdon  had  the  right  to  pass  the  by-law  in  ques- 
tion.   His  Honor  did  not  think  it  necessary  to  detain  the 
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•  as  the  qnestion  had  come  up  before,  and  had  been  settled 
by  the  highest  coorU.  The  judgment  of  the  Court  below  of^^iRSS&o 
which  quashed  the  by-law,  would  therefore  be  reversed. 
The  appeal  of  the  Attorney-General  would  also  be  main- 
tained. 

The  judgment  is  as  follows  :— r  > 

"  The  Court,  etc * 

'•  Considering  that  Article  661  of  the  Municipal  Oode, 
and  the  matters  thereby  provided  for,  are  within  the 
competency  and  powers  of  the  legislature  of  this  pro- 
vince, and  not  ultra  vires  thereof,  as  in  this  cause  pre- 
tended and  pleaded  by  the  respondent,  by  his  petition  in 
this  behalf  produced  ; 

"  And  considering  therefore  that  the  municipal  council 
of  the  corporation,  appellant  to  this  Court,  in  passing 
and  enacting  the  by-law  appealed  against  by  respondent 
to  the  Circuit  Court,  from  the  judgment  of  which  this 
appeal  hath  been  taken,  was  competent  and  acted  intra 
vires  under  said  article  in  passing  said  by-law,  and  that 
the  same  is  in  all  respects  legal  and  binding  for  all  the 
purposes  thereof  and  of  the  said  article  ;^ 

"  And  considering  that  there  is  error  in  the  judgment 
a  quo,  to  wit,  the  judgment  rendered  on  the  26th  day  of 
May,  1890,  by  the  Circuit  Court  for  the  county  of  Hunting- 
don, in  the  district  of  Beauharnois,,  in  this,  that  it  held 
and  holds  the  contrary,  and  that  said  article  and  by-law 
were  so  ultra  vires,  and  the  conclusions  of  the  Attorney- 
General  unfounded ; 

"  Doth  reverse  and  make  void  the  said  judgment ;  and 
rendering  the  judgment  which  the  Court  below  ought 
to  have  rendered  as  well  on  the  respondent's  said  petition 
as  on  the  intervention  in  this  cause  filed  by  the  Attorney" 
General,  doth  dismiss  the  said  petition,  with  costs  as  well 
in  the  Court  below  as  in  this  Court,  in  lavor  of  the  cor- 
poration appellant,  and  against  the  eejd  James  Moir,  the 
respondent,  and  maintain  the  said  intervention  without 
costs,"  ',^'5'" 


r        -^- 


I  I 


ii*t# 


' 

■y- 

'■•J 

HI  ■ 

E'f*:" 

•i  /: ' 

:  ^'1 

■■    '  'i' 

*  Iv-- 

'■  -  .4 

bill,  • 

•»5f  Alan 


|lr'     • 
1 1'-' 


I  I 


#11 


•-•^\mz^''-rf".i:i- 


288 


-ijv,^-..^ 


MOlfTRSAL  LAW  RKFOmri. 


^  n      Judgment  reversed. ' 

oftetTnXi     Maclaren,  Leei,  Smith  &  £lfiiti(A  for  the  apV>ellaiit  oorpo- 
/  jHoir.      ration.        r'  • 

Seern  Sc  LaurendMu  for  the  Attorney-General. 
A.  E.  Mitchell  for  the  respondent. 
(J.K.) 


(Orowii  Sidb.) 


December,  1891. 


Coram  WuBTBH,  J. 
EEGIl^A  V.  AEE!^.     , 
Criminal  law — Rrfiual  to  provide  for  wtfe. 

Hkld:— Thatonui  indiotment  of  •Hllttl'i^  Ibr  refdMU  to^rovide  M 
Ilia  wife,  the  Jury  should  not  conaidor  evinlenbe  m  to  the  manner  of 
living  between  huaband  «ud  wifti  previ^o*  to  the  time  laid  in  the 
indictmMit,  or  promiaea  made  ))|  tb»i>Mwiband  after  his  arreat 

A.  was  arrested  and  indicted  for  refusal  to  provide  for 
his  Wife  in  the  n&onth  of  October,  1891.  Evidence  was 
adduced  to  show  that  accused  had  deserted  his  family  in 
New  York  about  a  year  previously,  and  had  come  to 
Montreal  with  considerable  money,  and  has  been  residing 
there  since,  but  has  made  no  provision  whatever  for  his 
family  on  leaving  New  York  or  since.  That  for  some 
three  years  previous  to  his  leaving  New  York  they  had 
lived  unhappily,  even  living  apart,  accused  having  claim- 
ed that  his  wife  was  extravagant.  Also,  after  his  arrest, 
he  offered  and  promised  to  do  everything  in  his  power 
to  provide  for  his  wife  and  children  if  released. 

WuBTBLE,  J.,  in  ohar'ging  the  jury,  said  that  evidence 
of  what  occurred  between,  or  the  relations  between  hus- 
band and  wife  before  his  arrival  in  Montreal,  would 
neither  be  a  defence  to  his  guilt,  nor  should  be  taken  into 
account  as  prejudicing  their  minds  against  him.    That 
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any  promiBes  made  after  his  arrest,  while  possibly  they 
might  show  an  indication  of  a  desire  to  do  better  in  the 
futare,  would  not  avail  the  defendant,  as  the  offence 
(^harged  against  him  was  committed  before  his  arrest,  and 
sorrow  therefor,  or  promise  of  amendment,  could  not  ex- 
cmse  an  offence  already  coo^mittod.     Verdi<:t :  Guilty. 

Maclaren,  Leet,  Smith  &  dmtth  for  private  prosecution- 

£^mMi(/ C/tMirm  for  prisoner. 
(8.  P.  L.) 


lan. 

IUcId* 
ArvnL 
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\  September  26,  1891. 

Coram  Laoobtb,  0.  J.,  Baby,  Bosh^,  Wurtele,  J  J. 

ROMEO  H.  STEPHENS, 

{Defendant  in  Court  below), 
'  '  Appellant; 

AND 

ROBERT  GILLESPIE,  es-qual., 

{Plaint^  in  Court  below), 

Respondent. 

Action  for  reformation  of  account — Form  of  judgment  therein 
—Desistment  from  part  of  Judgment — Costs. 

Hwj> :— 1.  In  «n  action  againat  ail  agent  for  reformation  of  an  account 
rendered,  where  the  judgment  ordere(|^  the  account  to  be  reformed 
within  thirty  daya,  by  adding  to  the  balance  offered,  certain  auma  pro- 
ved to  have  beflh  omitted  in  the  account,  and  the  judgmeiit  prooeeded 
to  condemn  the  defendant  to  pay  the  amount  omitted,  before  ttw 
Imlanoe  dne  and  payable  had  been  establiahed  in  due  conrae  of  law, 
that  the,  latter^pait  of  auch  judgment  ia  irregular  and  erroneoua. 

2.  Where  th^  plaiotift'desiated  from  tlie  latter  partof  the  judgment  above 
mantioiied,  and  obtained  aete.  o(dln$tement,  pending  an  appeal  by  the 
deibndaUt  ttom  the  judgment,  that  the  respondent  should  be  held 
only  for  the  ooats  of  the  appeal  up  to  the  time  when  he  obtained 
.  aele  of  di$uUment  as  aforesaid,  and  that  the  appellant  having  fitiled 
on  the  other  grounds  of  appaal,  sho^d  be  condemned  to  pay  the  ooats 
of  the  appeal  froip  the  date  when  aete  waa  obtained. 

Appba]  4  from  a  judgment  of  the  Superior  Court,  district 
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o^  Montreal  <Tait.  J.).  June  8,  1889.  in  the  followiiig 
termi :— r 

"The  Court,  «to......  '\ 

"  Odoiidering  that  the  plaintiff  Hm  proved  the  matevial 
alh'gationa  of  his  declaration,  and'  partiimlavly,  tliat  ih» 
accounts  produced,  rendoned  by  de(eiidant  to  plalinpifT, 
therein  referred  to,  and  which  plaintiff  Houks  to  haVe 
tifled  by  the  present  action,  are  erroiieoiia  in  that  d^f^nd- 
ant  has  failed  to  account  therein  for  i^e  following  sUniH, 
to  wit,  the  sum  of  |1,882.46  recoived  by  him  from  Meurs. 
Whitney  &  Mortopi  by  their  cheque  for  that  amount, 
dated  16th  July,  1875  ;  the  further  sum  of  1720.76  dtawn  , 
by  him  from  the  same,  firm  by  tVir  cheque  forj  tjiat'^ 
amouiit  dated  ipth  May,  1876,'  which  tViro  sums  defeijiid- 
ant  admits  to  have  reoeiyed  by  the  admissions  filed  l^t;h 
June,  1888 ;  the  further  sum  of  1/^40.24)  being  fcfr  J^ 
balance  of  the  purchase  price  of  the  JiDuth  half  lot  |Nopi^^ 
in  the  16th  concession  of  South  Plant^onet,  .soli^lto  onis 
Touasaint  Lidonde,  as  8h</wn  by  pla,intiff's  e'zhit>it  A2, 
and  by  the  dead  e^eouted^in  favor  of  said  purohaseiMated  '^ 
1st  June,  187t,  by  whi^  deed  defendant  acknowledged 
having  received  the  entire  purchase*- price ;  the  further 
sum  of  $54.06,  being  ihe  balance  of  the  purchase  price  of 
lot  No  18  in  the  17th  concerseion  of  South  Plahtagenet, 
sold  to  one  Francis  Yilleneuve,  as  show^  by  plaintiff's 
exhibit  A8,  and  by  the  deed  executed  ^n  favor  of  said 
purchaser  dated  27th  July,  1876,  by  which  deed  d^f^nd* 
ant  acknowledged  having  received  the  entire  purchase 
price ;  the  further  sum  of  $256.40,  being  balance  of  pur- 
chase price  of  thia  south  half  of  lot  No.  13  in  the*  seven- 
teenth concession  of  said  Sputh  Plantagenet,  originally 
sold  to  one  Antoine  Mercier,  and  subsequently  dividend 
and  deeded,  one, half  <to  said  Mercier  and  the  other  half 
to  one  Longtin,  fM  show^  .by  exhibit  No.  1  of  plaintiff 
an^  the  deed  to  said  partjibs,  dated  21st  July,' 1877,  by 
which  deeds  defehdaiktj  i^;k;nowledged  having  received 
the  entire  purch^^  jteiee  ;*the  fu|>ther  sum  of  $161.82, 
being  for  the  balance  orMtlAi  purchase  price  of  the  west 
half  of  tot  Ni>rl^,  ig^th<^finti^c<mewwiott-«f-0<tmhertB 
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Hold  to  one  RobiuRon  Buroh  m  Hhown  by  plaintiff 'p  ex- 
hibit A4,  and  b/  the  detids  exeouted  iu  favor  of  said  par- 
(;h««er  dated  20th  Oct.  1878,  by  ifrhich  defoudant  aok- 
iK)wledg(Ml  having  received  the  eniiire  panihaae  price  ; 

"Oonnidering  that  naid  several '  lumB  form  united  the 
sum  of  |2.814.(i({,  for  which  the  (jlt^fendant  has  failed  to 
account  in  said  accounts  althougfaf  said  siini  w^  received 
by  him  for  and  on  at^count  of  plailntitF,  and  ban  altto  failed 
to  establish  any  good  reason  why  he  should  not  amcount 
for  the  sdmc ; 

'*  Oonsidering  that  plaintiff  hag  eiitablished  his  right  to 
have  said  accounts  rectified  by  having  said  sum  included 
therein  aa  having  been  received  by  defendant,  and  to 
have  the  balance  shown  by  the  last  account  of  date  Ist 
July,  1881,  as  due  by  defendant  ^o  plaintiff,  to  wit,  $925.70, 
inoreaaod  by  the  said  sum  of  #2^814.66  ; 

"  Botli  order  and  adjudge  thkt  defendant  do  reform  the 
hereinbefore  mentioned  account  so  rendered  by  him  to 
plaintift\  within  thirty  days  from  this  date,  and  do  include 
therein  the  said  item  amounting  to  the  Maid  sum  of  |2,- 
814.66,  ^d  account  to  bo  so  reformed  by  defendant  under 
oath,  and' 

"  Doth^  further  condemn  said  defendant  to  pay  over  to 
plaintiff  the  said  sum  of  $2,814.66,  together  with  the  said 
sum  of  $926.70,  with  interest  on  said  two  sums  from  the 
12th  of  October,  1882,  being  for  the  five  years  imme- 
diately precedinjg  the  date  of  the  service  of  this  action 
(0.  0.  Art.  2260-2267-2180)  until  paid,  the  whole  with 
costs,  c/M/rot^t,  etc."    --^         -  - 

Sept.  19,  21,  1891.] 

Oeoffrion,  Q.C.,  and  Carter,  Q.C.,  for  appellant  r-^ 

The  respondent  bringB  his  action  in  his  jcapacity 
devisee,  in  trust,  and  sole  acting  executor  of  tpe  last 
4i{  the  late  Robert  Gillespie,  his  father,  formerly  of 
treal.  / 

By  the  declaration  the  respondent  alleged  (that  ^e  l^d 
appointed  the  appelli^t  about  the  2^h  of  JannaiT;  1864, 
as  agent,  and  that  appellant  con^nued  to  ^t  as  such 
agent  np  to  tha  Irt  Jnly,  1881,  ja  the  maBagwaaw>t-ftM= 
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dlapo««l  of  t»opeTt!«i  bdlonfirfniir  to  the  «Bt«t«'  of  the  iMf  ;* 
Kolwrt  GlUoBpi*-.  more  i>»rtUul«rly  thoiiu  iitaatMl  in  the 
province  of  OnUrio,  that  a»  taoh  ageiit  he  Jiad  reoeivod 
certain  sami  for  which  he  had  not  ftooonnted. 

A  ftirth«r  oUim  wwt  mmU  for  |1»25.70  to  h«i  found  in 
an  account  datod  th.*   IhI  <ir  July.  1881,   rendered  by  up 
p«'llant  to  respondent,  and  whick  rt^apiiudeut  claimed 
had  not  been  remitted.  , 

It  waa  alleged  that  on  the  22nd  Heptehiber,  1888,  the^ 
reapondent  had  instituted  an  action  againHt  appellant 
and  obtained  a  judgment  in  the  Superior  Oourt,  but  thttt 
the  Court  of  Queeu'a  iJench  ceversed  thia  judgment  (M. 
L.  R.,  8  Q.  B.  167),  but  reserved  the  right  of  roaj)ondenfc  to 
Wi^mand  that  th^  errors  and  omissions  which  shoald  he 
eatabliihed  might  be  corrected,  and  the  account  reformed 
with  regard  thereto. 

That  on  appeal  to  the  Supreme  CoUrt  of  .Oanada,  the 
judgment  of  the  Court  ^Queen's  Bench  ^aa  confirmed. 

fiy  the  prayer,  the  r^^nCuMxi  asked  that  the  statements 
of  account  rendered  by  appellant  to  respondent  should 
be  declared  to  be  incomplete  and  insufficient,  and  that 
respondent  should  hv>  ordered  to  reform  the  same  within 
a  delay  to  be  fixed  by  the  Oourt,  and  to  include  therein 
the  amounts  receive^  by  him  from  sundry  persons,  that 
he  shoald  be  condemned  to  pay  the  sum  of  #2,814.66, 
together  with  the  sum  of  $926.70.  with  interest ;  that  ho 
should  be  held  by  cmtrainte  par  corps  to  thp  payment  of 
this  sum,  and  that  he  should  be  furtheij|toilt"'ged  to 
hand  over  the  voache4||apon  which  ^^^BHM&P^'^ 

The  judgment  appealed  from  is  mani^st^  erroneous. 
it  finds  that  the  appellant  has  received  the  different  sums 
fipom  Whitney  &  Morton  and  others,  amounting  to  |2,814.- 
4^hat  appellant  has  failed  to  account  for  the  same, 
itjiitlbts  thtf^  appellant  to  reform  within  thirty  days, 
^^^,  t^^ccounts  by  him  rendered,  by  having 
.ilance  snlKvlii-by  the  account  dated  Ist  July,  1881, 
126.70,  increased  by  the  said  sum  of  $2,814.66,  but 
the  judgment  goes  further,  and  condemns  the  appellant  to 
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pay  to  tho  reapond<«iit  th«  mM  nam  of  |8.814  66,  togetlet 

with  th««  aam  of  lU'iSTO,  the  whol«   witll  interent  and 

co«U :  ao  that  by  th«  judgm«nt,  although  ihe  app«llaut 

r<Morui  thit  ao4H)uittN,  aud  might  ahow  that  notbtng 

g.V^it'  n«vnrth«^lM«i,  thare  ia  a  condemnatioh  agafnit 

^'^S^IliU''""'*"^'''  ^'*^  'nt«r»^t  and  roNta. 
"ro*^w>ettl  b»4ng  takoii  tho  rwapoudent  endea- 
^  oorreorij^u  judgmoiit  ao  rtrnderifd,  and  Nurv«d  »• 
^iiotic«T 'dated  12th  July,  1889,  ofForing  to  oonaent  to  the 
judgment  bwiug  roformed.  Tbia  waa  followed  ky  a  mo- 
tion iflado  b«foro  thia  Court,  on  the  Iftth  September,  1889^ 
■utting  forth  the  above  notice,  offering  To  «!onsent  to  tho 
judgment  btjiug  reformed,  and  asking  that  the  judgment 
appttaled  from  be  reformed,  and  the  record  aent  baoic  to 
the  Superior  Court  for  l\irther  at^judication,  after  the  ap- 
pellant had  reformed  hiH  acoounta,  or  made  default  to  do 
MO,  but  thin  motion  waa  nflftranted. 

The  Appellant  aubmita  that  neither  the  notice  of  the 
12th  of  July,  nor  the  motion  of  the  16th  September,  can 
avail  the  reapotident.  If  the  reapondei^t  wiahed  to  re- 
nounce the  judgment— in  whole  or  in  part,  he  could  by 
giving  a  notice  in  conformity  with  Article  477  of  the 
Code  of  Civil  Procedure,  have  renounced  to  the  jadj^ment 
—or  a  part  thereof,  and  have  such  renunciation  recorded 
by  the  prothonotary.  Had  this  been  done  the  case  would 
have  beea  placed  in  thie  aame  position  as  it  was  before 
judgment ;  the  offer  to  renounce  is  not  sijfficiunt,  it  must 
*  ^'^  *  j^  renunciation  itself,  and  this  must  be  signed  by 
the^ptStiy  himself,  or  some  duly  authorized  person  on  hit 
behalf,  as  attorney  ad  hoc;  PrtfoHtaine  v.  Brown,  1  Q.  L. 
R.  60.        \  • 

Moreoveft  the  offer  to  renonncna  to  the  judgment  did 
not  go  far  eWgh,  as  it  shouM  have  included  the  sum  of 
♦926.70.        \ 

As  the  jud^ent  becaiQ^e  a  final  judgment  from  the 
condemnation  made,  the  proper  coarse  for  the  respond- 
ent to  follow  would  have  been  to  renounce  to  the  judg- 
ment, to  have  allowed  the  came  to  be  re-inscribed,  and  to 
have  had  an  interlocatorv  iudnrmeni 
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'  fldatiou  6f  the  jtocoimts ;  he  could  have  ohtained  ode  of 
his  renunciation,  and  have  then  applied  to  thin  Oourt  to 
have  the  appeftl  dismissed,  upon  his  paying  the  costs 
^incurred,  buithis  he  has  not  done.  He  has  never  re.- 
nounced  or  desisted  from  the  judgment.  The  appellant 
could  not  by  the  nptice  of  12th  July,  4889,  be  forced  to 
consent  to  a.  judgment,  or  to  a  modification  thereof,  but 
^  by  a  proper  proceeding,  (which  was  not  followed  by  the 
respondent)  as  indicated  b^  Article  477,  appellant  could 
have  been  compelled  to  accept  a  judgment,  under  reserve 
of  a  right  to  appeal.  ^ 

The  respondent  has  no  right  to  force  the  appellant  to  . 
appeal:  from  a  final  judgment — and  incur  all  thir  costs 
incident  to  such  an  stppeal,  when  by  following  the  estab- 
l^hed  procedure,  these.costs  couid  have  been  avoided. 
Had  the  judgment  been  simply  an  interlocutory  one,  the« 
appellant  would  have  been,  in  a  position  either  to  submit, 
or  ask  for  leave  to  appeal  but  ibis  has  been  denied  him 
by  the  course  adopted  by  respondents 

Biique,  Q.C.,  and  A.  D.  Nicolls,  for  respondent :— - 
*   The  respondent  instituted  this  action  in  the  Superior 
Court  to  obtain  two  things  : 

1.  The  reformation  of  accounts  rendered  him,  in  his 
quality  of  executor  of  the  estate  of  the  late  Eobert  Gil- 
lespie, his  father,  of  London,  England,  part  of  whose  es- 
tate was  in,  Canada,  and  for  which  part  the  defendant 
appellant  had  been  agent ;  and 
:-  '2.  TV>  obtain  paytoent  of  the  amount  ^ue. 

The  accounts  wjiich  had  been  rendered  were  filed  in 
the  Superior  Court,  and  the  plaintiff"  ou  the  8th  June, 
1889,  obtained  a  judgment  ordering  this  reformation  of 
the  accounts,  to  include  certain  amounts  proved  to  have  . 
been  omitted,  in  all,  $2,814.66  ;  but  the  Court  went  further 
than  was  then  necessary,  and  condemned  the  defendant 
io  the  pca/ment  of  suoh  amounts,  and  a  balance  shown  by^ 
appellant's  accounts.  |925.7%,  or  in  all  $8,740.86.  ^"' 

The  present  appeal  was  instituted  from  this  jttdgment  .- 
on  the  4th  July,  1889,  and  on  the  8th  of  the  same  month 
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the  present  respondent  filed  a  notice  of  his  consent  to 
liodif||^/the  judgment,  as  follows : 

Tak^*  notice  that  the  respondent  hereby  offers  to,  con- 
senf^to  the  judgment  rendered  herein  on  the  8th  of  Jnne 
last  past  (1889)  bein^  reformed  in  such  a  way  as  to  sub- 
stitnte  to  the  following  portion  thereof,  to  wit :  "  ahd 
"doth  further  condemn  said  defendant  to  pay  over  to 
"  plaintiff  the  said  sum  of  |2,8i4.66,  etc.,"  the  follow- 
ing, "The  Oourt  reserving  to  adjudicate  upon  the  other 
^'conclusions  taken  by  plai^ntiff  after  the  sai4  defendant 
"has  reformed  the  said  accounts  as  above  or  has  made 
"default  to  do  so,"  and  to  hai%  withdrawn  for  the  pre- 
sent the  following  w<^i-d8  from  the  last  paragraph  but 
one  of  said  judgment/  "  and  to  have  the  balance  shown 
"  by  the  last  account  of  date  1st  July,  1881,  as  due  by 
"^  "defendant  to  plaintiff,  to  wit,  1925.70  increased  by  the 
"said  sum  of  12,814^66." 

In  the  foUowii^  term  the  respondent  moved  to  have 
the  judgment  so  reformed,  uiiderstanding  that  th^e  appel- 
lant was  going  to  acquiesce  therehi ;  but  this, being  ap- 
parently an  error,  and  the  appellant  declaring  he  did  not 
acquiesoe,  the  Court  granted  respondent  acteot  the  offer 
to  modify  the  judgment.  The  offer  and  motion,  npon 
which  aef«  was  granted,  were  made  by  the  attorneys  of 
record  for  the  respondent,  and  formed  part  of  the  appeal 
proc^dings,  and  should  be  entirely  sufficient.  In  order 
to  avoid  doubt,  however,  the  respondent  filed  with  his 
answers  to-reasons  of  appeal,  a  special  authorisation  to 
his  aUorneys  of  record,  from  Mr.  John  Mclntpsh,  attorney 
in^Ouiada  for  the  said  respondent  under  a  power  of  at- 
tornley  ^hich,  amongst  other  powers,  included  that  ne- 
cessary for  the  purpose. 

The  respondent  now  takes  the  position  that  he  has 
mad»^  effective  offer  to  modify  the  judgment  rendered, 
so  that  it  would  only  be  a  jud^pnent  ordering  the  refor* 
mation  of  the  accounts,  and  readiMng  the  respondent's 
rights  to  proceed  to  a  judgment  ordering  payinent,  after 
the  reformation.  < 
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Sept.  26, 1891.]  j 

The  judgment  was  modified  as  follows  : 

"The  Court  of  Our  Lady  the  Queen,  noW  here,  hiving 
heard  the  appellantand  respondent  by  their  counsel  res- 
pectively, examineol  as  well  the  record  a^d  pro^ieedings 
had  in  the  Ciourt,  as  the  reasons  of  appeal/  filed  by  the 
appellant,  the  answers  thereto,  and  the  consent  filed  by  the 
respondent,  for  a  modification  in  the  judgment  appealed 
from,  and  mature  deliberation  on  the  whole  being  had  ; 
,>"  Seeing  Jtfeat  the  tespondent  by  iis  action  seeks  a  re- 
'ormation  of  the "  ftccounts  renderediby  him  to  the  appel- 
lant, as  hisagehf  6f^^^ 


so  rendered  on  the  1st  day  of  July;'J|l881,  with  respect  to 
six  sums  which,  ^he  alleges,  were  omitted  by  the  appel- 
lant in  such  accounts,  viz  :  $1,882.45  received  by  him 
from  Messrs.  Whitney  &  Morton,  by  their  cheque  dated 
16th  July,  1876  ;  $720.70,  also  received  by  him  from  the 
said  Whitney  &  Morton,  by  their  cheque  dated  10th  May, 
1876;  $249.24,  received  from  Toussaint  Lalonde  for  the 
balance  of  the  price  of  the  south  half  of  lot  No,  2.  in 
the  15th  range  of  the  township  of  South  Plantagenet, 
under  deed  of  sale  da^ed  1st  June,  1877  ;  $54.06,, received 
from  Franpois  Villeneuve,  for  the  balance  of  the  price 
of  lot  No.  18,  in  the  17th  range  of  the  said  township  of 
South  Plantagenet,  under  deed  of  sale  dated  27th  July, 
1876 ;  $256.40,  received  from  Antoine  Mercier  and  Louis 
Longtin,  for  the  balance  of  the  price  of  th^  south  half  of 
lot  No.  13,  in  the  17th  range  of  the  said  township  of 
South  Plantagenet,  under  the  deeds  of  sale  dated  the  21st 
of  July,  1S77 ;  and  $151.82,  received  from  Launcelot  Ko- 
binson  Burch,  for  the  balance  of  the  price  of  the  west  half 
of  lot  No.  16,  in  the  first  range  of  the  township  of  Cum- 
berland, under  deed  of  sale,  dated  20th  October,  1878; 
forming  in  all  the  sum  of  $2,814.66,  and  asks  for  a  coii- 
■demnation  against  the  appellant  for  the  said   sum  of 
12,814.66,  and  also  for  the  sum  of  $925.70,  being  the  ba- 
lance appearing  to  be  due  to.  the  respondent  by  the  last 
of  the  accounts  rendered,  bearing  date  the  Ist  of  July, 


1881,  with  interest,  at  the  rate  uf  7  percent  perimmtta- 
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ttam  the  date  at  which  the  said  sums  were  respectively 
Received ; 

"Seeing  that  by  the  judgment  appealed  from,  to  wit, 
the  judgment  rendered/by  the  Superior  Court  at  Mon* 
treal  on  the  8th  of  June,  1889,  the  appellant  i^  adjudged 
and  ordered  by  the  first  paragraph  of  the„ adjudication,  to 
reform  his  said  accounts  within  thirty  days  from  its  date, 
and  to  include  therein  the  above  mentioned  sntns,  amount- 
ing to  $2,814.66,  and  is  also  by  the  ^econd  and  last  para- 
graph of  the  adjudication,  condemned  to  pay  to  the  res- 
ident the  said  two  sums  of  $2,814.66  and  |925.'70,  wit^. 
%terest^fipo»4be  14kh  of  Qetobefe;  :18«8^/  --"--^^^^^^^^--^" 
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L;^v|i-»  "^onsideHiig  thi6;t'it  lifj^pearsby  theprM 
v^    the  respondent  received  the  above  mentioned  six  sums 

of  money,  and  omitted  to  include  them  in  the  accounts         fi^, 
rendered.by  him,  from  time  to  time,  to  the  respondent, 
and  t|kltt  he  is  accountable  therefor,  and  consequently 
amenableto  a  reformation  of  the  accounts  so  rendered  by 
him ; 

"  Gonsidering  that  before  proceeding  to  condemn  the 
appellant  to  pay  any  sum  as  and  for  the  balance  due 
under  the  said  accounts,  it  is  necessary  to  allow  him  to 
reform  his  accounts,  and  to  arrive  at  a  settlement  of  the 
balance  which  might  be  due  either  by  an  acceptance 
of  the  accounts  so  reformed,  or  on  a  contestation  thereof, 
or  if  he  should  fail  to  reform  his  said  account,  to  proceed 
to  establish  such  balance  in  the  manner  provided  in  Jiirti- 
cle  683  of  the  Code  of  Civil  Procedure  ;  ' 

"Gonsidering  therefore  that  there  is  no  error  in  the 
first  paragraph  of  the  adjudication,  contained  in  the  judg- 
ment appealed  from,  ordering  the  appellant  to  reform  his 
accounts,  with  respect  to  the' six  sums  omitted  as  above, 
mentioned,  but  that  there  is  error  in  the  second  and  last 
paragraph  of  the  said  adjudication,  condemning  the  ap^ 
pellant  to  pay  the  said  sums  of  $2,814.66  and  $925.70  to  ^ 
the  respondentj  before  the  balance  due  and  payable  ha^  ^^ 
been  established  in  due  course  of  law ; 

"  Seeing  that  the  respondent,  on  the  return  of  the  wdt 
of  appeal,  declared  that  he  was  willing  that  the  yajSiff- 
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ment  appealed  from  should,  be  modified  by  striking  out 
the  second  and  last' paragraph  of  the  acyndication,  and 
that  act  was  granted  to  him  of  the  production  of  his  con- 
sent to  that  effect ; 

"  Seeing  that  a  judgment  could  thereupon  have  been 
obtained,  modifying  the  judgment  appealed  from,  with- 
out iiicurring  all  the  further  ordinary  costs  of  an  appeal ; 

"Oonsidering  that  it  is  desirable  to  discourage  and, 
when  possible,  to  prevent  the  incurring  of  nnnecessai^y 
costs ;  V 

"  Doth  set  aside  the  adjudication  of  the  judgment  ap- 
pealed^frqmi  Midprocaeding  to  render  th»judgmentwhleh' 
should  have  been  pronounced ; 

"  Doth  a^udge  and  order  the  appellant  to  reform  the 
accounts  rendered  by  lum  to  the  respondei^t  up  to  thci 
1st  day  of  July,  1881,  within  80  days  from  this  date,  and 
to  include  theroin  the  sums  hereinafter  mentioned,  which 
he  omitted  therefrom,  and  which  he  had  received  from 
the  following  persons,  to  wit :  {enumeration  w  above),  form- 
ing in  all  #2,814.66,  and  to  render  such  reformed  account 
under  oath,  and  to  file  the  same  in  the  prothonotary's 
o£Gloe  within  the  delay  above  fixed,  together  with  ^vou- 
chers in  8upi>ort  thereof,  reserving  to  the  said  Superior 
Court  to  further  adjudicate  as  to  law  and  justice  may  ap- 
pertain after  the  rendering  of  such  reformed  account,  or 
on  the  failure  of  the  appellant  to  render  one  ; 

"And  proceeding  to  adjudicate  on  the  costs  jn  appeal, 
doth  condemn  the  respondent  es-qwdUi  to  pay  the  costs 
incurred  by  the  appellant  up  to  the  20th  day  of  Septem- 
ber, 1889,  on  which  day  act  was  granted  of  the  produc- 
tion of  the  respondent's  consent  to  the  modification  of  the 
judgment  appealed  from,  of  which  distraction  is  oranted 
to  appellant's  attorneys,  and  doth  condemn  the  appellant 
to  pay  the  costs  jncmrred  by  the  respondent  since  the 
above  mentioned  date,  of  which  distraction  is  granted  to 
rf»pondent's  attorneiys/V^^^^ ^^^^  ^^  ^^  ^  ^  ^  ^^  ' 
V»;.  ■      Judgment  modified. 

Garter  4*  OdUbtein  for  appellants. 

OMpkau,  Hall,  Sf  NicoUsfot respondent. 
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Respondent.; 

TaxationTf^-Insane  a»ylum — CharUable  institutum — Exemption 
I     •  — jR.  S.  Q.  2044,  6146. 

J        -■      ■   ■■    ;      ■       :  ■    ■     •■  r 

Hbu>:— That  an  aaylam  for  the  insane,  eatabliahed  and  incorporated  :by 
an  Act  of  the  l^islatork  and  supported  chiefly  by  voluntary  dona- 
tions, the  members  of  the  corporation  individually  deriving  no  profit 
from  the  institution,  isia  charitable  institution  within  the  meaning 
of  It  S.  Q.  2044,6146,  and  therefore  exempt  from  the  pimnent  of  mu- 
nicipal uid  school  taxes,  fe         "**■;       ■ 

Appeal  from  a  jadgmeut  of  the  Superior  Court,  Mon- 
treal (LoBANOER,  J.),  Oct.  16,  1890,  dismissing  the  appel- 
lant's action  against  the  respondent,  for  municipal  and 
school  taxes  upon  the  buildings  occupied  by  it  as  a  hos- 
pital for  the  insane. 

The  judgment  is  as  follows  :^ — 

"  Ia  Gour,  apr^  avoir  entendn  les  parties,  au  mSrite, 
lu  la  preuve,  examine  la  procfe^u^*  e*  d61ib6r6 ; 

"  Attendu  que  la  demanderes^  reclame  de  la  d^fende- 
resse  la  somme  de  110*7,^89,  pour  taxes  scolaires  et  muni' 
cipales,  et  que  la  d^fenderesse  rdpond  ^  cette  action 
qu'elle  est  une  institution  de  chari);^  et  comme  telle  ex- 
empte  des  taxes  r^clam^s ;  *  r.     t 

"  Ck>nsid6rant  que  par  acte  de  la  legislature  de  la  pro- 
vince de  Quebec  (44-46  Vict.,  chap.  50),  la  defenderesae 
est  incorpor^e  sous  le  nom  de  "  I'Hopital  Protestant  dec^ 
Alidnds,"  pour  soigner,  entretenir  et  gu6rir  lecf  personnes 
malades,  flli6n<yiB  on  mnffrant  dn  derangement  d'esprHy- 
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Coram  Laoos^,  G.  J.,  Baby,  Bossfe,  Wubtelb,  JJ. 

CORPORATION  OF  THE  VILL^CHff^  VERDUN, 

(PlaifU^  in  Court  belou:)t 

"Appellant: 

AND 

PROTESTANT  HOSPITAL  FOR  THE  INSANE,  . 
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on  autrement  incapable  d'afi^r  ponr  elles-mdmeiB,  qn'elle 
Con).ofv«r<tan  ^.j^  p^g  g^^  fondfee  en  vue  de  rfcalistr,  des  b6n6ficeB,  mai^ 
^i^iu?.'    uniqnement  di^ns  an  but  de  charite,  ses  revenns  devant 
^tre  exclusivement  employes  d  cette  fin  ; 

"Oonsidfrant  que  radministrationl  des  affaires  de  la 

d6fenderesse  est  faite  gratnitement,  et  que  les  souscripteurB 

eu](-m6mes  ote^jefoivent  aacun  iut6r£t  sur  le  montant  de 

leur  souscrij^tioii ;  qu'il  import  pen  que  la  dSfenderesse 

ait  emprnnil  aVe^p  int^rdtdes  sommes  d'argent,  on  qu'elle 

-— ^    -     re90ive  de  I'iid^  clu  goftvernement,  cela  ne  changeant  en 

*  '       rien  la  nature  t^\  1^  caract^re  de  rinstitution  de  m6me 

•  "    que  les  fins  pour  lesquelles  elle  a  6t6  fondle  ;^ 

"Gdnsid^rant  qn'aux  termes.des  articleis  2044,  2144  et 
6146  des  Statnts  Refondus  de  la  province  d)^  Quebec,  la 
dSfenderessc  est  ^xempte  des  taxes  r6clam6es  d'elle  ; 

"  Gonsid&rant  que  la  defense  de  la  d^fenderesse  est  bien 
fon$ 

Maintient  la  dite  dSfeb^et  reuvoie  Taction  avec  de- 
pens,  distraits,  etc."  vl        ^ 

Sept.  18,1891.]  "^      "^ 

JV.  T.  BiMt  for  appellant  : — 

The  action  was  taken- to  recover  $107.39,  being  the 
amount  of  municipal  And  school  taxes  imposed  by  the 
municipality  of  the  village  of  Verdun  and  by  the  school 
commissioners  of  said  municipality  in  the  year  1889.  The 
facts  were  not  disputed  on  either  side,  it  being  proved 
by.  the  appellants  that  the  taxes  in  question  were  regu- 
larly imposed,  and,  on  behalf  of  the  respondents,  that  the 
latter  held  the  property  sought  to  be^axed  for  the  pur- 
poses for  which  they  were  incorporated.  The  respond- 
ents' sole  ground  of  defence  Was  that  they  w^re  a  chari- 
table institntion,  and,  as  such,  exempted  from  taxation 
under  certaiii  statutes  of  this  province. 

Exemption  from  municipal  taxation  is  granted  by  Ar- 
ticle 6146  of  the  Revised  Statutes  of  the  province  of 
Quebec  (Municipal  Code,  Art.  712,  Sect.  8). 

'*  The  following  projferty  is  not  taxable  .  .  .  .  ^.  Pro- 
**  perty  belonging  to  Fabriqnes  or  to  religions,  charitable 
*' or  <»dnoational  institntioaB-er-oorpOTationB,  or.ooonpied- 
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"  by  sttch  Fabriqnes,  institationti  or  corporations,  for  the 
"  ends  for  which  they  were  established,  and  not  possessed  ^•[|'"'y*'*" 
''  solely  by  them  to  derive  a  revenue  therefrom." 
;.  Exemption  irofai  school  taxation  is  granted  by  Article 
2044  of  the  Revised  Statutes  of  the  province  of  Quebec. 

"  The  following  are  exempt  from  school  taxes 

v!>  All  buildings  set  apart  for  the  purpose  of  education,  or 
"  of  religious  worship,  parsonage  houses,  *  and  all  chari- 
"  table  institutions  or  hospitals  incorporated  according  to 
"^  "law,  and  the  ground  or  land  on  which  such  buildings 
"  are  erected,  and  also  all  cemeteries."  This  article  is 
supplemented  by  Art.  2144  R.  S.  P.  Q.,  which  extends 
the  exemption  to  all  properties  occupied  by  charitable 
institutions  for  the  purposes  for  which  they  were  insti<  * 
tuted.  .  ■  ...     '         , 

The  sole  question  for,  i^«  consideration  of  the  Court  is 
whether  the  respondents  are  a  charitable  institution  in 
the  sense  of  the  statutes  above  quoted. 

It  is  an  invariable  rule  that  statutes  which  exempt  cer- 
tain privileged  classes  from  the  common  burden  of  taxa- 
tion shall  receive  the  strictest  interpretation. 

It  remains  to  be  seen  whether  there  is  anything  in  the 
charter  of  the  corporation  respondent,  or  in  its  methods 
'or  mode  of  working,  as  explained  in  the  evidence,  to  con- 
stitute it  a  charitable  institution.    . 

The  charter  of  the  respondents  is  contained  in  the  Act 
44-45jyict;,'«hap.  50  (Q.)  This  Act  does  not  contain  the 
vfotdi"  charity  "  or  "  charitable,"  and  simply  constitutes 
certain  persons  and  lOthers  who  uj^ay  be  associated  with 
them,  a  body  corp(;»rate,  for  the  purpose  of  maintuning  a 
Protestant  Hospital  for  the  maintenance  and  cure  of  per- 
sons insane  or  suffering  from  mental  aberration,  or  other- 
wise incompetent  to  act  for  themselves.  It  is  important 
to  note  that  this  charter  does  not  oblige  the  corporation 
to  receive  a  single  patient  or  inmate  |  Without  charge.  The 
only  witness  examined  by  the  respondenis  testified  that 
the  rejspondents  had  been  largely  aided  by  .voliintary  sub- 
scriptions, and  had  also  borrowed  a  considerable '  sum 
from  the  govenmt^rt-ef^e  immnee^^Qaebeoi  for whiofa^ 
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they  g^ranted  a  mortgage  on  their  property,  and  that  pa- 
con>.of^«rduiit|eQ(g  admitted  to  the  inntitution  were  charged  regular 
fees  for  the  oare  ^iven  them  by  the  inititntion ;  those 
able  to  pay  for  themselves  doing  so,  and  the  government 
of  the  province  paying^a  fixed  sum  per  head,  for  the  indi* 
gent  insane. . 

The  only  facts  which,  according  to  the  respondentH, 

prove  the  latter  to  be  a  charitable  institatibn  ^re,  -that 

the  object  of  the  asylum  is  nbt  to  make  money  ;  that  the 

>/'  charges  to  patients  are  made  with  the  object  of  making 

T — -    —     the  institution  self  sustaining ;  and  that  those  in  charge 

of  the  institution  derive  no  individual  profit  from  the  eu- 

V      ter prise.    With  regard  to  the  last  named  circumstance 
there  would  seem  to  be  some  confusion  between  the  cor- 
poration and  the  persons  who  have  individually  contri- 
buted money  towards  the  maintenance  of  the  instiMition. 
"«%  '    There  is  no  doubt  that  the  latter  have  been,  andare,  in- 

dividua]|ly  charitable  in  making  these  donations.  As  the 
question  at  issue,  however,  is  whether  the  corporation 
respondent,  as  a  corporate  body,  is  a  charitable  institu- 
tion, the  individual  charitable  acts  of  persons  interested 
in  its  corporate  work  can  have  no  bearing  on  the  case, 

"It  will  not  be  disputed  that  charity  in  its  general  ac- 
ceptation, implies  a  gift  of  soniething  without  receiving 
payment  or  remuneration.  The  legal  interpretation  given 
io  the  vvord  does  not  differ  from  the  leaning  usually 
attached  to  it,  the  accepted  definition  of  charity  being' "  a 
"  gift  to  a  general  public  use  which  extends  to  the  poor 

^  "  as  well  as  to  the  rich,"  {per  Lord  Chancellor,  in  Jones  v. 
Williams,  2  Amb.  651).  To  be  considered  a  charitable 
institution  from  this  point  of  view,  and  according  either 
to  the  popular  or  the  legal  signification  of  ibe  word 
"charity,"  the  respondents  would  have  to  establish  that 
they  did  what  they  had  to  do,  or  gave  what  they  had  to 
give,  whether  to  individuals  or  to  the  public,  gpratui- 
tously,  and  without  receiving  payment  therefor.  This 
7  V       has  been  made  tjbe  test  in  a  number  of  cases  in  American 

jurisprudence  where  analogous  questions  have  been^ub- 
mitted  for  decision.  /  .  '  * 
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From  the  point  of  view  that  hM  been  taken  in  English       <**'• 
Ooarts  it  is  "theaoarce  from  which  fanda  are  derived,  *'«*»• '•'/•"'"• 
"  and  not  the  purposes  to  which  they  are  dedicated,  which    '""JSjuJIi* 
"  constitutes  the  use  charitable "   (per  Vice-chancellor 
Leac^,  in  Attorney- Oetural  v.  Heeti$,  2  Sim.  &  Stu.  77). 

If  this  were  to  be  taken  as  the  test,  it  would  be  neces- 
sary in  order  to  constitute  the  respondents  a  charitable 
institution  that  their  funds  should  be  derived  entirely 
from  free  gifts,  whereas  as  a  matter  of  fact  they  are  largely 
dependent  on  money  borrowed  from  the  government, 
and  for  which  the  government  holds  a  mortgage  on  their  ~ 

property.  i 

Finally,  if  we  consider  the  general  principle  on  which 
certain  l>odies  are  considered  charitable,  and  as  such  ex- 
empted  from  the  burden  of  taxation,  we  shall  find  that 
"  it  is  upon  the  ground  that  they  perform  service  for  the 
"  public  and  to  some  extent  at  least  relieve  the  state 
"  from^  expense." 

Cbo%,  Taxation,  p.  202. 

So  far  from  performing .  any  gratuitous  Hewi^  to  the^ 
public,  individually  or  collectively,  the  corporation  respon- 
dent charges  everyone  full  value  for  wha^t  it  gives,  while 
any  service  it  does  for  the  state  is  done  at  the  expense  of 
the  state*  and  consequently  cannot  be  considered  to  re- 
lieve the  latter  from  expense.  I 

£r.  H.  Duviiso}!,  Q.C,  for  respondent  :— 

Bespondeiits  are  incorporated  in  virtue  of  44-46  Vic- 
toria, P.  Q.,  chap.  60,  for  the  purpose,'  according  to  the 
pi'eamble  of  the  Act,  of  erecting^and  maintaining  sH^* 
pital  "for  the  care,  maintenance,  and  cure  of  persons, 
"being  insane  or  suffering  from  mental  aberration,  or 
"otherwise  incompetent  to  act  for  themselves,"  and  be- 
ing Protestants,  and  with  the  object  of  making  provision, 
for  the  wants  and  forHhe  employment  of  such  afflicted 
persons  in  so  iiEtr  as  they  may  be  capable  of  work,  and 
with  the  object  of  their  support  and  cure. 

Further,  it  is  provided  in  the  Act  of  Incorporation 
"  That  all  and  every,  the  rents,  revenues,  issues  and  pro- 
"  fits  of  all  the  property  of  the  corporation  shall  be  applied 
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solely  for  tho  pnrpoMir  of  the  corporation  and  tho  pay- 
QMp.orvaniiia.^'  meni  of  all  Huoh  outlays  and  oxpenditrure,  aa  may  b« 
**  legitimately  incurred  in  connection  there witk,  and  for 
"*the  carrying  into  effect  of  the  objecta  contemplated  by 
"the  Act."  ^  '     , 

It  is  indubitable  that  all  the  property  upon  which  Itho 
taxes  have  heen.levied  by  the  corporation  of  Verduii  is 
h«ld  by  the  Hospital  solely  for  the  pbjects  for  which  it 
was  incorporated,  and  not  for  the' purpose  of  denying 
any  income  therefrom.  Nono  of  it  is  rented  to  any°(^e|r ; 
and  the  produce  obtained  from  the  farm  is  used  §?J|h« 
maintenance  of  the  statf,  inmates,  and  attendantB.vtiid 
indeed  does  not  suffice  for  the  purpose;  i^dditionW  jud 
by  voluntary  subscriptions  of  the  charj^table  pubtto  being 

necessary.  ' 

Under  these  circumstances  respondeftts  contend  that 
there  can  be  no  doui)t  that  the^  are  extenipt  from  taxation 
under  the  provision*  «f  law  above  medjj^hed. 

Sept.  27,  1891.]      \  '  '*':,'*. 

Tile  Court  unanimously  affirmed  the  judgment  appealed 

from.  i  ,    " 

]  '  Judgment  c^mfirmed.^ 

JV.  T.  Ridle  for  appellant.       -  , 

Dawiiiion  4- iWcAM^  for  respondent. 
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Nov6mb«r  27,  1891. 


Poram  Laoovti,  Oh,  J.,  Bo0si<  Bla^ohbt,  Wurtbli  ( 
•nd  Tait,  JJ.  ^ 

jrOHN^,MoVBY.  , 

Appbllaiit; 

-^  HART  lloVET  »t  vib, 


IV«adii 


^pifendant  im  Ctntri  bihw), 

BEBPOlTDBlfT. 


ng-'Dtmitmr — BuffieUnof  of  aUegationt— 
^  I .    i  Componmd  inUtrest. 

Hnp:— Wb«ra  the  ptftintiff  oUInicd  •  Mrtaln  oapiUl  •am,  and  ildo  oom- 
^palbt^  oomponod  iQterMt  m  w«11  m  inteiMt  thereon,  and  alleged  aa 
to  the  total  anuNiDt,  "  which  aaid  Ubt  mentioned  aam  the  aadd  de- 
"  fendanl  hath  <iKan  admltitiid  to  owe  and  promiaed  to  pay  to  the 
"  aaid  plaintiff;  bat  haa  alwayi  neglected  to  do  ao,"— that  the-^lega- 
fiooa  of  the  dedaration  Jtiatiflkd  a  ooAoloaion  for  the  whole  amoant, 
and  that  it  waa  not  neoeaaaif  to  allege  apeoially  that  the  defend- 
ant hpd  promiied  to  pay  eompoond  Intereat 

■■  i  ■• -i-:  .•,     .•4'.  ■ 

APPEAlji'nrbntitA  ihterldontoryjadgmeniof  theSaperior 

'Goart,  Montrfilal  (Paonublo.1  J.),  Sept.  16,  189|1  in  the 

folIo^Bfing  terioB  :-i-  /  "j^ 

"  l^  Q)iir  a|>1^jk8  avdir  entlenda  les  parUes  par  leurs 
avbdits  vox  la  defense  endrcat/plaidte  par  la  difenderesse 
h  la  partie  de  la  demande  c^noemant  rint^rdt  compos6 ; 

"Conaid^raiit  que  le  demandenr  n'alligne  pas  que  la 
difenderesse  %'^Mi  engag6e  A  payer  rint6x|H  compo«6e 
lar  le  prix  de  yente  en  quettion  ; 

"  MMntieni  la  dite  d6fenke  en  droit,  el  renvoie  la  partie 
de  la  demande  par  laqtielle  le  demandenr  rtelame  le  dit 
int6r6t  oompos6v  eanf  rint6r6t  snr  rint6r£t  depnis  Tinitti* 
tntion  de  cette  action,  aveo  d6peB8,  distraits,  etc." 
;iv-KoT.  28, 1891.]  ■-  •^,.^^-^---,---^l--^--.-^-■-:.:------_.^-.:---:^ 

iW«tt*Bf  for  appellant.Qv       ;  4 


Lafiamme^  Q.C,  for  reapondeht; 
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Nov.  27.  1891.)  •     . 

LAixxfTB,  Oh.  J.,  renditred  the  jadgmant  of  the  Oonrt, 
ravening  the  jodgroent  of  the  Oourt  below,  u  followe  :— 

'•  1a  Coar,  etc 

"  Attenda  qnA^  TapfMlant  m  poarvoU  oontre  l'intim^« 
pour  le  rucouvrdineut  de  I*  baUnoe  du  priz  d'uu  im- 
meuble,  p»yable  par  VMniHmuntii  annaeis,  aveo  int^rAt 
payable  wm«itriellem«nt,  qu'i^^apitaliae  toait  lea  aii  moiH 
Tiiit^rAt  du  aeraefltre  4chu,  et  W!cUm«  (>U8aite  intftrAt  Mur 
le  capital  aiiiai  rorin6,  et  qn'il  reclame  par  sa  d6claration 
la  somme  ainni  form^e  de  #1, 1 12.  81,  contenant  ane  8ommt> 
de  1102  ptbyenant  dea  int6r«t«  compoa6i,  maia  qa'il  allfi- 
gpiu  dana  sA  dite  declaration,  apria  avoir  donn6  tona  lea 
oaloala  conatatant  lea  int6rAta  noinpoa^a  et  avoir  reclame 
le  total  de  11,112.81,  compoii6  da  capital  et  dee  iutir^ta 
compoa^B, '  que  la  d^fendereaat^  a  sonvent  reconna  devoir 
'  et  a  promia  de  payer  la  dite  aomme  aa  demandenr,  mail 
'  a  toi\joan  n6glig[6  d'en  faire  le  paiement,'  laquelle  alle- 
gation eat  teztaellement  comme  auit  en  langne  anglaiae : 
'  which  aaid  laat  mentioned  sum  the  said  defendant  hath 
*  often  admitted  to  owe  and  promised  to  pay  to  the  aaid 
'  plaintiff,  but  has  always  neglected  to  do  so ; !  < 

*'  ittenda  que  l'intim6c  plaide  par  defense  en  droit  que 
Taction  eat  mal  fondle  jusqa*&  concurrence  de  la  dite 
aomme  de  1 102,  montant  des  interdta  composes,  parce 
qu'il  n'est  paa  aU6gu6  que  Tintimee  devait  payer  lea  irn^ 
tereta  composte,  et  parce  qu'il  n'appert  pas  que  la  nattirei 
dea  obligations  de  I'intimee  telles  que  relatdea  donne  le 
droits  I'appelant  de  r6clamer  dea  interdta  compos^K       * 

"  Attendn  que  par  le  jugement  interlocntoire  rendu  en 
oette  cause  par  la  Oour  Sup6rieure  aiegeant  4  Montreal 
dana  le  dit  district  d§  Montreal,  le  15  aept.  1891,  la  dite 
defenae  en  droit  a  6t6  maintenue,  et  la  partie  de  la  de* 
m'ande  par  laquelle  I'appelant  re^olame  le  dit  interet  com- 
pose a  6t6  renvoyee,  pour  le  motif  que  I'appelant  n'alligae 
pas  que  I'intimde  a'et'ait  engag6eye  payer  rtnter^t  com* 
~poa6  aur  le  prix  de  la  vente  en  qnetition  ;  /  "  "L 

^' Oonaiderant  que  I'aliegation'-coinenne  dans  la  decla- 
ration, '  que  la  defenderesse  a  souyenV  roconnn  devoir  et 
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of  the  Oonrt, 

,  OH  follows  :— 
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*  •  promit  de  p«]r«r  ta  d«niAndear  U  lomma  forin6«  pMr 
'  U  capital  «t  1m  intArAta  oompoa^'  lafflt  oomme  baae 
d'ana  oondamnatioo  contn)  I'intim^  poor  !«•  iatAr«ta 
•Mmpoate  r«clam4a,  ni  laa  faita  altiai  all«ga«a  aont  admia 
par  rintim^Moas'iU  «ont  «tablis  par  une  preav«  l(>g»\«, 
«t  qa«  rintini6«  pouvait,  si  alia  na  troavait  paa  lallAga- 
tion  saflBiaammaiit  d4taill6u,  demaader  dea  partioalaritte 
avant  da  plaider  ;  \    . 

"Oontidftrant  partant  qu'llya  i^ai  jng*  dans  le  dit 
jagement  interlooutoire ;  ' 

"  Infirme  le' dit  jagameat  iaterlocutoire,  at  prooMant  i 
rendre  le  jagement  qai  aurait  da  Atrd  pronono6,  renvoia 
la  dtte  d^fenae  en  droit  areo  dApans,  diatraita  A  Mtrea. 
St-Pierre,  Globenaky  &  Poirier,  lea  aVooata  du  deman* 
dear,  et  condamne  rintimfte  k  payer  A  Fappelant  lea  fraia 
de  I'tppel."  \ 

Jndgiaent  Veverie4. 
8i.  Pitrre,  aiobetuky  8c  Poirier  for  appellant. 

P.  CT.  iZanaiK/ for  reapondent.     —  y       v- 

(J.K.) 


*  June  26, 1891." 

GfffOM  BaBT,  BoSSf,  DOHKBTT.  ClMI^,  JJ. 

COMMERCIAL  MUTUAL  BUILDING  SOCIETY, 
/  {PMU^i  m  Court  b«low)r 
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LONDON  GUABANTEB  &;  ACCIDENT  CO., 

J  (DrfendanU  im  Court  behw),         ; 

Inturtmee,  Ouaraittee-^Oimditiims  of  policy— Interpretation. 

B;  •  eoDdiUoa  of  the  policy  it  was  providad  that  the  oompaajr  iboal^ 

'  aaake  good  to  Uie  empl<^er  nieh  pecooiary  Iom  m  might  be  niiftained 

by  him  by  reaioo  of  the  disboneety  of  the  employee  "  oommi^ad  and 

dIflOOTerad  during  tlie  oontinaanoe  of  this  agraement,  end  within 

three  months  fttm  the  death,  dismissal,  or  retirsBsent  of  the  em- 
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18M.  ployee/*    The  polW  l»p»ed,  and^a  defalcntion  ww  discovered  four 

Oom.  Matnal         mont^  afterward* 

BuUd'f^Boclety  jjjjjjj._^g^  the  Soperior.  Cpuit.)  That  the  company  wm  not  liable  in 
'     "     "  leepeck  of  such  defalcation,  inaamach  as  it  was  not  dincovered  as 

well  as  eommiUed  during  the  continuance  of  the  agreement. 
The  policy  also  conUinpd  a  clause  that  on  the  discovery  of  any  fraud  or 
dishonesty  on  the  part  of  the  employee,  the  employer  shoald  imme- 
diately give  notice  to  the  company.  A  defalcation  was  discovered 
April .6,^and  the  comjiany  was  not  notified  until  April  IT,  when  the 
'  '  employee  had  left  th^  country. 

Hhu):— CBy  the  Court  of  Queen's  Bench),  That  the  employ er-wwi  not 
entitled  to  recover  under  the  policy.  r  ^ 

■-'.-'  .:■■'*  *■■';■ 

Appeal  from  a  judgment  of  the  Superior  Court,  Mon- 
treal (Davidson,  J.),  Nov.  2t.  1889,  dismissing  the  action. 

Davidsok,  J.,  in  rendering  the  judgment  bf  the  Court 
below,  made  the'  following  observations  :— 

This  is  an  action  upon  a  guarantee  policy.  Defendant 
pleads  prescription,  and  furthermore  urges  a  number  of 
defences  to  the  merits.  ^j 

The  policy  issued  in  January,  18&8,  was  reiiewedin 
1884  and  lapsed  on  the  I'st  of  January,  1885. 

The  declaration  chargos  that  the  employee  warranted 
was  guilty  of  various  defalcations  between  the  1st  of 
September  and  th€^%nd  of  the  insurance.  These  were 
discovered  on  the  14th  of  April,  1886,  and  immediately 
notified  to  the  coml>any.  Defendant  denied  liability,  and 
the  present  writ  issued  on  the  2tth  of  January,  1885.  We 
are  first  confronted  with  the  issue  of  prescription.  It  is 
not  stipulated  in  the  policy  as  alleged  by  defendant  that 
the  action  miftt  be  initittited  within  twelve  months  firom 
the  expiratio:  of  the  policy.  T^he  actual  covenant  was 
that  thlT^ro sees  must  be  served  "within  the  term  of 
"  twelve  moB  ths  next  after  the  first  discovery  of  any  such 
'f fraud ordie honesty  as  aforesaid."  Defendant  had  the 
writ  within  that  interval,  a^d^as  a  consequence  must  fail 
10  far  as  thisjcondition  is  cpnceriied. 

If  is  i^ext  denied  that  liability  ever  existed.  The  policy 
pibmises  to  wak®  8^^  defalcations  "  committed  and  dis* 
"  covered  donng  the'  continuance  of  this  agreement,,  and 
"  witnm  tftwe  montha  from  the  death,  dismissaly-rWHw*- 
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"  tirement  of  the  employee."    Then,  later  on,  we  fin*  the 
following  words :  "  And  rfo  more  than  one  claim,  and  thatjgJJJ^^J;^ 
"onl^  in  respect  of  acts  or  defaults  committed  within  undljow- 
"  twelve  months  fr^m  the  date  of  the  receipt  by  the  com-  AiaSTnt'S*. 
"  pany  of  such  notice  of  discovery  as  aforesaid,  shall  be 
"made   under  this   agreement."     Here  are  limitations 
enough,  and  to  spare.    I  ordered  a  re-argument  ii|  the 
hope  that  it  might  bring  me  a  clearer  idea  of  what  these 

two  clauses  meant,, under  any  circumstances  possible  of     

application  to  them.  In  the, present  case  more  than 
four  months  had  elapsed  after  the  expiration  of  the 
bond  before  the  loss  was  discovered.    What  rights  would.. 

have  resnltM  and  how  farfcack  the  claim  might  have  "  -  - 

run  had  discovery  come  and  dismissal  followed,  say  on 
the  last  day  of  the  insurance,  has  not  be^n  n;iade  clear.    I 
have  heard  nothing  to  relieve  me  of  the  belief  that  the 
insurer  and  insured  might  then  have  very  conflicting 
ideas  as  to  the  twelve  and  three  mont]|is'  limitations. 
These  features  are  referred  to  that  it  may  not  be  thought 
that  they  were  overlooked,  and  to  emphasize  tbe  opiilion 
that  the  alternatives  suggested  do  not  apply  to  the  pre- 
seiit  case.    If,  argues  defendant,  the  claim  may  be  dis- 
covered and  made  fou^mpnths  after  the  policy  has  ended, 
why  not  four  years  after  just  as  well  ?    It  is  not  an  in- 
stance of  a  liability  onoeidmittedly  existing  being  avoided 
by  omission  to  perform'  some  condition  subsequent,  as 
sometimes  happens  under  fire  policies.    Here  it  is  denied  ' 
that  there  ever  was  any  liability  at  all,    A  defalcation 
did  not  of  itself  make  the  company  responsible,  for  it  had 
not  only  to  be  "committed,"  but  also  "  discovered  during 
the  continuance  of  this  ^eement."    Tjien,  within  this 
limitation  came  the  further  one  that  the  crime  and  the 
discovery  had  to  be  "within  three  months  from  the 
"  dfeath,  dismissal,  or  retirement  of  the  employee  "    Here 
the  Court  has  to  deal  not  with  a  technical  condition  sub- 
sequent,  but  with  the  interpretation  and  extent  of  the 
very  contract  itself.    It  is  not  possible  for.  me  to  adopt 
the  ingenious  sBffggfltion  that  "fttid"  irtflant  "or",  and 


that  the  olanse  ought  to  be  teacl  thus :  'iOommitted  and 
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'*  discovered  daring  the  continnuioe  of  this  agreement, 
^'i^^'* or  within  three  months  from  the  death,  dismissal,  or 
iMdM  Qw  "  retirement  of.  the  employee."  The  plain  meaning  of  the 
/!Sdwtoo.  clause,  when  so  written,  makes  its  interpretation  as  it  is 
actually  found  in  the  policy  all  the  more  certain,  aind  I 
have  to  judge  that  the  defalcation  "  not  having  been  dis- 
covered during  the  continuance  of  this  agpreement,"  but 
only  four  months  after  it  ceased  to  exist,  did  not  amount 

^ ^    to  a  liability,  and  that  the  action  roust  be  dismiflsed  with 

-^  ■  costs.  '^:^ : 

The  formal  judgment  of  the  Oourt  below  reads  as  fol- 
lows:-^        -,,.._    .•......,._, -....- ^ 

*'  The  Oouri  having  heard  the  parties  by  their  respec- 
tive counsel  on,  the  merits  of  this  cause,  examined  the 
proceedings  and  proof  bf  record,  h'e'<^rd  also  the  witnesses 
in  open  Oourt  and  deliberated.; 

"  Seeing  plaintiff-claims  that  defenduit  is  indebted  to 
him  in  the  sum  of  #2,000  under  and  by  virtue  of  the  > 
guarantee  policy  of  date  1st  January,  1888,  set  forth  in 
his  declaration.;  .        -       r?  -       v    y^:--y-- 

"Sleeing  defendant  pleads  a  prescriptiolDL  of  twelve 
mo^hs,  fiirther  that  no  liability  ever  existed,  and  divers 
further  pleas  by  way  of  avoidance ; 
^  "  Oonsidering  that  the  policy  issued  in  January,  1888, 

was  renewed  for  1884,  and  lapsed  on.  the  1st  of  Jattaary, 
1886;    ::  ■:    ,'  _■.'" 

"Oonsidering  that  the  defalcations  charged  ^tended 
from  the  1st  ol  September,  18^,  to  the  end  of  the  in- 
surancer- 

"Gonudering  that  said  defalcations  were  only  discov- 
ered and  the  employee  Fulton,  dismissed  on  the  14th 
April,  1885,  to  wit,  more  than  three  months  aft«r  the  po- 
licy had  ezpir^; 

"Ooniidering  that  the  present  action  issued  4li  tl^e 
'2tthof  January,  1886;  v  ^        ^ 

*'  Oonsidering  thcr  action  must  be  instituted  not  within 
twelve. m(H|||ui  from  the  ^cpiration  pf  the  poUoy,  as  al- 
Iflgfll  fry  ^^"^*"«^'*  ■ftonnd  plea,  bat  *  within  tlw  term  ; 
'  of  twelve  months  next  altar  the  first:4iicQivery  of  any 
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ii|icJi  fraud  or  dishonesty  as  aforesaid,'  within  which 

id  lAat  mentioned  interval  this  writ  issued ; 
j  "  Doih  adjudge  that  defendant  do  take  nothing  by  his  ^C* 
^dsecbndplea;  ^SSSSy 

"  Oonrtdering  that  the  policy  only  promises  to  make 
good  defaWtions  'committed  and  discovered  during  the 
'  continuance  of  this  agreement  arid  within  three  months 
•  from  the  death,  dismissal  or  retirement  o^  the  employee ;  * 

"Consideidng  that  a  defalcation  did  not  of  itself  make 
the  company^  responsible,  seeing  that  such'  defalcation 
had  not  only\  to  be  'con^mitted'  but  also  'discovered,' 
jmd  that  both  Wmmittal  and  discovery  had  to  be  'dnrinff 
the  conrriuancro^^  discovery  did 

not  exist  in  the  present  case^i^. 

"Considering  that  the  iswae  presented  is  not  as  to  the 
application  of  a  technical  *x)ndition  subsequent,  but  in- 
volves an  interpretation  an4the  extent  of  the  verv  con- 
tract itself;  \  .  ' 

"Considering  defendant  hat^  m^wntained  his  third 
plea;  \        ■  ;y  ,.\,^     '  ,-■,.-■ 

"  Doth  dismiss  the  Wiott  with  costs,  rfiafraite,  etc.'' 
-  \     -./'<  ^ 

The  conditions  of  „the  policy,  so  far  as  they  affect  the 
present  case,  are  as  follcWjai':— 

"Now  in  consideratioAof  the  sum  of  |20,  as  a  premium, 
from  January  1st,  1388,  ^  to  January  1st,  1884,  and  the 
•premium  of  $20  hereafter\  to  be  paid  to  the  company  on 
or  before  the  1st  day  of  January  iii  eaoli  and  every  suc- 
ceeding year ;  ;        \  !,^~^ 

"It  is  hereby  agreed  W»d  cUolarecl  that  during  one  year 
frpm  the  datj  hereof^  knd  duHngr  any  year  thereafter,  in 
respect  of  which  the  cqmpanA  shall  consent  to  accept  the 
aforesaid  pr^Auum,  ^ubjeot  to\the  provisiong^of  the  me- 
morandiim  itnd  articles  of  ass^iatlon  of  tie  said  com- 
pany, and  to  the  conditions  herW  Untained  (the  whole 
of  which  conditiMl^^ij^hether  a^>ekring  by  way  of  pro- 
viso or  othfijrwiselSexoept  safar  a^they  relate  to  anything 
<«preMly  agiB#jtobSBdone  after\  payment  bytha 
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part  of  the  employer  to  recover  iinder  this  ftgreement) 

^;,*gSJS5!^the  company  ahall,  at  the  expiration  of  three  months  next 

LoDdw  Om-  aft«'  P'oof  satisfactory  to  the  directors  oHhe  loss  herein- 

jSSSSaOo.  after  mentioned' has  been  gfiven  to  the  company,  make 

good  and  re-imbnrse  to  the  employer  to  the  extent  of  the 

si\m  of  12,000  and  no  farther,  such  pecuniary  loss  if  any 

.    as  may  be  sustained  by  the  employer  by  reason  of  fraud 

or  dishonesty  on  the  part  of.  the  employ^  in  cohhection 

with  the  duties  hereinbefore  referred  lo  ainounting  to 

— ^ —     embezzlement  of  moi^ey ,  committed  and  discovered  during 

.     /"   \  the  continuance  of  this  agreement    and  vrithin  three 

<      '      months  from  the  death*  .diBmissal,  or  retiil^ement  of  the 

- '. — ^^--  en^t^. 


aiwai, 


:25l 


Provided,  that  on  the  discdvery  of  any  such  fraud  or 
dishonesty  as  afdresaid,  the  employer  shlAl  immediately 
ipive  notice  thereof  to  the  company,  and  thcit  full  parti- 
olilars  of  any  claim  made  under  this  agreement  shall  be 
given  in  writing  addressed  to  the  company's  chief  agent 
in  Canada,  Toronto*  Ontario,  within  three  months  aftpr 
such  discovery  as  aforesaid;  and  the  company  shall  be 
entitled  to  call  for,  at  the  employer's  expense,  such  rea- 
sonable particulars  aod  proofs  of  the  correctness  of  such 
claim  and  of  the  correctness  of  the  statements  made  at 
the  time^  of  effecting,  or /made  or  deemed  to  be  made 
at  the  time  of  the  paynient  of  any  renewal  premium, 
as  the  directors'  think  ^  and  to  have  the  same  parti- 
culars, or  any  of  them,  verified  by  statntoty  declara- 
tion-   Aiid  no  more  ^han  one  claim,  aita  that  only  iU' 
respect  of  acts  or  'defaults  committed  within  twelv^  7 
months  of  the  date  of  the  receipt  by  the  cdmp^ny  of  such 
notice  of  discovery  as  aforesaid,  shall  |)e.made  unde;r  this 
agreement,  which  upon  the  niaking  of  such  'claim,  shi^l 
wholly  cease  and  determine.    And  this  agreement  is  en- 
tered into  on  the  condition  that  the  busineM  of  the  em- 
ployer shall  continue  tobe  conducted  and  the  dutieiB  and 
(except  that  it  may  be  increased)  the  remuneqition  of  the  . 
mi^oyt  shall  remain  in  accordance  i|^ith'  the  statements 
and  declaration  hereinbefore  referred  to,  and  if  during 
the  oontinnanoe  of  this  agiesmnt  any  oJTonmata^'fiftNp 
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■hftU  ooonr  or  phange  be  made,  which  shall  have  the 
effeot  of  making  the  actua]Ljact«  materially  differ  from  B^md'/^ST* 
sach  statements  or  any  tf^thpm  without  notice  thereof  London 
being  given  to  the  company  at  its  chief  office  tpr  Oatiada,  AMkul 
*and  the  consent  or  approval  in  writing  of  the  company       / 
^being  obtained,  or  if  any  suppression  or  mis-statement  ofx 
any  fact  affecting  the  risk  of  the  compaqy  be  made  ^t  the  ' 
time  of  payment  of  tke  first  or  any  subsequent  premium, 

,  or  if  |he  employer  shall  continue  to  entrust  tl^  emplojfS 
vr\th  money  or  valuable  property  after  having  discovered 
any  act  of  dishonesty,  or  shall  fail  to  notify  the  company 

.  if  any  writ  of  attachment  or  execution  shall  issue  against, 
the  property  'or  salary  of  the  employi,  as  soon  as  it.  shall 
have  come  to  the  knowledge  of  the  employer,  this  agree- 
ment shall  bb  void  and  of  no  effect  from  the  beginning." 

May  21,22,  1891.1- 
^  Laeoste,  Q.C.,  and  Carter,  Q.C.,  for  appellants  :•— 

If  the  pretension  of  the  respondent,  which  has  been 
maintained  by  the  Superior  Court,  should  be  sustained 
by. this  Court,  bondiS  of  a  similar  nature  could  not  be 
considered  as  a  yearly  bond,  for  if  the  act  of  fraud  had  to 
be  committed  and  discovered  during  the  continuance  of 
the  bon4t  jt^  many  oases  it  would  be  impossible  to  mtJce 
aelaiiiiv'  '     ■    ■  * '^^  ,''\.:   ■'■'•■■'■"■'  :''.:'    "'  'r.-'^''-':-  :'-^  ■'■■ ' 

'     The  present  bond  eipired  on  the  31st  of  December, 
1884.  On  that  day  Fulton,  at  the  last  hour,  might  have  " 
comnUtted  acts  of  defalcation  to  the  extent  of  the  bond, 
which  it  would  have  been  imposiible  to  discover  until 

.  after  the  expiration,  of  the  bond,  say  the  'following  day, 
and  yet  the  appellant  would  not  be  able  to  recover,  be- 
cause, although  the  oef  vmu  eoikmitted,  it  was  not  discovered, 
during  the  cotttmumee  of  the  boHd. 

It  18  subnutted  t^iat  nndet  the  bond  In  question,  so        ' 
long  as  the  action  was  brought  within  a  year  of  the  dit* 
covery  the  respondent  is  responsible.  The  condition  goes 
further  thfm  stated  by  the  Idamed  ji^ein  hi»  cons^^irfm^^ 
and  says  "and  discoviered  within  three  months  of  the  ^^ 
."  death,  dismJiMial  or  retireinent  of  the  employi'* ' 

In  the  praaent  iliBtance,  although  the  acta  oomplained 
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****''       of  were  committed  daiging  the  cdntinaance  of  the  bond, 
b^Iu'cImuiv  they  were  not  discovered  until  three  a(nd  ja,  half  tnontha 
Lmrfoa  om.  after  the  dismissal  of  Peter  Fulton,  inasmuch  aaUe  was 
SStSlut^  dismissed  on  the  14th  of  April,  1885.  and  on  that  day.  hiji 
defalcations    were  known.    The  amount    of  t&ese  de>  • 
falcations  however  was  only  discoverei^  at  the  be^n*    , 
ning  of  Mfty  following,  after  a  thorough -in vestigaljiin  \f 
had  been  made,  and  every  account  and  transaction  of  the  ^ 
company  appellant  investigated,  but  still  within  thrpe  ■\ 
*      '--    months  of  his  di'smissal.     ,   '  '  "    I     ) 

The' respondent  is  nothing  more  lioir  less  thfti^  an  in- 
surance company,  insuring  the  fidelity  of  employees  ;  if 
-  any  obscurity  ejiiats  in  the  policy  it  is  to  be  interpreted 
against  the  respondent.  .The  same  rule  of  law  which   . 
prevails  with  regard  to  fire  insurance  policies  fthonld  pre-    i' 
,  vail  in  the  present  instance. 

"La  redaction  de  la  poli($e  6tant  le  fait  des  assurenrs, 
*'.les  obscurit^s  doivent  dtre  interrpr6t6es  centre  enx." 
Holland  de  Villargues,  Ass.  Terr.  No.  66.  T  v""  -^ 

The  policy  in  question  was  prepared  by  respondent, 
and  the  condnibns  should  berconBtrujd  against  it.       - 

One  of  th/  conditions  of  the  bond  is  that  acti^  must 
be  brought  within  twelve  months  next  after  the  first  dis- 
covery of  any  fraud  or  dishonesty,.  In  the^prepent  in- 
stance this  has  been  done. 

Another  condition  of  the  bond  i«.  that/no  more  than 
one  claim,  and  that  only  in.respect  of  Ws  or  defaloatioi^ 
committed  witUin  /twelte>months  from  the  date  of  the  ' 
/  receipt  by  thsa  con^pajpy  of  such  notice  of  discovery  as 
aforesaid  shall  Ibe  made  under  this  agreement ;  that  con- 
dition, likewise  has  been  complied  with. 

Oreeiuhidds,  <?.C,  for  respondents  :—  i 

The  Superior  OoUrt  dismissed  the  plaintiff's'  action 
and  heldi  maintaining,  the  defendant's  third  plea,  that, 
by.  the  terms  «f  the  policy,  the\  acts  of  fraud  and  disho- 
nesty, on  the  part  of  the  employee,  8ai#  Peter  Fulton, 
had  not  only  to  be  committed,  but  also  dUcoveted,  atid  that 
-both  committal  and  discovery  had  to  be  "  during  the  con- 
tiniiMifWt  ftf  thi>  ftgwifttnftiit,"  which  diflooYery  di^-  not 
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ezift  in^the  present  case.  In  fact,  it  appears  by  the  plain-       ****• 
tiff '■  declaration,  that  the  fraud  had  been  discovered  only  MtSv,^^ 
in  the  month  of  April,  1886,  and  the  policy  expire^ihd  Ist 
of  January,  1886.        >  ,»^    '  ^  '* 

'  The  interpretation^  given  to  the  policy  in  question,  by 
the  judgment  of  th^'Snperior  Court,  is  the  only  one  that 
could  have  .been  given,  and  ii'^'d  law  of  contracts,  and 
spedially  of  insurait^e  contraetb^  and  accbrding '  to  the 
term*  pf  the  policy.  -The  clause  by  which  the  company 
defendants  are  only  responsible  for  "acts  of  fraud  and 
dishonesty,  eomrnil^  and  di$eovered"  duriog  the  conti- 
ntanoe  of  this  agreement,  is  clefir,  positive,  and  cannot 
be  interpreted  otl^erwite  thiSK^s'  by  the  judgment  ap- 
^pealed.£rom.  v'   .1     ;;■■  ■...«::  'V..  •  .  ;:  ;. - 

The  Superior  Oohrt  did  not  adjudge  ou  the  other  issues, 
/and  although  not  necessary  to  havonthe  judgment  oon- 
firmed,  to  adjudge  upon  all  the  questions  raised  in  the 
causd,  we  snbmiit  that  the  defenduit's '  fifth  and  sixth 
pleas  are  w^l*munded  and  sufficiently  proved  to  have 
tha  fuition  mskiiBsed.  \        >       " 

By  the  fifth  plea,  it  is  alleged,  among  other  things,  thaV 
the  plaintifib  were  iiwftre«  for,  a  long  time  previous  to  the  ^ 
deptMrtuie,  of  said  l^eter  Fulton  from  the  city  of  Montreal, 
that  there  had  beeinaftegularities  in  connection  with  -his 
accounts,  and  tpok  na  steps  to  cause  his  arrest ;.  and  that 
they  di4  not  notify  immediately  the  defendants  of  the  said 
irrogularitieii,  as  soon  as  they  came  to.  their  knowledge^ 
^&  they  were  bound  to  do  by  the  termii  of  thei  polipyj' 
Jl  One  of  the -clauses  says:  "Provided  that  on  the  dia- 
*'  6ov,ery  of  any  such  fraud  or  dishonesty  as  aforesaid,  the 
"employer  shall  immediatd$  give  nqtice  thereof  to  the 
"company." 

It  is  established  beyond  all  doubt  that  the  plaintiffst-^n 
the.6thof  April,  1885,  wer^  awar<^  of  the  de£fdcationa  of 
their  employee,  Fultoq.      **  f 

Q-eorge  Martin,  president  of  the  society  plainrtiflfs,  audi 
Witness  produced  ;on  the  part  of  the  plaintiffa^  admits 
thiB&et. 

It  thill  appwaTH  thatthfl  plaiTitiffi>  knaw  oa.lhia  6th  af- 
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***'       April,   1886,   that  there  were  irregdlarities   in    the  ao- 
iMU't'iiMiSt^cOQnts  of  their  employee  in  connection  with  his  duties; 
LMt4M  limit-  and  they  did  not  Wotify  immectiately  the  defendants,  as 
amS^*o».  ihey  were  bound  "W  do,  but  waited  until  the  17th  of 
April,  1885,  after  tab  departure  of  FnUon  from  the  city  of 
Montreal,  and  whan  the  defendants  could  not  pr*t«Kit 
themselves  if  they  were  in  any  way  liable. 
The  plaihtiffs  were  guilty  of  gross  negligence,  and,  by 
.     reason  6f  the  violation  of  the  conditions  of  the  policy, 
7  ^  forfeited  any  right  they  might  have  had  against  the  * 

defendant.  \  ^v 

The  following  autndrities  are  conclusive  and  to  the 

^\  ./.pointT.'  -■ --^^ J    .      ■,       ;  ;"     1    ;      ■■•     ■, 

^  Bigelow,  Fire  and  ^ceident   InsuraQue  Reports,  4th 

Vol.,  p.  49.  ' 

Railway  Paueiiger  Askance  Compdny  v.  BurweU. 
Htid:  That  hotice  given  six  days  after  the  iiUeged 
injury,  which  happened  in  the  city  where  the  policy 
issued,  and  where  the  coinpany  had  a  resident  agent, 
^  was  too  late,  v^ithout  a  sufficient  excuse  for  the  delay. 

Pouget,  Diet,  des  AssuranceSi  Ist  Vol.,  pp.  221-222. 
Moltons  Bank  v.  Qmrta^He  Compantf  of  North  America, 
M.  L.E..4S,0.8t6. 

Held:  WhiBre  the  condign  of  a*  guarantee  bond  re- 
quired the  employer  to  give  notice  immediately  to  the 
-  guarantor  of  any  criminal  offence  of  the  employee  entail- 
ing loss,  for  which  a  claim ^was  liable  to^be  ,made  under 
the  bond,  and  the  ehipjoyeid  although  aware  of  a  deialca* 
tion  on  the  25th.  did  not  g£ve  notice  thereof  to  the  gua; 
rantor  until  the  27th,  aftev  the  employee  had  left  the 
country;  that  the  claim  unqer  the  bond  was  forfeited. 

In  the  present  case  the  plaintifis  were.AWare  of  the 
defalcatioiis  on  the  6th  of  April,  and  they  giave  notice  to 
the  defendants  only  on  the  17th  of  April,  after  the  flight 
of  Peter  Fulton  to  the  Unitedf  States. 
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Juae  26,  1891.J       '     /  '  '      ' 

The  Oourt  unahimoilsly  confirmed  the  judgment  but 
fof  m  diflejpc'ut  wmuonvrr^he  judgment  is  m  followa^?B''=== 


\ 


fM-rrOOwr  o»  QuiiM'fl^SirdH 


Sit 


>/vril 


"Oonsidiranrtjqneddsle  9ivn\  1886,  I'appelante  con- £|ai,"S5J{^ 
naismit  qit^  le  Wmm^  Fulton  «tait  d^falcataii^/et  qa'«rll|e  Lowjia-. 
n'a  pr6ve||u  ]l'iiitim«e  que  le  17  avril»  alori  que  k  dit  JWi^ 
Fulton' aylit4i^afl6  le  pays;  .      ,  (  i 

'*  Oon8i<|6raQt  que  la  dite  appelante  6tAii  tenijie  de  prt- 
venir  rinYim(6e  plustdt,  et  qu'elle  amanquli  &  son  devoir, 
vis-A-vis  Tintimde,  en  retardanl  ainsi;  pour,  oea  jaisons 
oonfirme  le  j^gement  de  la  Oour  fSup6rienrd,  ai^geant.  i 

Montr6al,  le  27ejourde  nbvembre  1889,  renro'yant  I'ao-    ^ 

tion  ayec^d6pens,  et  d6bonte  I'appel  aveo  d6penii;\^, 

V  '  Jqtdgment  con 

Carter  ^  Oold$tein  for  appetlants. 
GreeH$hield$  4*  GreenshMeU  for  respondents.  . 
(j.  K.) 


.» 


Sei^tember  26. 1891. 

Coram  Baby,  Bosai,  Dohsbty,  OiMov,  JJ. 

JAMES  A,  HA.THAWAY  bt  al  . 

{Qamantsdt  Court  below), 

APPBIiLAMTO: 


AMD 


BDWABD  OHAPUN,      ^ 

(Ora/arfon/  in  Court  below), 
— -^  RebpondeotT-^ 

JSvidenee^  Proof  of  eUdm-^Aceount  tales. 

HiLDt—Wbara  spiielUuits,  by  a  eUim  AM  apon  an  estate  in  liqnidation, 
claimed  indemnity  for  an  alle^  loes  made  by  them  t^pon  shipments ' 
of  cattle  from  Boston  to  Livsrpool,  that  the  acooont  saies  received  by 
<daimants  from  their  Liverpool  agents  were  insoffiilent,  per  w,  16 
make  proof  of  the  kMs.  .'  T  ;     ' 

Appeal  from  a  judgment  of  the  Superior  Ooturt^J^M»* 
treal,  (Tait,  X),  May  81, 1890,  maintaining  t^e  respondent's 
contoitotion  of  a  claim  filfld  by  tha  appellanta  far  the  anafc- 
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of  17,968.  on  the  estate  of  the  ISxohange  Bank  of  Oanada 
in  liquidation. 

The  Judgment  of  the  Court  below  i^ada  aa  follows  :— 

"  Having  hea^rd  the  parties  by  their  respective  counsel 
upon  the  raeritH  of  the  claim  filed  by  James  A.  Hathaway 
and  others,  and  of  the  contestation  thereof  by  said  Bdward 
Ohaplill,  etc.  ; 

"Oonsidering  that  the  said  claimanta  claim  that  tho 
said  Bank  is  hound  to  indemnify  them  for  an  alleged  lou 
made  by  them  upon  two  shipments  of  cattle  from  Boston 
to  Liverpool,  upon  steamships  "  Bavarian  "  and  "  Iberian  " 
on  the  18th  and  25th  days  of  September,  1888  ; 

"  Considering  that  claimants  have  failed  to  prove  by 
sufficient  evidentje  that  the  alleged  loss  occurred ;  the 
only  witness  examined  on  that  point  being  Arthur  E. 
Jackson,  wlfo  has  no  personal  knowledge  of  such  loss, 
and  oply  testifies  thereto  from  the  account  sales  received 
by  olaimants  from  their  Liverpool  agents^, 

"  Oonsidering  that  the  said  Bank  suspended  payofent 
on  the  I5th  day  of  September,  1888,  and  thM  the  olaimants 
were  aware  of  such  suspension,  and  said  cattle  had  not 
been  shipped  when  they  received  the  letter  of  date  14th 
September,  1888,  signed  by  James  IT.  Oraig^  and  the 
ohequi^  for  |86,876  fiO  ;  and  also  when  the  telegram  of  the 
18th  September,  }888,  was  sent  and  received  by  them ; 
and  that  Thomas  Oraig,<^ho  signed  the  said  telegram,  had 
no  authority  to  give  the  gi^antee  which  he  purports  to 
have  gjv^n  hy  sfud  telegraim,  and  said  Bank  is  not  bound 

thereby;,-..^,  :■' ■  ■    ]/    ■  :r  r'  '.\  y  .    ._    .■-;., 

"Oonsidering  claii^ants  hare  failed  to  prove  the  ma- 
terial allegations'  of  weir  claim,  and  that  the'  coptestant 
)^as  pTOved  the  material  allegiations  of  his  contestation ; , 
"  Doth  maintain  said  contestation  and  doth  reject  and 
dismiss  said  claim,  and  doth  enjoin  the  .liquidators  of  the 
said  Bank  not  to  collocate  the  said  claimants  upon  any 
dividend  sheet  prepared  by  tham,  Vitfa  "oostii^  <flUfa»<<, 

etc."  .      ^•'  ■    ■         :■  .^^^.■  :.  ;/.: .' .-^':: :.. .     /..r-;,/  ' 

The  claimanta  «re^  large  stockyard  owi;iera  aod  cattle 
dealers  «t  Boston.  Mass..  and  on  the.  8th  Janliary,  1885, 
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filed  •  c{»iin  with  the  liqaidatore  of  the  Bank  for  the  lam       >*>• 
of$1,9U.  1     «     ' 

The  Eiohttnge  Bank  imRpended  payment  on  Saturday, 
16th  Septomber,  1888,  Mtd  the  winding  up  order  under 
the  ptbviaionH  of  the  Winding  up  Act  (46  Vict.,  cap.  28, 
Canada)  was  issued  on  the  4th  December  of  the  same  year. 

The  sworn  i;laim  set  forth  (hat  thiti  Hum  of  |7,9«6  arises 
out  of  the  losses  on  tw«k  shipments  of  cattle,  feed,  etc., 
made  by  claimants  from  Boston  to  Liverpool  for  and  at 
the'request  of  James  M<|Shane,  of  Montreal,  which  ship> 
ments  were  made  under  the  guarantee  of  the  Bank,  and 
on  the  face  and  credit  of  the  Bank's  letter  oCcredit  issued 
on  the  14fh  September,  1888,  und  under  all  Which  M«5<>. 
Shane  gave  to  tl^e  claimants  his  cheque  at  Boston  dated  ^ 
at  Boston  the  17th  September,  1888  ; 

That  these  sMpments  were  made  irom  Boston,  one  on 
18th  Sept.  1888,  per  8  S.  "Bavarian,"  the  loss  on  which 
was  14,862.96,  and  the  other  on  the  26th  Sept.  1888,  per 
S.  S.  "Iberian,"  the  lossxjon  which  was  |8,612.12,  or  a 
total  of  $7,965.  Annexed  to  the  claim  there  was  filed  y 
the  letter  of  credit,  cheque,  and  telegram  of  guarantee  re- 
ferred to.  There  ,was  also  given  a  sti^iement  in  detail  of 
the  fodder,  etct  prooni^d  for  t^  ^attle,  and  of  tho  account  ' 
sales  and  returns.  ^       •,>  ,     . 

The  contestation,  filed  on  the  27th  Jtannary,  1885,  ave|r*  - 
red  that  ther^  was  no  liability  on  the  part  of  the  Bank, 
and  that  it  could  not  be  held  by  the  letter  of  credit  or 
teleg:ra]n  of  guarantee,  both  of 'which  were  beyond,  the 
powers  of  the  Bank,  wdre  not  only  not  anthoris^dTSuC 
were  signed  and  given  without  any  authority  or  knovjr- 
ledge  of  the  bank,  and  that  the  parties  signiQg  the  saibe 
had  no  ftuthority  of  any  kind  so  to  do.  ' 

The  answer  to  the  contestation  denied,  all  this,  4nd  set 
up  that  in  August,  1888.  MoShane,  then  a  cnstonier  of 
the  Bank,  ^ith  whom  he  had\  deposited  security,  and  . 
who  w^re,  to  give  him  finanoial'  aasistanoe,  proceed  to 
Boston  with  the  full  knowledge  of  the  Bank,  ;ftnd  made 
arrangements  to  take  the  freight  space  foir,  and  |oad,  with 
(Attle,  four  steamshipa  leavin§p-,Bo8ton,  in  the  month  <^    ^ 
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8ept«mb«r,  1888  ;  thftt  having  engaged  the  ipMe  he  ar- 
ranged with  the  olaimanta  to  parohaae  for  him  the  neoea- 
aary  oattle  to  flU  thuae  four  ateamahipa,  the  olaimanta  to 
be  paid  oaah  by  cheque  drawn  against  lettera  of  credit  to 
be  given  in  hia  favor  by  the  aaid  bank  and  addressed  to 
claimant :  the  Bank  alao  gave  in  Aagust,  1888,  a  special 
letter  to  Messrs.  Lincoln  and  Thayer,  agenU  of  the  steam- 
ahip  line,  becoming  reaponeible  for  the  freight  on  these 
four  shipments  to  the  dxtent  of  |6,000. 

The  answer  then  alleged  that  the  first  and  second  ship- 
ments were  made  in  due  course,  the  first  on  the  4th  Sept., 
1888,  the  second  on  t^he  11th  Sept.  1888,  in  both-  oases 
MoShane  giving  olaimanta  a  letter  of  credit  in  his  favor 
signed  by  the  Bank  to  claimants  to  the  extent  of  $40,000, 
and  then  McShaije  giving  claimants  a  cheque  for  the  pre- 
cise amount  of  the  purchaae  of  the  oattle,  which  was  in 
each  case  about  $89,000  odd ;  that  the  cattle  for  the  third 
shipment  were  purchased,  selected  iud  weighed  in  pre- 
sence of  Mr.  McShane,  letter  of  credit  produced  and  de- 
livered to  claimants  and  cheque  given  on  Monday  the 
,17th  Sept.  1888 ;  that  then  news  came  the  Exchange  Bank 
had  suspended  ;  that  it  was  then  decided  at  request  of 
McShane  to  ahip  the  cattle  as  the  ship  vrw  ready  to  sail 
on  the  morning  of  18tk  Sept.,  1888,  consign  them  and 
take  proceeds  on  account ;  that  the  necessary  cattle  had 
also  been  previously  secured  for  th«  fotirth  shipment  for 
26th  Sept.,  1888.  and  on  enquiry  «t  the  B(!knk  »•  to  what 
should  be  done  the  telegr«n  referred  to  waa  sent  by  the 
president  of  the  Bank  instructing  the  shipment  and  that 
the  Bank  would  guarantee  the  loss ;  that  the  shipment 
was  made,  that  it  wiw  in  the  interest  of  the  bank,  that 
they  had  property  and  security  of  MeiJhane,  and  that  the 
telegram  was  sent,  as  also  aaid  letter  of  credit  given,  in 
connection  with  engagements  between  o}nimants  and 
McShane  in  which  the  Bank  had  interest  and  might  de- 
rive  a  profit  from,  and  now  caiinot  repudiate  a  loan. 

May  18,  1891.1  ^    ^^ 

/.  8.  Hall,  Q.C.,  for  appellants:— 

is  to  the  first  eomidiraiU  of  the  judgment  about  the 
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loM,  oUimmitR  n'ii|MM5tfully  vubmit  it  ia  not  well  foanded. 

(a.)  Tho  uUim  fil«d  nworii.to.  w>ta  it  forth  in  ol..«rn«iw. 

(6.)  Th«  losi  i«  not  dwnifd  by  th«  pl«ttding«,  and  th«re 
ia  no  gtMKiral  denial.  Thoro  ia  but  one  apecial  oonleata- 
tion  in  tho  rocord,  and,  on  (tzamination  of  it,  it  will  be 
MHm  that  th«  pointa  roi8od  by  th«  trontualanta  are  the  non- 
liability of  the  IJonk,  and  that  th»i  letters  and  telegram 
were  beyond  ita  powers,  and  the  partiea  who  aigned  th§ 
Hame  had  no  right  to  do  no.  Thin  the  olaimanta  submit  ia 
qaite  clear. 

(c.)  However,  on  the  morita  of  the  loaa  clsimanti  inbinft 
ample  proof  haa  been  made. 

The  atatementa  annexed  to  the  claim  are  compoaed  of 
several  it«i»m«.  First,  there  ia  purchoae  price  of  the  cattle, 
the  ohean  fodder,  insni^ance,  feed  at  yords,  freight  on  oara 
to  dock,  then  credit  ia  given  for  proceeds  aa  per  account 
sales. 

Th«^re  ia  no  queation  about  the  ahipment  of  cattle,  their 
price  knd  other  itema.  v^]^  . 

The  point  raised  by  the  Judge  iPtt  effect  that  tho  return 
of  the  account  sales  is  not  sflHibient,  as  above  stated.  Thia 
ia  not  pleaded,  but  claimants  submit  these  ^tccount  salea 
or  retnrna  are  quite  sufficient  unless  specially  aiid  ei« 
preaaly  denied.  Furtliernw)re  the  cattle  were  conaigned 
at  Mr.  McShane's  own  request  and  *to  hia  own  agenta, 
and  not  to  claimant's  agents  as  stated  in  the  judgment. 
This  was  and  is  the  cuatOmary  way  of  doing.  For  the 
courts  to  refuse  acceptance  of  this  system  and  to  require 
proof  of  details  of  loss  when  not  challenged  would  upMi 
commercial  dealings  of  a  very  extensive  character.  ^=^ 

R.  A.  E.  Oreen^ie/ds  for  respondent : — 

The  claimants  have  wholly  failed  to  prove  their  claim. 
The  cattle  were  shipped  to  Ehgland  by  the  claimants,  but 
there  is  no  proof  whatsoever  of  a  legal  nature  in  the  re- 
cord to  show  what  price  the  cattle  realized,  what  the  ex- 
penses of  tho  shipment  were,  <j»r  any  details.  The  only 
witness  examined  is  a  clerk  named  Arthur  E.  Jackson  in  - 
the  employ  of  tke  claimants.  He  knows  nothing  per-' 
VouVII,  ac.,  .„     ;:•;.;•■■■':."  'm-'--- 
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sonally  aboi(t  what  the  cattle  realized,  and  the  only  know- 
ledge that  he  has  at  all  is  from  the  acooonts  or  •tatements 
which  he  prodnces  and  has  filed— none  of  which  state- 
nients  are  in  any  way  proven.  ^, 

Sept.  2e,  1891.] 

The  judgment  was  affirmed,  upon  one  gronnd  only,  as 

follows: —  "        .     ^     \; 

**  La  Ooj£r,  %i»i...i,        .  '• 

-^-*.*  Gon8id6rant  que  les  appelants,  rfeclamants  en  Oour  de 
premidre  instance,  n'ont  pas  prouv6  les  alldgations  princi- 
pales  de  lenr  reclamation,  et  notamment  que  la  pertci  dont 
ils  demandent  le  rembbursemfent  a  6t6  par  jeux  soufferte 
en  tout  ou  en  partic,  et  qu'en  autant  11  n'y  a  pas  errour 
dans  le  jugement  dont  est  appel;  /     i 

••  Oette  Oour,  pi)ur  la  raison  susmentionhfie,  et  sans  aij- 
jnger  sur  les  autres  questions  soulev6es,  confirme  le  dlit 
jugement  rendu  par  la  Gour  Supferieure  h  Monu^al  le  81e 
jour  de  mai  1890,  avec  d6pens  contre  les  appelants  erf* 
fiavenr  du  dit  intim6 ;  ,'        ^  -  '-^ 

"  Disientiente  I'hon.  juge  GimoU,  qui  est  d'avi*  d'accorder 
I'appel  avec  d^pens  decant  cette  Gour,  en'faV^ur  des  ap- 
°  pelants  contre  I'intimfe;  demaintenir  la  rSokmation  des 
appelants  pour  $4,852.92,  etde  IiH^voyer  pour  le  surplus, 
avec  d6pens  en  Gour  Sup^rieure^en  faveur  de  rintim6 
contre  I'appelant ;  et  de  modifier  en  c6i|s6quenoe  le  juge- 
ment de  la  Gour  Supferieure."  \^ 

Judgment  confirmed,  Giimm,  J.,  diss. 
CIMp/«lii,  Hatf,  ^ik»//*  4*  Srou>»  for  appellants. 
.  Greenshields,  Guerin  Sf  Greeiuhiddf  for  respondent. 
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Coram  Baby,  Bossfi,  IDavidson,  Oimon,  JJ. 

,     CONNECTICUT  FIRE  INSURANCE  CO., 
*  ,     {Plaintiff  in  Court  below), 

'  '\-'A   L.:  .:\      .    AppelI 

'  AND 


•il  I 


V  7  WAi;rER  KATANAGHBt,    ^ 

{Defendant  in  Court  belmh 

■■  ;tr  ,,:■' ■,  ■>.  .   .  i  Respondent> 

Principal  and  agent -^Waud—  Transfer  of  fire  insurance  — 
Contract— Age^—Powers  of-^Art.  11B5,  C.  C.       / 

The  defendant,  an  inanranoe  broker,  was  the  agent  in  Montreal  of  two 
foreign  insurance  companies,  one  of  which  instructed  him  to  cancel 
a  certain  rislc  in  Mont^I,  which  the  defendant  had  accepted.  After 
suggesting  a  reconsideration,  and  the  order  being  repeated,  W  com- 
plied, and  he  then  immediately  ^|u»ferred  the  insnr»nce  ttf  the 
other  company  for  yhich  he  was  a^p^without  informii^  them  that 
the  risic  had  been  refused  by  the  finMoikpany.  He  made  the  trans- 
fer, moreover,  without  the  IcnowledM  oiNlie  insuredTnd  without 
notice  to  them.  On  the^ame  day  a/fire  Ascnrred  in#ie  premises 
insured,  andLthe  loss  was  paidbyJh6  company  to  which  tlie  insur- 
ance bad  been  transferred.  Ansin  action  afwrwards  brought  by  the 
latter  against  the  agent,  ^  be  roimbursedthe  amount  of  the  loss, 
which  they  alleged  they  i/ad  paid  withoat^use,  Ibd  upon  false  re- 
prescrbtation^  by  the  agent : 

HiLD :— Affirming  the  judgment  of  Wobtelb,  J.^.  L.  B.,  6  S.C.  -v«. 
That  the  transfer  of  the  insuttince  being  made  By  the  defendant  in 
good  faith,  before  the  fire  occurred,  and  in^accordanc^vith  the  custom 
of  insurance  brokers  in  Montreal,  there  was  no  fraud  on  bis  part, 
and  be  could  not  be  held  liable.  > 

Appeal  from  a  judgmeiit  of  t^e  Superior  Court,  Mon- 
treal (WuEfELE,  J.),  Nov.  14,  1889,  dismissing  the  appel- 
lants' action,  by  which  they  asked  that  the  respondent 
be  condemned  to  pay  and  reimburse  to  them  a  sum  of 
$2,8*72.32,  which  sum  they  alleged  they  had  paid  with- 
out cause  and  under  false  and  fraudulent  representations 
and  oonoealmenta  on  th^  part  of  the  respondent.  .  The 
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judgment  of  the  Ooart  below  is  fally  reported  in  M.  L. 

R..  6  S.  0.  262-278.  '  .    "■   /-        . 

,    May  28,  1891.]    .      ■     ■^-='/   ,   ■     ^,    .  \/-  ■      ''    :  Z^' 

S.  Be!hune,  Q.C.,  and  Mnrceau,  for^'t^e  appellants,  sab- 
mitted,  first,  that  the  insurance  with  the  Scottish  Union 
Sc  National  Insarance  Company  was  not  legally  cancelled 
before  the  fire.  The  interim  receipt  of  the  Scottish  Union 
&  National  Insarance  Company  staies  that  the  company 
-will  indemnify  the  assuTed^br his  lossmnless  the  appK^ 
cation  be  declined  by  the  company,  in  which  case  the 
risk  will  cease  and  be  of  no  effect  at  the  termination  of 
80  days,  or  before,  if  written  notice  he  given  the  assured  bjf  the 
company  to  that  tffed.  This  contract  was  the_  law  of  the 
parties,,  and  the  loss"  having  occurred  only  eight  days 
after  it  was  issued,  it  is  quite  clear  that  the  insurance 
could  have  been  cancelled  only  by  a  written  nptice  to 
Warden  King  that  the  company  declined  to  continue  the 
risk,  and  by  paying  back  to  him  the  unearned  premium. 
Was  such  notice  given,  or  was  even  a  verbal  notice  given 
to  Warden  King  ?  .  The  evidence  is  most  positive  to  the 
contrary.    The  respondent  admits  it  himself. 

Ooodmn  v.  Laitca^Ure  Fire  Sc  Life  Ins^Co.,  18  L.  0.  J  i. ;  ', 
Tough  etal.v.  Provincial  Iru.()o,  20  LAi\3.1^S.  J 

Not  only  was  there  no  notice  of  cancellation  given  to; 
the  assured,  but  no  portion  of  the  uneanied  premium 
paid  by  him  was  ever  refunded,  or  oflfered  toNte  refunded, 
to  him.  By  refefence  to  the  form  of  policy  of  the  Scottish 
Union  Company,  it  will  be  seen  that  the  t^anceUatiou  of 
a  policy  by  the  company  required  not  only  the.  giving  of 
notice  to  the  assured,  but  also  the  "refunding  or  tender-  . 
"ing  to  the  assured  of  a  ratable  proportion  of  th\pre- 
"  mium  for  the  unexpired  term  of  the  policy." 

Secondly,  no  insurance  was  ever  legally  effected  w^th 
the  company,  aj^pellants.  •■,:,■    /v^^:-  . 

No  notice  of  cancellation  of  the  insurance  in  the  Scottish 
Union  &  National  Insurance  Company  was  given  to  Mr. 
King  before  the  lire,  tfor  was  Mr.  Bang's  consent  obtained 
to  place  the  risk  in  the  compMiy,  appellants.    ""^ 


The  re- 


spondent  and]hiB  chief  derk,' Hir.  Stanger,  state  Ihat  air 


I. 


effected  wjith 
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.they  did  was,  on  the  morning  of  the  fire,  the  14th  Jnly, 
|1838,  to  enter  in  the  books  of  the  Scottish  Union  W  Na- 
tional Insurance  Company,  opposite  the  entjf  of  thVrisk, 
jlhat  it  had  been  ordered  cancelled,  and  to  write  ^nt  a 
^ily  Report  of  the  same  risk  to  the  company  appellants, 
1j"*®'  *^®  insurance  in  their  books  ;  and  they  conlend 
IMall  that  it  was  necessary  to  do  to  operate  a  valid 
transfwr  of  the  insurance  from  one  company  to  the  otli^er. 
The  reibondent  has  produced  witnesses  to  prove  a  prac- 
tice on  ;th«^point.  These  witnesses  state  that  it  is  ci- 
tomar^  for  ik  agent  representing  two  or  more  companii 
when  he  isilordered  to  £^cel  ^  risk  in  one  company,  ti 
mark  it  cf^^^^^jM^ookB,  and  to  place  it  in  another\ 
coinpany  |mij*B^y/and  not  to  wait  until  he  has  no- 
tified the  WiPIPI^e  cancellation  of  his  I'isk  and  taken 
up  the  iutMm  recefm  of  the  oancellilig  company ;  they 
further  say,  that  after  that  is  done,  they  exchange  the 
interim  receipts^ 

Whatever  may  be  thi^prii^e  stated  to  exist,  it  can- 
not have  any  bearing  upon  t^^e.  A  practice  cpntrary 
to  law,  even  if  it  was  universal,  inust  be  and  is  consider- 
ed by  all  the  writers  as  an,  abuse  which  cannot  overrule 
the  law.  Practice  or  cu^om  is  sometimes  sanctioned  by 
Courts  of  Justice,  in  manors  of  commerce  where  no  spe- 
cial text  of  law  exists  to^rel^ulate  the  ntotter;^  bu^^ever 
otherwise.     *  ■.  ^    ' 

In  this  case,  the  contrtict  of  insurance  betwe^pie  Scot- 
tish Union  &  National  Insurance  Company^ ai#  the  re- 
spondent, which  is  the  law  of  the  parties,  8ttKe|  that  the 
contract  could  be  annulled  only  by  giving^eWspondent 
a  written  notice  and  by  refunding  tohmthe  unearned 
premium ;  and  concerning  the  insuru^e  in  the  c(>mpany 
appellants,  theplementary  pnnc^e  is  that  thei-e  is  no 
contract  without  consent. 

We  must  conclude  that  thf^insurance  of  the  Scottish 
Union  &  National  ii^suranc^i^ompany  was  never  legally 
cancelled,  and  no  contra^ever  legally  entered  into^jpa- 


im. 

OonnMtirai 
Vira  Iii«.Co< 

Karuach.  ' 


V-^ 


■\  :.  ' 


S»»^<».  5lL'»  *  »■<»  „^,^ 


•r*- 


-I-'. 


m 


'MONTBSAL  LAW  BBP0BT8. 


::^'; 


INL 


.  OoDOMtieat 
lir«lH.Oi>. 

KwTMMich. 


I  ^ ' 


'-.  «> 


I. 

liri 


ti       ..-. 


i  «.' 


JottifM,  p.  809.   " 

/  This  case  was  deioided  1>y  the  Supreme  Court  of  Penn- 
sylvania, as  late  as  1886.  The  facts  are  exactly  similar  to 
those  of  the  present  case,  and  theOourt  had  tfo  hesitation 
in  sayiqg  that  the  Lancashire  Company,  in  which  the  in- 
surance of  Nill  had  been  transferred  without  his  consent 
or  knowledge  from  the  Clinton  Company,  w^s  itet  liable 
for  the  loss,  and  thatHhe  action  of  the  agent  in  inducing 
the  ajjsured  to  collect  his  Ipss  from  the  LaAca^hire  Com- 
pany too*  a  fraud  upon  the  Cothpanif.9  The  following  syn-  . 
opsis  heads  the  report  of  the  case'r-T- 

•'  Ife  had  insured  a  mill  through  B.  in  the  Clinton  (Jom^- 
pany .    On  August  9th  the'mill  ^as  burned  down ; "  on 
"the  10th  N,  noticed  B.  of  the  loss,  who  then  telegfai>hed. 
"  N.  to  come  to  his  office,  where  he  Informed  him^  that  on 
V  August  1  the  Clinton  Coiapan;^'  had  ordered  the  policy- 
"on  the  mill  cancelled,  and  that  he,  B.,  had  placed  the.. 
•'  risk  with  tie  Lancashire^Company,/or  which  he  wasakov. 
".the  local  agent.  N.  objectiMl, to  surrendering  his  Clinton 
"  p6licy,  but  was  induced  to  do  so  on  the  ^presentation 
'^of  B.  that  the  Lancashire  Company  was  good  and  safe. 
"  Proof  of  loss  was  made  to  the  Lancashire  Companyj  and 
'•suit  brought  to  recover  th^ .insurance.    ThiS  Supreme 
"Court,  revfirsing  the  Court  below,  held,  >that  it  was 
••  erroy  to  have  permitted  the  case  to  go  to  the  jury ;  that 
"  undet  the  plea  of  non'est factum  there*  Was  no  evidence 
>•  of  the  execution  and  deli*itrBft  of  the  policy,  that  no  con-  V 
"sid^ration  had  passed,  and  that  the  action  of  B.  was  a 
"  fraud  on  the  defendant  company^thafthe  Clinton  policy 
"  was  valid  up  to  the  "time  whef  B.  induced  N.  to  sur- 
"render  it,  and  therefore  there  could  have  been  no  trans- 
"  fer  of  the  risk  until  after  ihe  9th,  when  the  fire  took 
"I>laee.V     . 

AnotUbr  contention  of  the  respondent  i»  that  he  is  an 
.  itiysnrance  broker,  and  that  as  such  Jie  has  the  right  to  act 
as  agent  of  Warden  King  concWing  this  insurance:^ 

The  fcroker  is  thus  defined  byNirt.  It86  H)f  the  Civil 
Code :, "  A  biuket  is  one  who  exoroiaoo  tho^trada  and  onl- 
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••  lii^  of  negotiating  between  parties  the  >asi^u  ©f      mm. 
"buying  and  selling^  o» any  other  lawful  tranaactioii.  lie  SSiKl?^ 
"toay  be  the  mandatary  of  both  parties,  and  bifid  both' k.^ii.: 

-"by  his  acts  in  the  biAiness /or  mAicA  hei$  enraged  bv 
Mhem:'      •         ..  V  vV:.-      ;  •  '   .  ,,v:%V' 

«     I^  tbui  instance,  the  irtepondent  was  nqt  the  mi^ndatary  -         '    ' 
of.bbth  parties ;  he  was  not  engaged  by  them  to  transact 
»ny  business  between  them.    He  was  simply  the  agent'     .' 
of  the  company  appellants,  and.  King,  the  assuredfjhad   .. 
never,  Irequefted  him  to  act  in  his  behalf.    Besides,  he  ,>    ^ 
was  the  constituted  ngent  of  ^e  company  appellants  !     V 

who  fiad,  contracted  with.him  for  all  his  skill  and  ability.  . 
In  any  transaction  where  his  principkl  was  one  of  the  ' 

parties  he  could  not  agtas  agent  of  Ihp  other.    No tJtie        /   : 
canserretwo  mastersj,  and  an  agent«fcanhot  accept  fuiy      '^ 
adverse  interest  to  his  principal.     If  such  a  thihg  wai^f^: 
pennitt^;  it  would  open  the  door  to  all  i^orts  of  ^ntnd;      ' 
there  would  be  .no  protection  or  setiutity  in  /sontraots,   ^ 
and  K>rincipals  w.ould  be  completely  at  the  mercy  Of  di^^ 

^litest  agents.        \     -  *    ,  ]^  '         J?,   * 

May  on  Insurance,  p.  ISVi -f  125*     * J^  '       «      *  *'    ;      V 

^    i^ngell  oh  Fire  in8urance,<p.  60S*i  $  46l  ■  v    :     •'  V    ^'     T 

•  ^ha^ii,  Gommentaries  oH  Principariind  Ag^nt,- .§i(^.    ".l 
Dunlap's  Paley  on  Agency;p.98,i88  andnote.  if 

;StofyonAg«6cy,§28,81,  210,2lfwii2tjB.  r  '  -    ': 

Parsons  on  Contracts,  vpll,  p.  86.  '"  *  ;     '*  .  : 

•  Ulied  Fireflnf.  Co.  v.  7V«to  Jni.  Vo.l  17  Barbbur'^  Rev      * 
182  .     •    •  .  "       ^  -    -  ^ 

N^York  Cmtrallns.  Ckt.-v.  Ifatiowl koteetion Itu/Co.-i 
N.Y.Rep.85^.      ^     '    l'-^-,  ■^:^'''^':'  ,^:,:  ■  j^  -  :' V  •.  :.V- 

Third.  The  fespondent  acted  tmfaitbluHy  towjttds  the-   : 
>J>pellaiits,  and    the.  appellants,  by  the  false  ifepresel- 
tatioBB  and  concealments  of  the  respondent,  wtfToind^ced 
to  pay  an  itmount  for  which' ^hey  were  notJgga%Jiableu. 

The  contract  of  agency,  or  mandate  4s  essJ|lially  pn4  of 
thrust  and  confidence.  The  principal  who  appoints  an 
ageni  to  represent  him  must  necessarily  confide  to  his 
honesty  and  integrity.  The  agent  who  accepts  the  po- 
Mtion  of  trwBt  and  fionfidftnoft  moat  .act  with  diliguuqe 
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!*>>•       and  all  tKe  care  of  H  prn4eut  mnti  ;  he  stands  in  the  stead 
i?5!?"iSi*'cl  of  liis  principal  who  is  acting  personally  through  him  ;- 
kmmmIi-    ^®  *■  bound  to  use  in  his  dealings  with  his  principal  the 
utmost  good  faith  {uberfimn  /Idet),  and  one  of  h^is  most  im- 
.     perative  diities,  a  duty  which,  we  might  say,  is  the  basis, 
Sm>      the  rai4r»  d'etre,  of  his  appointment,  is  to  inform  his  prin- 
cipal of  all  facts  or  circumstances  within  his  knowledge 
which'  may  be  advantageous  or  prejudicial  to  bis  iuterest. , 

0.  (D.  Alt.  1709-1710.  ./  ^^  ,  1  :       ^ 

^^"       B§darride.  du  Dol  et  de  la  Fraude,  Vofc  II;  No.  1226. 

Troplong.'du  Mandat,  Vol.  IV,  i*.  8«8,  No.  896.      ^ 

Story  on  Agency,  9th  ed.,  ^  208,  p.  287. 

0.  J.  Doherfy,  Q.C.,  aid  H.  J.  Kavanagh,  for  respondent :  . 

When  at  the  trial  of  this  aciion  it  was  shown  that  the 
respondent  could  juot  be  reproached  with  anytbing  bear- 
ing the  slightest  appearance  of  fraud,  the  appellants  ar- 
gued that  thfere  watf  legal  fraud.  Their  argument  was 
that  until  the  assured. wais  notified  of  the  canpellation 
in  the  Scottish,  that  company  was  liable,  and  there  was 
frau4  on  the  part  of  the  respondent  not  to  have  stated  in 
the  Dailff  Report  the  fact  ol  the  previous  insurance  in  the 
Scottish,  aud  that  its  cancellation  had  uot  been  notified  to 
King.  They  contended  also  that  the  new  contract  in  the 
C/onnecticut  was  without  effect  because  it  wanted  the 
consent  of  King,  and  they  urged  that  there  was  further 
fraud  on  the  part  of  respondent^  when  reporting  the  tran-, 
saction,  in  failing  to  state  that  Kin%J^  not  applied  for 
such  insurance.  Well,  rightly  or  Wrongly,  respondent 
believed,  that  the  Scottish  insurance  was  at  an  end,  and  . 
he  also  believed  that  it  was  not  necessary  to  inform  thejn 
that  King  had  not  applied  specially  for  insurance  in  the 
Gonuecticnt.  Ift  however,  he  erred  in  this,  his  error  as 
to  what  should  be  done  by  an  agent  under  such  circum- 
stiinces  was  shared  by  the^whole  insurance  conpimunity  ; 
it  was  at  most  an  erfOr  of  law. 

'  The  respondent  is  accused,  in  this  action,  of  fraud  com- 
mitted After  the  fire  > 

Ifit.  In  having  delayed  telegraphing.    But  the  aoc'nsa- 
tion  la  comi^tfely  disposed-of  by-^ig^ 


of  frond  com- 
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'  2nd.  In  not  mentioning,  in  the  telegram  reporting  the 
loss,  the  day  and  hour  of  its  occurrence.  Bat  it  is  shown 
that  snch  a  thing  was  never  done  and  was  never  required ; 
and  it  is  manifest  that  even  if  he  had  done  so  the  appel- 
lants would  have  paid  the  loss  just  the  same,  for  they 
were  informed  hy  affidavit  of  the  precise  hour  of  the^fire, 
and  it  was  on  this  information  that  thejr  paid.  '  \ 

Neither  before  nor  after  the  fir^,'  hor  at  any  time,  wit 
there  any  fraud  attributabld  to  respondent.  >■  And  as  to 
the  argument  by  whie)i  appellants  attempt  to  constrae 
legal  fraud  out  of  what  happened,  were  they  strictly  cor- 
rect in  their  contention  that  the  absence  of  King's  parti- 
cipation at  th^  time  prevented  the.  Scottish  cancellatiom 
and  the  Goiinecticut  insurance-46ven  were  this  so,  it  \g 
submitted  that  King's  subsequent  ratification  of  both  had 
the  effect  of  making  cancellfttipn  and  in^nranceW-the  trans- 
fer, in  fact — i^rwitly  valid,  i  \^  ** 
«-In  this  connection  it  is)  also  to  b&i  remarked  that  te- 
spondent  was  ifot  only  the^ agent  of  the,  particular  inigur- 
ance  companies  he' represented ;  he  was  and  is  also  an 
insurance  broker,  and^  such  his  business  was  to  act  for 
insured  and  'insurer,  aidd  his  action  in  placing^  the  risk 
for  King  in  tne  Oonnecticut  after  the  cancellation  by  the 
^ttiah,  even  if  there  were  no  express  authdrization  by 
the^nsured,  was  at  all  events  that  of  a  "  neg^otiqrumgestorf" 
whose  action  benefited  and  was  accepted  al^  ratifield  by 
him  for  whom  he  acted.        ^             "  / 

The  mere  ;^taining  by  King  of  the  Scottish  receipt 
could  not  have  prc^vei^ted  the  transfer,-  had  King  pre-* 
viously  consented  to  it,-r-and  his  ratificatioii^s  equivalent 
^ to  such  prior  consent.     -  /^  ' 

As  to  the  pretention  urged  by  appellants,  that  the  in- 
surance could  not  be  rati^ed  after  the  loss,  respondent^ 
refers  tQ  the  following  authorities^::?-       ||     '    .  -■: 

"  Where  a  policy  br^arine  insurance  M  made  by  oujs 
"  persoiDi  on  behalf  of  another,  without  authority,  it  may 
"^  ratified  afler  the  loss,  of  the  thing  insured,  by  the 
"party  on  ^hose  behalf  it  was  made,- though  Jie  knew 
"of  the  losa  at  the  time  of  the  ratificfttinii"  ,  (TTtY/iawifc^E^ 
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MB.       mttKCMnd  Int.  Co,  1  ,C.  P.  Dio  767,  and  86  L.  T.  N.  8. 
ift!f'RJ!l'*cL'.  P-  884,  cited  in  Evant,  tm  Principal  4"  iltf****   ^P^-  h 
K^rL^^  P*  "^^^Btaekttont  EdU.)         *  'f 

The  same  ha^  been  held  in  Canada  in  the  case  '<of  fire 

^  insurance  —  Grjfofv/  v.  Queen  Ut.   Co.,  1  Hannay  {New 

Brunswick)  482,  and  Ogden  v.  Montreal  Fire  Co.,  8  U.  0.,  CI 

P.  497,  cited  in  Porter  on  Insurance,  p.  *  488,  Blackftone^ 

EdU. 

Nov.  26,  1891]  # 

^ The  Court  unanimously  dismissed  the  appeal. 


Judgment  confirmed. 
Duhamel,  Marceau  Sr  Merrill  for  appellants. 
H.  J.  Kavanagk  for  respondent.      ' 
^     (J.K.)  ' ,       .'    -^     ^:-,       ,    t#k,  .    .'  '.  ,■      .      .  ■ 


May  28,  1890. 

Coram  Dorion,  C.J.,  Cross,  Baby,  Church,  Bossfe,  JJ. 

CO^MISSAIRES   D'fiCOLE    POUR  LA  MUNICIPA- 
LITY DE  LA  PAROISSE  DE  STE-VICTOIRE, 
'  (Defendants  in  CourtbeUno), 

'  ■  ,  ■  -;■  ■■^••v  ■  r\L-\-'         '-  Appellants; 

■■»-,    '.       ■'■ ', '.  '-  ^ ''  .'      ■  ■    ' .   * 


^  V 


V 


HteBRE  PAUL  HUS,         ' 

(P/aiStt^m  Cofurt  below),   * 
i  Respondent: 


Mandamus— Establishment  of  new  stAooldistria— -School  v,s- 
,   ^ors-^Superintendentqf  education— Jurisdiction  upon  ap- 
jual— Approval  of  three  visttors^iO  Vict.  {Q.),  c.  22,  s.  11 
— R.  S.  Q.  1951, 2066.  >  - 

On  Ml  ^>pliraUon  by  M.  for  a  writ  of  mandanm  to  oomiiel  tbe  appelUnts 

*     to  Mtebliih  a  mW  school  district,  in  aooordance  with  the  tsrms 

of  a  decisiwi  rendered, oqappMl  by  the  saperintendent  of  educstion, 

^     under  40  Vict  (Q.)  ch.  22,  s.  11.  the  appellants  plewled.  itOer  ali». 

•that  tb«  superintendent  had  no  Jurisdiction  to  make  the  order,  tlie 

'    peUtion  in  appeal  to  him  Qot  baVinR  be»  ^qproved  of  by  three  qusr 

lifled  vlsi«oi» -      .    .  '      :  ^  "    ••      '       >     • 


tH 


■■[  ;^  ■  ■     :  ■    ^'.  ;  ■    ■■    ' 

t      t  V    t—OOOBT  OF  queen's  BBNOH.         *>      $$% 

A    "  , '  vH:' :•■■'■■   ■.■"■■     '".■■  ■•:'-  ■  ■.■,.  ■' .  /  '  ^-^  ":■■'  ■      .  I-,  i  , 
Hau> :— That  tntamoch  m  on«  of  thn  vlRltfim  who  ■Itma^l  thu  pAtftlnn  (A    ;    i^< 

appeal   to    the    Su|ierint«iul<iit,    wiia    ili«    (miiah    prit^nt  of^aii  6nminlfii>rM 

adjoining  pariah,  and  ioaf>(nniph  aa  undor  U.  H.  Q.  1961.  prieais  and    ■''^•>'j|*>  •>•> 

tninlaten  can  be  vialtoni  only  for  tlie  muniqipality  In  which  they  .      liu« 

reside,  the  petition  in  appeal  had  not  the  approval  iA  writing  oft!  ree 

qaaliflfd  viaitora,  and  ttie  deoiaion  rendered  by  the  aAperintenden't 

waa  null  aod  void.'  r 

AppbaIi  trem  tt  jn^gment  of  the  Superior CotittiJigtrlut  *        ,    . 
of  Riohelien  (OuiMET,  J),  April  4,  1889.    The  following 
observations  of  the  learned  judge  in  rendering  jo^gment 
explain  the  case^sss; — '  7.:-'.V^  ^ — ^^- — ""  .-%; ;- ' 

OuiMET,  J.:—-  '■...■>.' ■-,  \.:--  ,-  ■'-."  :■':-'•:.•■■--'.':■ 
Certains  contribnables  de,  Tarrondissement  No.  6,  de  la 
paroisse  de  Ste-Victoire  onf,  par  reqnftte,  sollicite  les  coni*'' 
missaires  d'6cole  de  leur  municipality  de  former  uif  noav.el 
arrondissement,  donnant  pour  motif,-  que  leurs  enfaiib, 
an  nombre  d'uue  cinquautaine,  e:^^  6tat  de  fr6queiiter  1*6-. 
cole,  6proi^ent  de  graves  inconv6nients  d  frequenter 
r^cole  de  le^r  arrondissement,  A  cause  de  rsloignemenf 
de  leur  domic^^^e  la  maison  d'6cole,  de  IVabligation  de 
traverser  une-  foreth«t  des  inondations  le  printemps  et  k 
certains  temps  de  I'ann^e,  du  chemin  par  ou  il  leur  fant 
passer.  En  raison  de  ces  inconv6nients,  les  ^ommissaires, 
Ws  ann^^s  pr6cedentes,  leur  avaient  permis  de  frequenter 
r^cole  du  village,  mais  la  maitresse,  irtft^'apcroissement 
du  nombre  d'61dves,  ayant  demand^  |2A  d'augmentation 
de  salaite,  les  commisBaires  oht  refus6  de  vot^r  ce  petit 
surplus  et  ont  ordonn6  aux  enfants  susdits  de  rarrondis- 
sement  No.  6,  de  retourner  k  lepr  6co|le.  De  l&l'^pnande 
d'une  doujsaine  de  contribnables  aux  commissaires,  de 
former  un  nQUTol  arrondissement,  pour  celte  partie' de' 
•  Tarrondissement  No.  6,  dont  les  hali>itant8  6prouvent  les 
ittconv6nients  sus-mentionn6s  k  e^voyer  leurs  enfants  A 
r^cole  de  cet,  arrondissement.        /  ' 

'  Befus  des  commissaires  par  resolution  du  ler  octobre 
dernier  11888).  7  i  ^^^^,^^^^   :.  .        , 

Aplpel  par  xequdte/sommaiTe/descontiibuablesjpetition- 
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naifM  au  gnrinlendiint,  le  priBnt  de  lenr  nccorder  rarrMi- 
d^ESJnu**  diwemwiit  detnaudC*. 

Cette  require  a  6t6  approav6e,  tel  que  voulu  pHr  la  loi, 
par  trois  «t  rodmo  quatre  viaiteurii  d'6coIe,  aaroir^:  par  le 
R6vd.  MoMire  Noiseux,  ciir6  de  Sto-Victoir**,  le  R6vd. 
Mesaire  Dfeaorcj^^jgrt  de  St-Oura,  (dfeaignfe  par  erreur  dans 
la  BAntence  oommo  r^siiUnt  &  SteV^ctoire)  par  I'hon.  J. 
•  A.  Darion,  consoiller  ligialatif  pour  la  diviaion  de  Rieho- 
lieu,  et  par  M.  Lippens,  viaiteur-giadtal  d'Acolea  pour  la 
province,-.— i- -.>  'm^'  W".'"'^'' — — '"  'lH. 


Snr  cette  requite;  le  aurintendant  a,  le  20  octobre  der- 
'.tiier,  rendu  unfe  sentence,  qui  a  6t6  aignifiSe  aux  coramis- 
utires  d'fecole  de  Ste.-Victoii|^,  leur  enjoiguant  :--lo.  d'ou- 
vrir  imm^diatemont  une  *cole  tcmporaire  daps  un  local 
qui  leur  serait  oflort  par  lea  contribuables  int^reasSa,  dans 
rarrondisaement  projet^ ;  2o :— de  former  dana  letfr  muni- 
cipality acolaire  un  nftuvel  arrondiasement  soua  le  No.  7, 
devant  incluie  lea  contribuables  qui  souffraient  de  I'^tat 
de  chose  alors  existant ;  80  :— enfin,  de  construire,  aous  le 
ddlai  d'uti  an,  une  mfiison  d'6cole  dans  les  limit^s  du  non- 
vel  arrondissement  No.  7.  .        ^ 

Les  commissaires  d'6cole  de  Ste-Viotoire  ont  Tew6  d'o* 
b6ir ;  de  \k  un  mandamus  de  la  part  du  requ6rant  Pierre 
Paul  Hus,  un  des  contribuables  intferess^s  pour  contrain- 
dre  les  commissaires  Jk  ex6cnter  la  sentence  du  anrinten* 
dant  du  20  ootobre  demier. 

A  cette  action  les  commissaires  plaident :  lo: — qn'ils 
ne  sont  pas  justiciables  du  surintendant  pour  le  cas  ac- 
tuel,  et  que  ce  dernier  n'a  pas  d'autoritfe  pour  leur  imp<r 
ser  un  nouvel  arrondissement ;  2o : — que  du  reste  le  auj- 
intendant  n'a  pas  procMS  avec  les  formes  vouliie*  par  la 
loi,  attendu  .qu'il  n'a  pas  assign^  les  commissaires  A  com- 
paraitre  devant  lui  pour  djonner  leuT?  raisons  k  I'encontre 
de  la  requite  d'appel ;  qu'il  a  proc6d6  ex  parte  k  prendre 
connaissance  de  la  demande  des  contribuables,  et  k  iren- 
dre  sa  sentence  ;  et  que  I'appel  de  ces  dernieT8,n'6tait  pas 
antorifli  par  trois  visiteurs'  d'6cole,  tel  que  voulu  par  la 
loi ;  Tun  des  trois  stis-nommis  qui  ont  autoria^  @t,  ap- 
pr^T^^A  In  TifqTl^tf>  il'appftl,  rt«Hi^«*  ii*wU  paroiaaede 


\1 


f  •  7— oouBT  or  qtiiKif'a  nvoB. 

8t*<!)arff^  etnon  dtni  la  paroisi«  de  feltC'Tiotoire.  1«1  qita 
faiVMemeiit  6nonc6  (Ihim  U  Mntenot* ;  80  :<— qno  la  forma- 
tion d'an  noavel'arrondiM«ment  lerait  ane  iiyottioe  pour 
la  paroUae  de  8te-Vidtdirii  \^  #|     .    j 

'Le  requ^rant,  ]^en|Taal  Hoa,  a  r^i^ndu  k  oette  dt- 
fenie  qne  ]e  aariutenaant  avait  par  labile  poaToiyd«[ 
rendre  la  aetiteiice  ^u  20  octobro  dernier ;  qoHl  n'itait 
aatreint  en  pareil  oaa  k  aucun  proc6d6  particaliert  itant 
autoria^  par  la  loi  k  proc^der  aommairement ;  et  quo  Tacto 
reqaiade-Iui,  n*6UDt  4^^  Texercioe  de  ton  pqBToir  g6n£r»l- 
d'adminiatrer  lea  6colea  et  de  aon  oobtrdU  abaoln  anr  lea 
ddciaiona  dea  commiaaairM  d'6cole,  6tait  Wtiirement  de 
sa  diacr^tion  ;  que  aa  aentence  eat  finale  k  toutea  fin8t}ael* 
conquea;.quo  lui  aeal  a  le  pouvoir  de  I'amender  on  \% 
changer,  et  que  lea  commiaaairea  aont  tenna  en  loi  d« 
rez6cater  aaivant  aa  forme  et  teneur;     '  ,,< 

De  la  part  da  reqa^rant,  il  eat  pronvfi,  par  dea  admit*' 
aiona  dea  parties,  que  la  aentence  da  aarintendant  a  6t6 
signifi^e  auz  commiaaairea,  intin^^a ;  qae  le  ruqa^rant  et 
lea  aatrea  conlribaablea  int6reaa68  oat  offert  an  local  con<* 
venable  poar  tenir  temporairement  I'^cple  dana  le  noavel 
arrondiaaement  No.  7,  jaaqa'iL  ce  qae  la  maiaon  d'6cole  k 
Mre  conatraite,  aoit  drigte  ;      ^  / 

De  la  part  dea  intim^a,  il  eti  pronri  par  t6moin  qaq 
Meaaire  D^aorcy,  ua  dea  qaatre  viaiteura  qai  ont  approav6 
la  reqadte  d'appel,  eat  prfttre^  et  le  car6  deaaerynt  de  la 
paroiaae  de  St-Oara,  mi  Ja  ne  r^aide  paa  k  Ste-Yiotoire, 
ainai  qae  errpadmenr  6nonc6  dana  la  aentence.  On  n'a 
Vaa  cherch6  &  proaver  qo'il  n'6tait  paa  viaitear  d'teol^, 
par  certaiaea  qaalificationa  peraonnellea  qa'il  poarrait 
avoir,  car  la  loi  reconnait  comme  v'iaiteara  d'icolea  diff%- 
rentffi  pereonnea  poavant  rteider  n'importe  ou  dana  let 
limitea  de  la  ]>rovinoe,  et  qai  aont  qaalifiSea  comme  viai- 
teara  d'6oole  par  le  fait  d^^jear  dignity.  On<#'eat  contekit6' 
de  proaver  le  fait  aimple  qae  Meaaire  P^aoroy  di^cair6  4^ 
St-Oatt  et  qull  ne  rdaide  paa  A  Ste-Victoire.       ^  - 

Par  la  premidre  niiaon  de  lear  d6fenae,  lea  intimda  pr6* 
itoident  qae  rarticle'2055  dea  Statata  Befondaade  Qa6beo 
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n»  pi^voirpM  le  «!M  aotno),  oomino  iiilct  A  I'appel  dnVaiit 
Iti  ■ui-inteiiilaiit,  cV»l-A  dir«  lomquo  loa  oointnii«a)r«a  r«- 
fuaeut  d'auc^tir  k  una  rtMjudto  d^maiidunt  an  nouvel 
arrondissomunt,  ;niiiH  pr6roit  sHalemtrnt  lei  caa,  oii  il  y  a 
r6tolatiou  dea  txfininiMairea  pour  (;haiigor  «t  modini^r  ti*ii 
arroiidiHS4>muniB  exitituuta. 

D'jLprdM  lu  Lot  lo  MuriuUmdant  «»t  le  chef  du  dAparto- 
tnent  d»  rinitracttou  pabliqa«,  qui  eat  an  d6partein«ut 
citlji ;  commo  tul,  il  a  Juriadiction  snr  toatea  iea  dAuiaionn 
dea  oolnmiaaairuH  concurnant  la  formation  et  lo  maintiun 
dea  6ooIeH  dana  lea  diveraeH  manicipulitdii,  et  conoernant 
lear  administratiou  dua  ati'airea  ■oolairuii  g^n^ralement 
dana  chaque  municipality.  II  a  un  contrAle  absolu  aur 
tons  lea  aotea  d'admiuistration  dea  commiasairea,  ayant 
pour  fin  Vitabliaaement  et  le  maintien  dea  6col«a  et  de 
tout  ce  qui  concerlie.lour  tenue  et  leur  direction  Oeci  ait 
rendu  Evident  Ala  aimple  lecture  de  la  loi  concernant 
l4natruction  publique,  dont  uh  grand  nombre  de  diapo- 
aitiona  affirment  aon  autorit6,  et  cette  prftrogative  est 
dairement  confirm6e,  pottr  le  caa  actuel,  au  2me  para- 
graphe  de  I'article  2066,  St.  Ref.  Qufeb..  qui  d^onne  an 
aurintendant  le  pouvoir  de  rendre  dea  aentencea  en  der- 
nier reaaort  tendant  A  onjoindre  aux  commiaaairea  "d« 
'•  faire  ce  qui  leur  a  6t6  demands  par  lea  contribuablea  ou 
"  ce  qu'il  leur  ordonne  de  faire ;  de  a'abatenir  (eux  lea 
"  oommiaaairea)  de  faire  ce  qui  leur  eat  demand^  par  lea 
••  contribuablea  ;  oji  qu'ila  (lea  commiaaairea)  ne  foaaent  €e 
"  qui  leur  eat  demand^  (par  1m  contribuablea)  qu'en  tout 
"  ou  en  partie,  et  aux  conditiona  exigfeea  par  la  aentence." 
.  Si  la  premiftre  partie  de  cet  article  2066  laiaaait  du 
doute  Bur  la  juriadiction  du  aurintendant  dana  le  caa  de 
refua  dea  commiaaairea  de  former  un  nouvel  arrondiaae- 
ment,  la  derni6re  partie  auacit6e  enliverait  ce  doute,  car 
elle  rencontre  toua  lea  caa  et  confere  au  aurintendant  lea 
pouvoira  lea  plua  amplea  concernant  rfitabliaaement,  la 
formation  et  le  changement  d'arrondisaement  d'6c6le. 

Du  reate,  cette  section  2066  eat  la  reproduction  de  la 
section  11  du  chab.'^2,  40  Victoria.  On  salt  que  lea  Sta- 
tute Befonda»  nd  doivent  pas  op6rer  d'ameildement  i  la 
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arrondisMmanU. 
6e  et  doit  ttrt 


naat  la  proc4^ 
tin  appel  da  genrt 


loi  «iitUnlii) ;  qolti  nt  font  qo«  \%  rnprodnire  At  1*  d^ 

oUrer  telltt  qa'ulle  oiiiitu.     Aiati  U  veut  1ft  nection  8  de  '^'iitto'.Mr 

Tftote  provincial  relttif  aai  BUtata  Refotidai.    Or  ai  on       ^w. 

rdthro  i  la  aeotion  11,  chapitre  82,  40  Victoria,  reprodnita 

i  I'artiole  2066  dua  Htatnta  fierondtm  qut*  noun  diacutpna, 

nona  voyona  que  la  phrjui^ologie  cat  ditl'^rentu  de  celle  de 

Tartiola  2066,  et  que  oette  aeotion  11  donne  clairement 

jariadiction  an  aarintendant  poar  lu  oaa  de  refna  dea  oom- 

miaaairea  de  cr^er  de  noaveaai  attqiidiaaementa  oommt 

|H)ar  toua  lea  antroa  caa^oik 

Oette  premiere  raiaoa  tst.  do 

rejet6e. 

La  denzi^me  raiaou  dea  intiifi 
dure  k  aaivre  par  le  anrintendant 
de  celai  qni  nona  occape,  n'eat  paa  mienx  fondle. 

Lea  intim^  diaont  que  I'appel  o'a  paa  616  aatoria6  Hgw 
lement,  parce  qan  Meaaira  D^roj,  an  dea  tr(>i8  viaitean. 
qni  I'ont  approttvt.jUe  rteide  paa  k  Sle-Viotoire,  ainal 
qa'all6gai  par  errenr  dana  lea  proc6d6a  d'appel,  el  qa« ' 
cona^aemment,  le  aarintendant^ft  pirpcMi  ill6galement ' 
■ar  I'appel.  t     ■' 

La  formality  de  I'approbation  de  I'appel  par  troia  viai 
teara  d'6cole  peat  Aire  eaaentielle,  d'api'ia  2066  dea  Statutt 
Refondaa  de  Qa6bec,  maia  la  loi  n'ezige  paa  qne  ce  aoil 
dea  viaiteara  r6aidant  dana  la  municipalit6.  Rien  dani 
Ic  doaaier  ne  fait  voir  qae  Meaaire  D^sorcy,  bien  flat  yf* 
Bidant  k  St-Oara,  ne  aoit  paa  an  viaitear  d'^cole.  ^l||^^l 
avoir  la  qoalifioation  qae  la  loi  donne  k  difl^renti  dJgni* 
iairea  poar  dtre  viaiteara  d'6cole.  /%  '-;/ 

La  aentence  da  20  octobre  affirme  qa'il  eat  vititeitrt  et  • 
jaaqa'A  preave  da  oontraire,  oette  Goar  ne  peat  mettre  de 
c6t6  Taffirmation  de  la  aentence. 

Da  reate,  la  reqadte  d'appel  eat  aaasi  approav6e  par  M. 
lAppWM,  qai  a  jariadiction  comme  vi8itear>g6n6ral  d'6- 
cole,  et  cela  aaffit  poar  coavrir  le  d6failt  invoqa6,  ai  ddfant 
il  y  a,  et  rendre  I'appel  i6galement  aatoriai. 
^      Oette  demiire  laiaon  dea  intimda  rat  done  encore  mal~ 
'  iond6e.  / 

La  troisiime  raiaon  dea  intim6a,  tir6e  da  d6faat  de  la 
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procidnre,  reposejau^4e  firifq[iqLeleriqriatei^       a  prpo6d6 
a^E"ir."i!tT  """s  aasi^ner-ies  ir»tim68.       N,        ^^^^^  / 

L'artiole  2055  des  Statats  Ref^iidas  de  Qa6bco  sosoit^, 
otdonne  de  proc^der  sommdirement  et  n'organise  apcune 
procedure  de  nature  quelconquo  pour  in&truire  tel  appel. 
Si  le  l^gislateur  eat  vouln  rassignation  des  commisaaires, 
il  atlrait  cr66  une  disposition  h  cet  effet.  II  est  Evident  ] 
que  cet  appel  n'est  pas  organist  comme  prou6dd  judiciaire 
-  et  de  jurisdicMoti  contentieuse.  \ 

Les  commissaires  out  noe  ehtilTre  discretion  ponr  ac- 
cordcT  ou  rejeter  des  demandes  de  la  nature  de  celle  faite 
par  le  reqn^rant  et  les  autres  contribuables  du  nouvet 
arrondissemfent.  PonT(][uoi  le  surintendant  qui  est  leur 
snp^rieur  ou  leur  chef,  n'anrait'il  pas  la  m6me  discretion  ? 

La  loi  ne  cr6e.  pas  un  tribunal  j'udiciaire  pour  decider 
de  pareilles  questions ;  elle  ne  constitue  pas  le  surinteu- 
.^ant  jug&  d'un  litige,  mais  juge  discr^tionnaire  de  I'op- 
portnnitd  de  faire  ou  de  ne  pas  faire  un  simple  acte  "  ~^ 
niinistration,  k  propos  de  la  tenue  et  de  la  direction  des 
§coles  dans  ies  municipalit6s.  Les  intim^s  arguent  de  la 
section  1889,  Stat.  Ref.  Quebec,  que  le  surintendant  doit 
par  lui-m6me  ou  par  ses  d6l6gaes,  faire  des  enqudtes,  lors- 
que  c'est  n6cessaire,  a  raison  de  diff6rents  «oulev6s  au 
sujet  des  ^coles  et  des  maisons  d'6cole.  < 

Gela  est  vrai  jusqu'^  un  certain  point,  mais  ces  enqufttes 
ne.sont  pas  ordonn§es ;  elles  sont  seulement  autorb6es 
pour  aider  le  surintendant  ck  r^ler  plus  avantag^sement 
les  difficult^s  qui  j>aa vent  se  soulever  dans  les  Wuhicipa- 
litfe  Hcolaires ;  lui  bwuI  a  la  discretion  de  jilger  de  Top- 
p^rtunite  de  ces  enqudtes  ;  il  ne  doit  user  de  cette  discr6- 
tidn  quavec  reserve,  car  s'il  fallait  des  enquetes  a  toutes 
les  difficnltes,  il  faudrait  V^endre  sur  les  fondi^allou6s 
aux  J^Loles  les  frais  de  ces  enqudtes,  et  ainsi  Targent  xoik 
pour^  aider  Teducation  serait  en  grknde  partie  'absorbs 
pour  des/rais  ;  ce  n'est  pas  \k  le  but  de  la  loi.  Le  surin- 
tendant est  le  chef  du  d6partement  des  ecoles,  avec  pon- 
voir  de  controler  leis  acte^  d'administratioujlj^es  comm^- 
saires  d'ecole,  et  ce  contr6le  s'exerce  sominairement,  sans 
"ftffmei^  judiciaireg  ou  contentieuses.    CHesl  poarqubi4»-i 


'  7— COURT  OP  QUEEN'^  BlENOH. 

iti'«3ticle  2066  des  Stat.  Ref.  de  Qu6bec  veut  que  les  sen- 
tences da  sQrinteiidant  soient  finales  :  sauf  h  ceux  qui  en  ^ISuT^S* 
Bouffr^nt  de  s'adresser It  lul:]^^me  pour  faire  changer,  r6- 
voquer  on  modifier  ses  dSoisions  liu  besoin  ;  mais  le  sjurin- 
tendant  seal  a  le  pouvoit  de  tpuphfr  anx  senteu/ces  ou 
^fecisio^as  qu'il  rend.  Oette  troisiemft  raison  deJa  d6fense 
A'est  pas  pli^^^lilttWCque  les  i^utres  et  doit  awai^^tl 
rejelfie. _  -  -  - /  j    v^  ■/'■  ■ '  ,^  ''''"'~"~^>>:!ii^<^  *■■■  ' 

Les  intimte  aU%uent  en  qua^ftte'Iieu  que  la  £oriAa- 
tion  du  nouvel  arrondissement  N6.  1  'serait  commettre 
une  injustice.  Oette  Cour  n'a  pas  ir  examiner  cette  qu#- 
(ion  qui  est  du  ressortexclusif  du  surintendant. 

Les  raisons  aU%n6es  dans  la  requdte  des  contribuables 
pour  demaudrer  un  nouvel  arrondissement  lui  out  6td  sou- 
misW    lluisenl  dejuger  si  elles  6taient  ojtnon  suflfi- 
^attes  pour  p^byer  la  demande.  ^ 

Lesprincipes  ci-dessus  (§uonc£s  et  Finterpr^tation  donn^e 
par  cette  Cour  k  la  loi  des  Scoles  ont  re^u  leuf  sanction 
dans  uu  pr6c6dent  de  la  Oour  Supreme,  dans  la  cause  de 
Drembtttji  v.  Commissairet dicole  de  la  paroisse  de  St'Valmtin, 
rapport^p  an  12e  vol.  des  Rapports  de  la  Oour  Supr^me^ 
page  646.\       N--  ■-    ■'"'"'"■;■  :-^-^ 

Dans  cette  cause  les  cbmmissaires  avaient  d'abord  d6- 
clar6  qu'il8\  se  sonmettraipnt  k  la  sentence  du  Mrinten- 
dant,  mais  Wsuite,  adopterent  des  resolutions  tendant  k 
I'annuler  ou\a  T^luder         -^ 

Les  contribuables  int^ress^s  demanderent  et  obtinrent 
un  bref  de  mmdamuz  qui  fut  maintenu  par  la,  Oour  Sup^- 
rieure,  rejet6  tar  la  Oour  d'Ai)pel,  mais  retabli  et  mun- 
tenu  dans  son  jbt^gritd  par  Ja  tlour.  Supreme. 

Et  voici  ce  que  disait  rhonorabl|  juge  Tascheret^u,  un 
deceuxqui  ontWg6  dans  lacauseV;  &  propos  de  la  con- 
duite  d^  commiuaires  qui  refusaient  d'ex6cuter  la  sen- 
tence duWrintenctant  dans  sa  forme  etteneur  ; 

^'That  iWot,  in  m^  opinion,  how  shpuld  b^  received 
"  the  orders^^f  a  higl^  officer  of  the  Sfatev  whom,  very  pro- 
'' petty  indeed,  iha  law  has  declaredshduld.be  the  soh^ 
i^  arbiter  efthestt^  eUssemions  amongst  sthool.  rate-payers.    His 
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"justice  should  be^  and  the  refusal  or  negligence  to  do  so 
Cp|mij«ir*»  •'•  ig  nothing  else  but  in  act  of  rebellion  to  law  and  authority^ 
Oette  dour  serait  t^nue  de  se  soumettre  qnand  m6me  a 
une  jurisprudeijice  6tafolie  d'une  manidre  aussi  positive 
par  le  plus  haut  tribunal  du  pays,  mais  nous  devons  d6*^ 
darer  que  nous  concourons  pleinement  dans  les  opinions 
des  honorables  juges  de  la  Oour  Supreme  telles  que  con- 
signees dansle  ^lipport  de  cette  cause  des  commissaires  de 
St-^alentin. 

^    II  uouB  semble  que  la  loi  but  la  matiire  n'est  pas  sus- 
ceptible d'une  interpretation  difF6rente. 

La  Cour,  en  consfequence,  mainMent  la  requAte ;  et  or- 
donne  I'di&anation  d'un  bref  p6remptoire  de  tMndamus 
enjoignant  aux  intim^s  d'ex6cuter  la  sentence  du  surin- 
tendant  du^O  octobre  dernier ;  et,  au  cas  de  refns,  les  con- 
damnent  k  |2,006  d'amende,  et  aux  d§pens  dans  tous  les 
cas. 
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The  judgment  of  the  Court  below  was  as  follows : — 
~~r";^!€our,  parties  ouies  par  leurs  avocat^^  le  m^rite 
de  cette  cause,  examine  la  procedure,  la  p^uve  et  le 
dossier;  >  ^, 

"  Gonsid§rant  qtie  la  section  2055  des  Statuts  Befondns " 
de  la  province  de  Qu6befe»  dfecrdte  ce  qui  suit : 

'  Lorsque  Kepplacement  d'une  maison  d'^cole  est  ^hoisi 
'  par  les  comnussafres  ou  les  syndics ;  qu'un  changement 
'  est  fait  dl^s  les  limites  d'un  arrondissement  d'6cole ; 

*  qu'un  nouvel  arrondissement  est  6tabli  dans  une  muni- 
'  cipalit6  sollaite ;  qu'un  ou  plusieurs  arrondissements  ^a- 
'  blis  sent  changes  ou  8ubdivis§s  ;  ou  lorsqtie  les  commis^ 
'  saires  ou  les  syndics  refusent  ou  negligent  d*exercer  on 
*remplir  quelqu'une  des  attributions  oti  quelqu'uh  des 
'devoirs  que  leur  confefent  les  articles  2032,  2049,  2050, 
'2051,  2062,  2068  et  2064;  les  contribuables  int^res- 
's^s  peuvent  en  appeler,  en  tout  temps,  au  surin  ten- 
.'dant,  par  requMe  sbmmaire;  mais  cet  appel  h'a  lieu 

•  qu'avec  I'approbation,  par  6crit,  de  trois  visitenrs  autres 
'  que  les  commissaires  ou  les  syndics  d'6cole  de  la  muni- 
♦cipalit^i    .       ..    ,    .    ,  .d^'^"— '^>^.' "  '    \ 
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•Dans  sa  sentence,  qui  .est  finalei,  le  Barintendant  peut       law. 

•  OTdonner  que  les  commissftires  ou^es  syndics'  fassent  ce  Commimiiti 

•  qui  leur  &U^  demand6  ou  ce  qu'il  leur  oidonne  de  faire.   '*^**'''  '** 
'on  s'abstiennent  de  le  faire,  on  ne  le  fassent  qn'en  tont 
'  on  en  partie.  et  anx  conditions  eiig^es  par  la  sentence.*  V 
40  v.,  c  22,  s.  n.  ^ 

"Opnsidferant  qn'en  vertn  d^a  dite  section  20t«  sus-* 
cit6e,  il  y  avait  appel,  par  requfiSte  sommaire,  an  snrinten- 
dant  de  I'fiducation  ponr  la  proWce  de  Qn6beo,  de  la 
decision  rendne  le  ler  ootobre  1888.  par  les^scommissaiTes 
d'6cole  pour  la  municipality  de  la  paroisse  de  Ste-|^icloire, 
dans  le  comt6  de  Richelieu,  k  savoir,  les  dfifendeurs  ^dans 
la  pr6sente  crfUse,  refnsant  et  rejetant  la  demande  et  re- 
qufite  k  enx  faites,  le  dit  jon*  3er  octobre  1888,  par  cer- 
tains c'ontribulibles  de  la  dite  mnnicipalit6  scolaire,  de- 
mandant retablissement  d'un  nonvel  arrondis^einent  d'6- 
cole,  et  ce  pour  les  raisons  mentionn6es  en  la  dite  reqnfite 
prodnite  en  cette  cause  comme  exhiSft  No.  1,  par  les  dits 
defendenris ; 

"  Consid6rant  qn'en  vertu  dn  pa^aphe  2  de  la  dite 
section  2056  S.E.  (J.  le  surintendant  pent  ordonnerque 
les  commissaires,  on  les  syndics  .fassent  #  qui  leur  a  6t6 
demand^  en  vertu  de  la  dite  section  (voir  aussi  40  Vict., 
chap.  22,  s^ptjon  11),  ou  ce  qu'il  ordonne  "de  faire,  et  aux 
conditions  ^xig^  par  sa  sentence  ;  ^     ' 

«  Considfirant  qtf  en  loi,  la  sentenpe  rendue^le  surin-  ^ 
tendant  dePfiducation  est  finale  ;  '^    . .      » 

"Consid6rant  qu'il  est  en  preuve  qn'nn  appel,  snivant   * 
les  formalit6s  voulnes  p^  la  loi»  a  6te  *fait  le  5e  jo^  d'oc- 
tobre  1888,'au  dit  surintendant  de  la  dite  decision  des  dits 
dfifendeurs,  dn  dit  jour,  ler  octobre  1888 ;; 

"Oonsid6rant  qu'il  appert  que  le  dit  aurintenJbt  de  * 
l'6ducation  a  rendu  sa  sentence  sur  le  dft  appel,  le  20e 
jour  d'octobre  1888,  maintenant  la  dite  requfite  en  appel, . 
annulant  ^  r6splution  des  dits  commissaires,  dn  ler  oc- 
tobre  1888,  et  ordonufpt  qu'il  soit  formfi  un  arrondiss©: 
ment  sous  le  No,  7  dfiis  la  dite  municipalitfi  de'Ste.  Vi(J- 
toire,  dans  les  Ifaiites  mentionrfges  en  la  dite  sentencp^ 
dont  oopjQ  est  prodnitrf^  .an-   -""  '     -    - 
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uao.  dear-Teqn6rant,  comme  Bon  exhibit  No.  2,  et  fixant  le  srte 
commiaMirw  de  T^cole  dtt  dit  aTTondissement  but  celai  de  TaQ^ienno 
^*'*  ■  6cole,  prtB  du  pont  qui  traverse  la  riviere  du  Pot-?m- 
beurre,  prts  de  }a  rfesidence  de  Piewe  Paul  Hns  ;  et  or- 
donnant  qu'elle  soit  constrnite  suivant  la  Iqi  et  les  regie- 
ments  scolaires^du  20  octobre  1888,  au  ler  septembre 
1889,  ^\  qu'en  attendant  il  soit  ouvert  une  6cole,  sans 
d6lai,  dans  un  loeal  qui  sera  fourni  aux^ommissaires  par 
les  interessfcs  du  dit  arrondissement  No.  t,  afiil  q»e  les 
enfants  du  dit  arrondissement  puissent  la  frfiquenter  pen-^ 
dant  le  r^ste  de  la  pr6sente  ann6e  scohtire ;    • 

"  Considdrant  qu'il  appert  h  la  face  mdme  de  la  dite  sen- 
tence du  dit  snrintend'ant  de  r6dt*ation,  que  toutes  les 
formali€68voulues  par  la  loi,  sur  tek  appel,  ont  6t6  rem- 
plifltj  et  nojbamment  que  le  dit  appel  a  eu  lieu  avec  Tap- 
probation  par  6cnt  de  trois^viaiteurs  d'ficoles,  exig6e  par 
la  dite  section  2055  des  dits  Statuts  Befondus  de  la  pro- 
vince de>Qn6bec  ;  ^^ 
i  V,"  Gonsiderant  que  par  les  sections  1863  et4864  dies  dita 
Statuts  Befondus.  tout  document  original  ou  cdpie,  'signe 
on  certifi6  par  le  surintendant  de  I'instruction  publique, 
ou  par  un  secretaire  du  d6paTtement  de  I'instruction  pU- 
blique,  est  authentique  et  fait  preuve  prima  facie  de  «0U  ^ 
contenu ; 

"  Gonsiderant  qu'un  document  ou  acte  authentique  ne 
pent,  en  vertuvde  Tarticle  1211  du  Code  Givil*  du  Bas- 
Ganada.  6tre  contredit  que  de  la  manidre  prescrite  parr  le 
Gode  de  t*roc6dure  Givile,  et  non  autrement,  et  qu'en 
vertu  de  I'article  1284  du  dit  Code  Givil,  la  preuve  testi- 
moniale  ne  pent  0tre  admise  dans  aucun  cas,  pour  con- 
tredire  ou  changer  les  teAnes  d'un  dcrit  valablement  fait ; 
"  Gonsiderant  qu'ei^  vertu  db  la  section  2056  des  dits 
Statuts  Befondus  de  la  province  de  Quebec,  le  surinten- 
dant seul  pent  chuiger,  revOquer  oil  modifier  toute  deci- 
sion par  lui  Tendue,'6ur  appel  de  la  decision  des'comniis- 
saires  ou  des  syndics,  en^vertude  rarticle  2065  des  dits 
Statuts  Befondus ;  '         '  ""'' 

'     "Gonsiderant  que  le  surintendant  de  I'education,  snr 
I'appBl  en  quegtionT-yigi-daps  les  Hmites  de  sa  juridic- 
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tibn^  et  avait:^e  pouvpir  d'6ta^lif  tarrondissement  No.  Tfet      , 

qae  8a  sentence,  qui  ^st  finale,  doit  ifttre  «6cjit60  par  les  ^SJSStT 

dfefendeurs^  ■;  '  .;  .riii. 

"  OoQsii^^ant  qn'il  est  en' prenve  par  les  admissipns         ' 
prMuites  an  dossier  par  les  parties  en  cetfe  cause,  que  la    ./ 
dite  sentence  a  6t6  signifi^e  aux  dSfeiideurs,  ei»que  le  re- "^  V 
qttecant  aiusi  que  les  autres  inf^ressds  du  dit  arrondisse-  V' 
ment  put  offert  aiiz  diits  d^fendeurs  un  local  convenable 
dans  les  limiteadnditacrdndissiamept  No.  t,  pour  latenne 
d'une  6cole  tem^aire,  telle  qu'or^onn^e  par  la  dite  sen- 
tence, et  que  les  d^fendeurs  out  toujours  refus^  etrefusent 
encore  d'ex^outer  la  dite  sentence  et  de  s'v  soumettre  : 

"  Oonsiderant  que  le  demandenr  requSrant  a  prouv6  les 
ailSgations  essentiellesde  ^a  requite,  et  d6  ses  rdpliqi^e  et 
reponse  k  rencontre  des  defenses  produlies  par  les  dits 
d6fendQnr8,  «>t  que  ces  dernlors  n'ont  pas  prouv6  leurs 
dites  defenses  ;v  * 

"  MaintieUt  la  dit^r^tfSte  du  d'it  requ^rant  demandenr, 
ainsi  que  ses  dites  rSglique  et  rSpbnse  ; 
"  '^Renvoie  les  diteli  defenses,  eta  ordonn6  et  ordonne 
qail6mane  de  cette  Oour  un  bref  de' matiuftimtfs  p6remp-  , 
toire,  enjoignant  aux  d^fendeurs  a  savoir :  les  commis- 
saires  d'dcole  poor  la  municipality  ^la  paroisse  de  Ste- 
Victoire,  dans  le  comt6  de  Richelieu,  d'executer  la  dite 
sentence  de  Thonorable  dddSon  Ouinxet,  surintendant  de 
Tfeducation  dans  la  province  de  Qnfebec,  en  ^ate  du  20 
^octobre  derniet,(188ftj^,  savoir  ^^ur  enjoignant  de  former 
'tin  arrondissement  d'6cole-80us  le  No.  7,  dans  la<ditemu- 
'nicipalit6  d^  la  dite  paroisse  de  ^e-Victoire,  dans  1^ 
'oomt6  de  BicJielieu,  dans  Ida  li  mites  sMmntes  :  la|>i^ie 
•  du  rang  du  nprd  d6  la'  riviere  du  Pot^Beurre;  de^gt 
'Colbert  St-lAartin,  occupant  du  No.  096  dja  "cadastrelp' 
'  clusivement,  jusque  cilfoz  Louis  Lsvall^e,  x>^up^fit  drf 
'No.  816  du  cadastre,  aussi  inclusiyement,  «t' danj^  fo  ^ 
' rang  an  sud  de  la  dite  riviere  du  Fdt-au-Senrre.  depufs'' 
'  Fmn9ois-Xavier   St-Ma«tin,    occupant  du  No.  846  du  " 
'cadastre  inclusirement,  jusque  ^hez  Pierre  Paul  Hus, 
'occupant  dU  No.  334  du^cadafftremclnsivement.'  dei 
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'j  i^  Wi    Vc^Biine  fiboleuptH  |b  poAt  qui  tr^verserla  ri 
fepsf'  flitt-Beurte,  rffs  delff .  tfmdenco  ^e  P|ipe 
».         iHui.      .^Wvrir  anct  6cole»ha  le  lo^l  f  ffiux  |^ 

-^    yjl^        ^'l^t   ou  Is  i^t6ijeBlfc..du  di^^  Mfondii^ 

'H;.!       -^ii'adm^commejsi^i^afin'^ill^  ' 

'lb;i  dit  akoadi8se4ie4i|'^lfrj^Q$P^  le  .w 

' .^n^e^'scolaim  wmjlp^s ~d«-*^^^ 

qlitliiie  Joui;^^.de  »«»,       ^ 

'^-  ^1^  et  fauti^?  p^\^|^P|efen.^  ^ 
^ikU'dii  jugement  daiiefle  dit  d6)ai ; 
clfefendpurs,  A  satoirl  les  cbmniis- 
;mtiuicipalit6  de  la  l^roisse  de  Ste> 
.^,     .^,  ,  ,  l<J0int6"'de  Richelieu,  ji^er  an  dit  re- 

^    /''"T^^^illlift^iUi^r  une  amende  dft^2,d0^>wAitit,  eta  . 
'-'  ^.  j%^||d(ftnS  e|:^condMniie  les  dits  dfef^euW^rta  dfepens. 
'  ,^<^|petteO#f  Wem  requfertfltt,  tit  A'^il  appar- 

^^dra,  ie  Jtoit  de  feire  valoir,  le  cas  6cM(uii,  M|t68  autres 
{StiOB  d09  Goiiolti^k>ng  de  la  dite  fsentence  dii''xO  octobre 
LW       lS;$,'dudii8unliWndant^^er6dlicatioii."     /v 

|n/  r,^i^i.i6,,|i9o.i|;i^ji,.,;^:  :^<.     _  •    ,     -^ 

» *  M^^  *  ,       •  Qtoffrion^^  Q.  C^ aii^  tff(>M»«^  *»'  appellants  :— 
•I ',  '.H  Leamoyefii  deavfiDpelants  contra  1^  demande  en  ma»- 

'  ;;'!      ,,,  datnw  de  l*%|^im^  ^l^ontre  W  jugement  a  quo,  qui  lui  a  '  " 
[  , .  '  '% .  \   ac^r46  sa  i|(Bii)i|aide,  sdnt  au  non^brk  de  troial  5-f 
\  •  '    i'       ,  lo.--l)4faut' des  for&ialit68  essentielles  A.^rexercice  de 
'  ^  ,    i'       r^ppel,  qui  k  donn§lieud|a  sentence  clu  Bifr^ntendaiit 
■  "^"  "  '  de  l'6disipation ;      '''      ""  '■'     /   '  ,         -'Hi'.   '  ^     ,. 
»    2o. — D6fant  <le  juridiction  du  surintendaht  dans  la  ma- 

Ufe  f       86.— Aflfectation  ill6gaie  ail  demandeur  ^equ(&Tant  de  1^   . 


p6nalit6  impos^e  (1^000^  par  le^t  jugeiti 

,     ,  I.  La  loi  qui  ^tablvt  edi  appel  (S'.  &^  B.  C 

*     i.  4ec.  64,  88.^amend^  l^ar  40  Vic,  cap.  2 

""'■   ft.,P.'Qv»Lart.(^056)  present  *i*«^ 

appei  '^yiijjff/ilfgu'avee  /.'approbation, 

Dans  I'espece.  Papprobation  au  bas 
^  pel  est  8ign4e  seulement  par  Messieurs 


cap^Jl^j 
)ll,  et  g. 
que  tel^ 
i^etrois  visi- 

t6te  d'ap- 
lux.ptrer" 


\ 


im. 


lit  d&ns  hi  ma- 
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jtmrt,"  ••  0.  IWaoTcy;  ptre.  cur6,"  et  ••  J.  A.  Dorion,  M.  0.  L." ; 

W^f  Jf^*®"^®  **^®^"**°'  ^®^  qualit^s  reapectives  lea  consti-  ^HSiSI^'tir 
idant  visiteurs  et  les  atitoriiaiit  comme  tela  &  approaver       hu^ 
;cet  appel,  qaalifie  lea  (jieux  piremiera :  —  "  prdtrM^  tona 
y4p.enxn8ident$  A  Ste-Victoire,"  et  le  dernier  .-^"jetoaeiller 

^     D'aprda  I'art.  1951.  S.  R.  P.  Q.  aa.  %  lea  prfttrea  catholi-     . . 
I  *     ques  iont  dea  vtmsurt  dea  dcolea  de  la  municipality  ou  ils   " 
r^aident  .•(0ti^em«n^    ,  -  -^  j 

Etant  6tahli  que  Meaaire  Dfiaorcy  rf^  jamaia  r6aid6  k 
Ste-Victoire,  6tant  depuia  pluaieura  ann6es  cur6  de  St- 
Oura,  paroiaae  voiaine,  il  est  Evident  qu'il  n'6tait  paa  wtw- 
teur  pour  la  munioipalitfe  de  Ste-Victoire,  dont  il  a'agiaaait, 
et  que  le  aurintendant  a  6t§  mal  informft|i  a'eat  infipria 
en  lui  attribuant  la  qualit6  de  pr6tre  rlwdent,  et  en  le 
conaidftraut  comme  visiteur  qualifi6  k  appi^uver  I'appel 
de  rintim6  et  de  aea  co'requdranta.  *  '    . 

A  I'audition  en  premidre  inatance,  rintimd  a  pr6tendu     ' 
r6futer  6ette  objection,  en  soutenant  que  la  a^ntence  qui 
fcffirme  que  Meaaire  D6aorcy  oat  visiteur,  6tantundocu-  ' 

ment  authentique,  np  pent  6tre  contredite  que  aur  inacrip 
tion  en  faux,  et  non  par  unerWeuve  orale,  fondant  cette 
pr^teiition  sur  lea  arts.  1863  etJl  864  S.  B.  P.  Q.  et  1211— 
1284  0.  C.  Nona  regrettons  de  conatater  que  la  Cdur  in- 
fa^eure,  p^r  son  jtfgeii&nt,  ait  maintenu  cette  pretention. 
Lea  arta.  1«68  et  1864  du  atatut  n'attribuent  d'autre  vertu 
probaute  dcea  documents  que  icelle  d'line  "  preuve  ;»ri«^ 
pier  L'art.  1210  0.0.  dit  que  "tacte  authentique  fait 
preuve  con^pldte,  entre  lea  parties."  L'art.  auivant,  1211, 
limitant  la  contradiction  Ae  Vt^eauili^ique  an  reooura 
en  inacriptio^lj^  ne  ^IIP^  §videmment  qu'aux 
parfies  A  tel  «|p,  t  tiWconirt^i  eim^  aux  documenta  bffi- 


-^1 


y . 


parfies  a  lei  a?^0,  ft  un  co»/r^  «*|?%  »«*  documenta  offi- 
ciels,  qjxm^  font  qu'une  prtf&ve  ^ww/«n^  d<ul  faits  qu'ils 

Merlin,  w.  "  Preuve,"  p.  418,  ire^  J^plLlw^^ii^ 


Merlin,  w.  "Preuve,"  p.  418,  ire  A  sfxpl  %;^. 

e  col.  haut  et  mil&u.        '        <.jft'    ;       f 

1  Pigeau,  pp.  225  et^22<J,-^^»^<'t^ 

1  'f'homine  Deamagiiros.  p-p*  88  A;88a.    j^ 


=^ 


i-othier,  "ObligatioiiB,"  Nos.  785  «<  «e,^  401^^. 
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L'ihtifit6  ft  aiiBsr  pMtendn  que,  mal^  la  pretiTe  de    ' 
^^[•!^t<r  ^^  rdBidence,  Ton  devait  oncore  prfesamer,  jusqu'd  pretiv© 
l^ui.    *  contraire,  va   Taffirmation   de  la  quality  ^e  vi»Umr  que 
'    A  cotnporte  la  sentbnce,  jque  MeBsire  D6eorcy  possMait  cotte#> 

'       -     quality  nous  quelqa'une  des  autres  conditions  6nam6r6e8 
A  Tart.  1961,  S.jB.  P.  Q.  , 

Outre  que  la  f|;iaase  condi|ion  de  pritre  resident  men- 
tionn^e  k  la  sentence  oomme  .qualiiicatif  de  Messire  D6- 
sorcy,  Y  ^'Bt  6videmment  ezprim6e  poar  jostifier  de  sa 
pr^tendue  quality  do  visUeur,-^\\  saffit  dti  lire  r^nam^ra-^ 
tioQ  des  conditions  requises  des  non  risidentt  pour  Atre 
visitenrs  ex  officio,  k  Tart.  1951,  et  des  personnes  formaht 
partie  du  conseil  de  Tinstnactioh  piibli^ue  k  I'art.  1898, 
etc.,  pour  se  conyaincre  que  la  condition  de  cur6  deasef-.  J 
vant  de  St-Ou^  est  incompatible  avec"  ancune  de  ce8 
autres  conditions.  '     !     * 

Les  appelants  d^fendeurs  ayant  all6gn6  et  prony6>qne 
la  condition  de  prHre  resident,  fa  senle  %|»paTai88anit  A 
la  sentence  ponvant  justifier  de  la  pr6tdndu^  quality  de.. ,. 
vi$if0ur  de  Messire  D^sorcy,  lui  est  attribute  iTaussement  on 
erronSment,  n'^ttait'ce  pas  d  I'intim^,  demandeur  et  poUf- 
suivaijit,  k  all^guer  et  A  prouver  de  quels  fiutres  &it0  ou  ^ 
conditions  pouvait  restilter  sa  qualification  d^  vl.i(||llir  ? 

Pour  combler  la  lacu'ne  resultant  de  I'dlimination  i^ 
vitable  de  Messire  Di^sorcy,  rintim6  a'aussi  pr^tendn  en -^ 
Gour  inf6riieuro  que,  dans  tons  les  cas^  "  I'approbation  de 
B.  Lippens,  inspecteur  d'^cole,"  mentionJi6e  en  la  sentence, 
suffirait  encore  pour  paritU^e  le  nombre  d'lm^probateurs  ,__•.■ 
exig6  par  I'art.  2066.  '^  -  -^  y^-^- 

A  ceci  nous  r^pondons  :— ^16.  qud  la  loi  exige  ane  ap-  ' 
probation  par  icrit,  et  qu*il  n'appert  pas  a  la  senteikce  que 
le  snsdit  M.  Lippens  ait  6crit  ou  sigjid  sa  prdtendye  ap*- 
probation,  et  qu'jl  appert  m6me  k  la  rcqudte  cl'appi^l  qtie 
I'approbation  ^rite  n'a  6t6  sigvi^^que  par  MdBsieu^ii  Noi- 
seuXj'Dfisorcy  et  Doriott.   ■       <'  »       1^   i*'     \ 

..^o.  Puisque  la  sentence  n'attribiie  la  quality  de  ^Uur 
k  if.  Lippens  q.u'&  sa  position  d'inspecteuf'd' Scales,  ilsuffit 
(de  lui  appliqner  Tart.  1958,  qui  n'attribue  cette  q^lit<& 


■) 


tap  officio  ^^t  iMpdCteUfs  d'A^Oiei  que  pOur  I^  ocae/^tes.e/' 


KlU 


i^. 
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les-modiln,  dans  Imr  diitr.ictj'intptction,  pour  faire  6va-       "«• 


nouir  seA  pretentions,  ou  oelles  4e  rintim6,  an  Bujet  de  sea 
qaaliftcations  commQ  approbatntr  ^a  I'appel.        ^ 


Co 


Baol*,  atfl. 


Lea  appelantaoot  proavfeqn'il  n'yaniacadftiite,iifA?q^tf. 
wocfcto,  dans  la  municipailit«r  ,d^  Ste- Victoire  ;  et  i'intim6  , 
n'a  nullement  proav6  que  Ste-Viotoire  fat  dans  lea  limites 
du  districl  ctimpecHon  de  M.  Lippens.  • 
.     II.  Le  teite  de  la  loi  eat  6yidemment  contre  la  juridic- 
tion  dn^snriutendant  danV  la  mati^re.  Irt.  2066,  U.  S.  P.  Q. 
L'eapdce  actnelle  n'oSre  aucnne  des  circonBtanoeb  6nu- 
mfir^ea  eri  Tarticle  cit6,  on  «xkj  aVticles  aux'quela  il  r6ftre. 
.III.  lie-jngement  fi  9«o  oondamne  lea  appelants,  &  d(>- 
faut  do  se  conformer  a  ce  %xC\\  ordonne,  A  payer  la  p6na- 
Ht6qu'ilimpo8e,  |2,000,  an  reqa6rantdemandeur,  l'intim6. 
.  Rien  dans  la  loi  n'attribue  cette  amende  au  reqnirant 
en  mqndamus.     t'article  1022,  C.  P.  0...  apria  i:6niim6ra- 
tion  des  oas  donnani  lieu  A  rfimanation  dece  bref,  ajouit^: 
— "Toute  personne  intferess^e*  pent  8Hid*te88er<f|l  la  C^ur 
"Stip6neure  ou  A  un  juge  en  vacance,  pour  en  obtenir 
"  un  bref  eiijoignant  au  d6fendeur^d'acc9mplir  le  devoir  *", 
"  o^  Facte  requis,  oil  de  donner  ses  raisona  k  I'encontre 
"au  jour  fix6."— Aihai,  par  cet  articlie,  tout  ce  que  le  re- 
^  quferant  peut  deniAnder  et  obtenir  par  Texercice  de  oe  re- 
ijours,  c'^t  de  faire  enjoindre  au  dfefendeur  d'accorilplir 
le  d&voir  ou  I'ajite  requis  de  lui,  et  non  une  somnie  d'ar-     ' 
gent  ou  nn  iy^^tage  p6o^niaire  k  son  profit  personnel. 

~&erfnatn,.Q.C,,  fbrl  respMident,  cited  a  judgment  ren- 
dered by  the  'Court  of  Jfppeat  at  Quebec  (Dorion,  C.  J.. 
Teasier^  Cross,  Baby^  ll&herty,  JJ.),  Feb.  4,  1888,  in  the  '* 
«^ase  of  Comntissaires  (Tieole  pour  la  ntunicipaliti  de  la  pamsse 
de  Sl-Valief  Sc  Souehard.et  ai^  which  wets  in  the  following 
^tirm^i--^;   ^.-     .;,'  .  -•  ...;.;_,,;.    :^,^-.,  :    .  ■■:^.:    :\:^.y 

"JU^Cfmr,etc.^....  '^,  .   •    ■"    '  '""' 

■  "  Q&aid^rant  ||||tfi  vertu^e  la  sectiop  81e  du  chap.  15  * 
d'es  S.  R.  d.O.^^ppi'amendde  par  la  6e  section  de  ractf 
^41  Victoria,  cha^e  de  Quebec,  les  cominissaires  ou  8y# 
^'mca  d'6coles,  sont  autoris^s  k  partager  les  miinicipalit6st 
.pour  leaqnelles  ila  sont  nomm6»  eii  arrondiss^ents  d'6- 
"cole  ou  ceia  u'liufts  enqpro  6t6  fait, Ichanger  lenTmlteiir"^ 
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"ll^w 


)ji^  existanti  «t  k  to  «ti1>1ir  de 


i4. 


que  lea  bosoincf  djs  U  population  ou  loi  cir 


Jl       oomUnew  locales  peuvent  dans  leur  diwrfition  I'exiget ; 
"Etv  conaidfcrant  qu'en  vettu  dcTfc^lle  aection  de  I'a^t© 


40  Victoria,  chap.  23  deQjg||ggjk«ontribnabl«8  int6•^ 

leao^  ont  1«  droit  «i'airt^if«riaTi|rRen<<«rtit  d'Wuoatidn 

.*d«rtoute  dficision  d^commiftWrift  ou  uyndioB  d'fecolei 

'^ihangeant  lea  limites  d'un  arpmdiBaement  d'ecole,  ou  6ta- 

.^^isB^t    ttti    nouvel    arrondittwmont    d'fecolo,    lot«<jHi«\ 

\^^tdile  dAcision  tin  ou  pluaiouMratTondiBsementsd'fetiole 

aont/?hang6B  >ou  subdivi«68,  ou  «Wfe  loraque  lea  c<>in- 

^^Hfl/airea  d'fecole  refusetat  ot»  nC*gligent  d'exercer  o^  de 

Templi^  quelquesuuB  des  attributions  ou  devoirs  que/leiiT 

conftr||(Wte  section  V'  ';,::Vv  ■';/-••       'w*'--     '-v     '     .■ 
"  Bt  consid6ranf  qa«  tousjescas  dans  lesquels  ce^roit^ 

d*app«l  au  surintendaut  ert  accord6  aux  oontribji^psT 

"  ^    sont  des  cas  oii  lei  commiaaaires  ou  syndics  sont 

^     4eu«  iW5tiott«  d6jA  cit6es  autorisfts  A  protfoncer  "snivaDt' 

^   vle8'>ircbna|^nces  et  dans  leur  discretion,"  en  sorte  qUe  ce 

'      "  droit  d'appel  est  accordfe  non  seuletpent  lorsque  les  com- 

missaires  xh  uyttdics  Cfecoles  ont  exero6  leur  discr^t^n 

en  ordonn^iut  ,qtie  9»el^e  chose"  qui  est  d^s  kurs  altti- 

^tions,  comme  ^e  cha^f^r  les  liB^ieS:  d'un 'arrondisiie- 

ment  d'fccjjBlfu  e^Jftobdividbtun  oc|  pliisireurs  arrondis- 

sementsd'feSwe,  niais  euqorMorsque  auivant  la  section  .11, 

40  Victoria  chap.  ?2,  ilsnfegligept  ou  refosent  da  changer 

les  liinites  JwMI/ 

Ifdres  ou  de  i€l^  su 

d'exercer  Tune  dea — -jMm^ '  .»'' 

'  ^eur  oonl^  laiSu     -^  ^"^  ^^  V      '.    "    -*\ 

•'tv'Et  ponsidferant  qtJBtveud*- da  la- mimfe  section,  le 

*i(riftl^ndan|  sur  unli^l#une"  decision  .derfcommis- 

jsaiwa  n'est  pas  ♦enu  d^doftuer  simplenffent  que  lea  com- 

miBsaires  fe^nt  o?  qui leur  a  6t6  damand6  par  lea  contri- 

vhuabies  intferessfes.  Ou  "qu-fls  s'abstiendiont  de  le  faire^ 

mais  qu^l  peu,t  encore  sur  tel  app^l,  leur  ordohner  de  faire 

quelque  autre  chose  en  rapport  aveo  cette  dematSde,  ou 

['ik  feront  le  tout  on  partie  de  ce  qui  est  dfamandfe  aux 
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,  conditions  gu'il  leur  imposera  ]^  sa  sentence ; 
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**j£i  conaid^nmt  qan  Tappel  an  lurihtendant  dn  nltxu 
dfit  appDUnU  d'aoc6der  k  la  demande  dot  int6reH6i  de  a>|i»}»«<Ufii 
douner  aa  petit  village  de  la  paruiHse  dn  St-Valier,  an 
arroodisaonl^nt  d'6(;ole,  et  la  sentence  da  sarintendant  anr 
cet  \ppel,  6taient  aatoris^s  par  la  loi  et  n'^taient  paa  ultra 
viret,\n  Horte  que  lea  intftresste  avaient  le^roit.de  de- 
mandet^  ainai  qalla  I'ont  fait  par  mandamut  fexdoation  de 
'49|  oette/fentenoe,  et  qa'il  n^  a  paa  d'erreUr dans  le  jugement 
Mnduk^par  la'Cloar  de  premiere  instance,  le  80  mara  1887; 
^  "  Cette  Ooar  oonfirme  le  dit  j^ement  da  80  mars  1887, 
et  ordonae  qae  sons  deax  mois  l^rda  la  signification  de 
jQ|Jiigemeut  les  commissaires  d'6cole  poar  la  manioipalit6 
d^ff'pamsfle  de  i^tValier  seront  tenas  de  se  conformer 
i  la  dite  sentence  du  suriutendant  de  rinttruction  pabli* 
qae,  enoavrant  ane  deaxidme  6cole  dans  I'arrondissement 
J^o.  2.de  la  dite  paroisse  de.  St-Valier  k  I'endroit  d6sign6 
>rame  *'  Petit  village,"  dans  ane  maison  on  partie  de 

|[son  qn'ilt  loaeront  k  oette  fin,  et  condamne  lee  dits 

usaaires  d'6coles  de  la  dite  paroisse,  appelants  eA 

cellHiase,  k  payer  aax  intiin6s  les  frais  enoouras  en  cette 

bt|a  Ooar  ^e  premiere  inBtance  que  sar  cet  appel." 

May28»0.1 

Baby,  J.  Jor  the  majority  of  the  Coart),  was  of  opinion 
that  the  judgment  itppealed  from  should  bo  reversed,  on 
the  g^tmd  that  the  formalities  essential  to  the'  exercise 
of  ijie  appeal  to  the  superintendent  hxd  not  been  observed. 
^Th^  appeal  must  be  made  with  the  approval  in  writing 
.  of  three  visitors.  Now,  Messite  D6iBorcy,  W^  of  the  parisl^ 
of  St-Oars.  not  being  a  resident  of  the  parish  of  Ste-Victoire,^! 
was  not  qnalifi^  as  a  visitor  of  the  parish  of  Ste-Victoire, 
and  his  appr^pyal  of  the  appeal  was  invalid. 
Ohuroh  aod  Boss6,  JJ,  dissented. 

fi    \  ■■■'■■" 

The  judgment  of  the  Court  is  in  the  following  terms : 
,    "La  Odur,  etc...*..  / 

'*0onsid6raiit  que  l^appef'i^ligrl  ail  rari^^  de 

rinstraction  publique,  dans  I.eff\(,*a8  prdvns 'par  J>rticle 
2055-  J^  Stitatjli  Refondus  de  la^province  de  Qa6bec 

588)nreTjeut  «70Wi[rew^irfV¥<^T5ppro.batlon,  paT^^ 
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•. .  ■  * 


v.... 
■vs>\ 


de  iroii  Tisitenra  AntrMi  que  1m  ttommtfcAirAi  on  let  lyn- 
laMiiM  dies  d'Acoliit  d«  U  municipality  ; 

"  Coutiiddrttiit  que  d'apr^H  IVticle  1961  d««  inAmeH  8ta- 
tat»  RefonduB,  lection  2,  Im  prAtreR  «ont  viHltearH  dw 
ftcolei  de  la  inunrcipalit6  oiji  ils  r6«id<mt  Henlemeut ;      , 

"  Oonsid^rant  (ju'il  ««t  en  pre«v«  que  le  rAvftrend  O 
D^oroy,  Tun  de«  trois  iiignataires  de  I'aote  d'approbation 
;  6crit  an  bas  d«  la  requftte  eu  appel  du  dit  intim6,  aa  Burin- 
tondant  de  rinstraction  publiqao,  n'a  jamais  r6sid6  di^kuB 
la  paroisse  de  ate-Victoire.  et,  partant,  n'6tait  pas  et  n»- 
ponvait  dire  viaitenr  dea  fccojea  de  la  municipality  de  la 
dite  paroiBse.et  qu'en  wna^quence  I'approbation  par  lai 
donn6e  aa  dit  appel  6tait  iaValide  ; 

"  Consid^rant  qUe  I'appel  fait  par  I'intimd  an  Burinten* 
dant.de  rinBtruction  publicjue  de  la  d6oiBion  roudue  lo  ler 
ootoW  1888,  par  Jes  appelants,  n'a  pa«  6tfe  accompagn*'- 
des  formalitfi/i  voulues  par  la  lol,  et  partant  que  dauH  le 
jiugement  dorit  est  appt^l,  savoir,  lejugemeiit  n-ndu  par  la 
Oonr  Sopdrieure  pour  le  district  de  Uicbolien,  si^geant  a 
Sorel,  le  4ejour  d'avril  1889,  il  y  a  erreur  ;     . 

"  Oasse,  annnle  et  renverse  le  dit  jugemeni,  et,  proc6* 
dant  4  rendre  le  jugement  qui  aurait  dh  fttre  prononcft, 
d6boQte  le  dit  intim^  de  sa  requdte  et  demande  en  manda- 
mus, avec  d^pens  taut  en  Cour  de  premiere  instance  qu'en 

appel."  ,   , 

Judgment  reversed,  tJhnrch  &  Boss^,  JJ.,dialj " 

J.  B.  Brousseau  for  appellants. 

8.  A.  Germain  for  respondeiit. 

(J.  K.) 


^ 


-I' 


\ 


A' 


(In  Ohamhkim,|/  '     ^l 
Cbram  DoRioN,  0.  J.         ' 


A" 


\ 


BxfAitTB  JOSEPH  F.  BTBPIIBNB,  FetUioner  for  0ab* 

fM  Qtrpm*  \      ' 

','.  ■  ■•.'■.  .■■  ■?.       ■     '    ■■•■ .....     .  ..    ,  ..V 

Hobei^f  CorpM  imi^fiU  maittft—Mafiittrah'i  Oomt,  Mtmn-mt 
rlU$gai  ortttr  of  impri$imumU''^H,XQb'i,  C.CJ*. 

linn  1—1.  TliMt  trt«  MsgiiitrRta'ii  Coari  for  Um  <llN(rict  of  Montr«aI.  mta- 

blUh^  antler  tli«  Mutlioriisr  of  3*2  Vtot  o.  S|8,  nov  ArU.  'i^  tt  ma, 

R.  8.  <^,  ia  •  court  of  inferior  Juriadlotioo.    '       /■;  , 

li.  ^icra  Ml  or(l«r  mail«  by  »n  inferior  court  (•  ia«nife«tly  libg*),  a* 

wliera  tlia  guardian  of  K<>o*la  under  MJaure  la  condemned  to  be  iin. 

prisoned  until  ha  givea  up  tho  gooda  or  paya  tlie  value  thereof,  and 

the  valuA  la  not  mentioned  \b  the  order,  ttiediacharge  of  tiio  peraon 

4inpriaoned  under  auQh  onier,  will  be  ordered,  upon  a  petition  for  • 

''Wti%  of  hahtoM  eorpui,. 

DoRioN.  0.  J. :-«»  .;/■.,'/■  v";'-ife'^-    '/'i".  .■■  -      •    I 
(')  Tho  writ  apon  which  tho  dofendant  was  arrested  and 
is  now  confined  in  jail,  is  in  the  following  words  : 

CANADA.  I  ' 

Pkuvini-i  or  Qunnao,  y  •'  '  '  •       .'> 

Diatrict  of  Montraal.  J 

IN  THE  MAQIHTRATG'H  (OURT  FOR THK  CITY  OF  MONTREAL 

VioiOMA,  by  the  graoe  U  God,  of  the  United  Kiugdom  of  Qreat  Britain 
Mid  Ireland,  Queen,  defender  of  the  faith  t 
to  the  Sheriff  of  the  diatrict  of  Montreal  or  tosny  of  the  balUflk  of  ths 
Buperior  Court,  acting  in  and  for  the  diatrict  of  Montreal,       aaaariNa. 
PnaR  Ei4«  Brown,  of  Montreal,  real  eatite  agent, 


*•• 


Dime  Catiiirim*  Kbarmsv,  of  Montreal, 


Joasni  F.  BtKf} 


DOuAtmlL 


^ntreal  afonaaid, 

Mia  en  caoat^ 

''  WberMS,  by  judgment  rendered  mmi  |aid  Court,  at  Montreal,  on  the 
third  day  of  December,  1890,  on  a  mle  for  con(ratn(«/Nir,ergf>«,  obtidned 
by  ^  plaintiff  againii  the  aaid  mw  en  oauw,  for  having,  at  the  time  of  the 
■aJe  of  the  goods  and  chattela  <tf  the  a|dd  defendant,  neglected  to  produce 
.and  give  overlothebailiffeharged  with  the  writ  of  execution  injhis  cause 

.  '  '  This  opiniisB  was  dietated  to  «,  stenographer  by  the  I«te  Chief  Justice, 
fait  yss  aqt  ,ra[ig«ad  by  h<ro,  


'/ 


r 


\'*^ 


V 


A-* 


8^0 


HONTKEAL  LAW  BXI^RSSi 


um.. 

BiDMte 
Supheni. 


,J» 


iaaoei),  to  wit :  Une  machine  4  coudro  Wmjuw  (6.  N.  2(i^438  et  ii«tuwc|»- 
Boires  en  bon  ordre,  8eiMd,ia  this'oaustf  and  plaf)^  amb^t  his  giDUtidiBn- . 
ship  for  the  care  and  safe  keeping^of  the  same :  the  said;  rule  wM:4ecl«red 
DorioB,  0.  J.  absolute  against  the  said  mU  en  oauK,  and  it  was  in  Conseqijtenoe  prdeted 
• '  that  he  be  apprehended  and  incarcerated  in  the  common  i^.  of  the  dis- 

trj^  6f  Montreal,  and  therein  detained  until  he  flbull  have  produced  |b6 
^        •  iwid  gocidsi  chattels  and  effects  hereinbefore  enumerated,  or  pay>;^er  to 

thd  said  plaintiff  the  sum  of  $28.96,  and  the  suin^f  ^70  atnpa||(  <^^ 
"     ■• "      costs  taxed4n  this  cause  on  said  rule.  l    ■    '  '^  .:  '^, 

,     >'     We  ther^Bibre  now  command  you  that  yoi:^  take  ttaeij^y  of  Mid  Ji^ 
,F.  S)ephens,-tlie  said  mt*  «n  oaute,  if  he  may  be  ii»t(na\in  your  distriot,'[ 
,'  ,    ai)d  him  detain .  in  tl^e  common  gaol  of  ^  said  distrib^  iintil  he  shilill 

*     ^roduoe'the  said  goods,  chattels  iind  effects  beeeinbefore    * 

,'     enumerated,  or  pay  to  said  plaintiff  t|)9 -Aiid  amopht 
■  f         (iurred  upon  the  saiS  rule,,  also  the  sum  oTi^VdoIlar  for 
your  own  fees.  .  '.'  <■  "        ^    • 

,  And  have  yb».this  writ  with  your  doings  thereoir  betore 
»  '     '^.   OSiurt  at;:Montre6il  without  delay.  ,>  • 

Tjg).  witmis  wherqof  ^liave  caused  the  seal  of  tmr  saij  Gmii  to^bn^ 
hereunto  iH|xQ^a<^  Montreal,  this  13th  AaiJPoi  December,  IsM  *         ^^ 

■'  ,fi    '  (Signed,) 


ntibrnd  And 
fjhe  costs  in* 
Jriritl  iajud 


\\tityta  sM 


[%neC0py.]     J.  AKTHDR  FRANQ^JiRB,      • 

^         >  .I^putysWiff. 


J.  R  TRuoBt.  C.]^p. 


•».  ■> 


■* 
f, 


1 

1 


Vf"' 


I  will  firit  remark  that  tife  judgme»'t  of  the  ard.of.- 
Deeeodber  orders- that  the  s&M  m»  en  cause  Jos^h  F.  Ste-j 
phens  be  arrei^ted  and  l^ept  in  jail  titaUl  he  produce  said 

.sewing  machine  tft  pay  oyer  the  sum  t>{|28.95  and  $8.70 
amount  of  the  costs  j>i>  the  .said  role.    Then  tlie  judgV. 

'Blent  to'be  applied*  is  td^e£  the  body  of  the  saia  Joseph 
F.  Stephens  and  detttin  him  in  the  common  gaol  until  he^, 
produce  said  goods  orlpay  tjbe  said  (mon^..^  Ther^  is  no 
meJation  there  of  the  |28.95— the  order  k'to  detain  him 
Uiitil  he  pay .  |8.70  costs  and  ,|1  for  the  ^ii^t,  and  other 
fees  whicb  are  not  mentioned  in  the  judgment.  There- 
fore the  order  to  arrest  the  th%n  mts  en  cair$er$t|g^en»  is 

.different  from  the  judgment,  no^  in  theamcyrat  of^tlie' 
debtj^d-«Q|its,  but  inasmuch  as  it  stated  somethtiig^  not 
jthe  jhdfmeiii,  as  tl  for  the  writ,  and  yicmr 

[gtaenil;.  of  the  8rd  of  Deeem1l^:Teadls 
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T—WCBT  OP  queen's  BipNGEK, 
Dii^dBtorMotalroal.' 


961 


\ 
"  ttW,  . 

BSMIM 

'  /  8U|ib«iii' 

IN  THE  MAGISTRATE'S  COURT  FOB  THE  CITY  OP'MONTBEAL.    n^ITn  t 


pROVlMOa  OF  QCKBWC,  \ 


The  drd  day  of  December,  1^. 


"  .    e 


m 


Kb.  2231. 


Preaent:  '    ' 

.  The  Honorable  Mr.  Juttioe  Champaonb. 

Pbtgb  E.  Bbown,  plaintiff, 
Dame  CAiBBiBii«>  Kkabnky,  defi^ndani, 

AND 

JoHKPH  F.  SmrnaNB,  of  Montreal,  mis  tn  emue. 


■*       > 


,.;. 


;<■■■■ 


1% 


J,Tlie*  Court,  having- heard  the  plaintiff  on  his  motion  of  the  third- of 

^  ■  'Deeel^i^r  instant,'  for  a  rule  asiinat  the  im»  «n  caate  for  corifmtnf^  jtM- 

'  <r  Mrp«,  on  i^ppant  of  hi*  defaaU'to  produoe,  at  the  time  and  pUkj^  of  sale, . 

.    certain,  effects  seised  in  tfai^Ncause  and  tS.  whicA  jie  bAd'^been  appointed 

gnardian.  t)oth  grant-tlrci'iflauisig  of  said  jrale  and  order  tbat  ,tbe  sune  be 

Returnable  before  tlMS  Court  on  tb  V  X^'^^'ijf  jQ||cember  instapt*  cdat^ 

reserced.         ..        '  '  i  .        ■  v     •  \\  * 


•    fTi^^copy.]  ^    ^:y^.    - 


*"• 


y. 


y 


(SiCped.U         C.  ^.AtiiBWOKrH, 

'   '  nep.C.M.  C- 

I.  tHjil^dewjgneid,  d^^^uty  clerk  at  said  Couigb,  do  liereby  ce'rtifjjr  tha^ 
the^ftboVe  jiidf^en^vas  the  only  Judgnieht  thai  ^as  rendeiwd^y  this 


I 


Court  ia  tbii$.tBauae,  dii  the  said'  3rd  day  of  Deee^iber  last  past. 


C.  G.  PUWOBTB, 

^p-CC  M.  C. 


*y 


I  Mootreal.tUie  2nd  oAJanuary,  1891,  <^      »  ^ 

It  is  a  wptioi^  ^i)ititedfor  a  .rule,  WhicK  is  the  same  as  a 
,   rule HiH^, ^be pl@| does  not Yecite^hat he beasked  what  he 
f#  had  ^ne  witb'tbe\^ods,  bai  t^at  he  be  asked  i^  prdducd  "  ■/- 
such  gtxbds ;  if  not*  to  be  imprisoned.    Ttat  is  a  rule  for   .. 
eontrainie  par  corpse  \  That  judgment  ohjy  ^  woul^  not  W  a  . "    v 
jud^e^t  anthorisiilig  to  impirison.  •   -    " 

(Mthe'lfth  of  December,  the  following  judgment  wafi^  "'.  ^ 
reiAfed  ogpthf^t  rule,  confirming  thaf  of  the  8rd  :-^       ''>  "/ 
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»c6nTBEAL  LAW  REPORTS.     ' 


fSH.       Pbotinci  of  Qubb*,  y  **^ 


«^^ 


A     J,.     Dtatrlct  of  Montreal. 

St«^iu.       jjj  ^jjg  MAGISTRATE'S  COU ftT  FOR  THE  CITY  OF  MONTREAL. 
Iiorion,  C.J.  '  <  . 

■        ,t  ^_    No.  2231.  ,.,.;.;;^;,    ■:■  '    "  ■    \.  ■     ^   ■    '  ■  ,  ■    ^ 

The  12th  day  of  December,  IWH). 

Present :  Mr.  Justice  Barry. 
♦  *^\V/  Pbtbr  K  Brown,  plaintifl". 

,•     ■'  ■ '  vs.  „  '  ■".'.■ 

OeCatiibrinb  Kbabnby,  defendant,  ' 

.    ;•:■■:'    :  ■  ■  jmo'  ■'^,:  '\  ■     :■  ■  ■■'    .  \'  ■' 
V- JoHBi'H  F.S*«HiESH,  of  Montreal,  mt«  en  ca««fc ' 


.#' 


■:vi' 


,.     ^:'ir:-^-::j. 

';'^  V'-'  "■■ 

.  y.M.--^''  /-■: 

:/-H-,.'-^v^  ■;■■ 

'• 

;;'..■  ^iii.'  .,;■*.  ■ 

. 

.'•■-.  ■:':■,.            I 

'  " 

.   -.      ■'" '               ■       ^ 

[True  copy.] 


(Sigobd.) 


J.  N.  Cabdixal,    ' 
I>ep.CVJ*.C?.: 


Phis  jtfdgitteiit  orders  three  things  :•  to  go'tb  jjul  o*  de- 

li\^r  the  machine,— if  not  delivered,  he  can  pay  the  value 

thereof,— or  pay  the  amount  of  the  judgment  and  costs. 

I^he  most  important  part  of  the  juigment  is  that  "he 

be  imprisoned  in  the  common  gabl  until  he  produce  the 

*  gtjods  or  pay  the  value  thereof,"    /  . 

sjhe  was  bound  to  pay  the  v4lu|  of  t|ie  machine  and 
.^  there:  is  no  sum  m?ntioni4  for  that  value.    Is  it  going  to , 
be  determined  by  the  jailer,  the  sheriff,  or  th^  bailiff?   It 
is  not  mentioned  there.  tUis  pigment  is  illegal  in  soiuu 


The  C^url  having  heard  the  plaintiff  on  the  rule  issued  in  this  cau*s 
the  said  mis  encatue  being  called  and  not  appearing,  and  inasmuch  as  it 
appears  by  the  return  of  Joseph  Dansereau,  the  bailiff  charged  with  the 
wdt  of  execution  in  this  cause  issued  on  the  15th  day  of  November  last,  _ 
that  the  said  mis  en  cjiiAe  was  duly  appointed  guardian  of  the  goods  and 
effects  of  defendant,  to  wit:  une  machme  icoudre  Wanaer  No.  25423  et 
868  accessoires  en  bon  ordre— seiz^  in  this  cause  by  virtue  of  a.  writ  of;^ 
saisie-gagerie  issued  "therein,  which  said  sewing  machine  he'has  rOT^   * 
jto  hand  Qver  to  said  bailiff,  and  which  had  been  put  ^nder  his  o«l|  as 
gnawliin  thereof,  to  wit  on  the  ,tweiit,y-seventh  day  of  November  last,  at 
jt^e^time  and  place  fixed  for  such  sale,  doth  in  consequence  declare  said 
ruM'absolnte  against  said  mw  en  cawie,  and  it  is  ordered  that  he  be  impri- 
son^ in  tfie  common  gaol  of  this  district  until  he  banded  over  to^said, 
liff  the  sewing jnfchine  aforesaid,  or  paid  the  value  thereirf,  or  the 
Sunt  mentioned  in  said  writ  of  execution,  to  wit,  the  sum  of  twenty- 
It  dollars  and  ninety-five  cents,  and  also  all  cdsts  of  this  rule,  diKfraitK 
It.  A.  I^eblanc,  attorney  for  said  plaintiff.         ;  '  .    • 


^*    ■■:-:- 


\-   ■'. 


.'■*;-^- 


.  t'.-V" 


,K)NTBEAL. 


„^-  "       •  1 — OOUBT  OF  QUBBN'fi  BENCH. 

•    #   .-         ■  f        *    '     ■ '        . ; " 

iS^nse.     It  is  on  that  jodgmeut  that  the  writ  was  issued.       ^^-  , 
Upon  the  mere  view  of  the  warrant,  I  must  sky  that    sSepKIJ* 
whether  it  can4)e  addressed  to  the  shferiff  or  any  of  the  DorionTo.  j. 
bailiffs,  it  ought  to  be  q^ddf  essed  to  the  sheriff, — the  sheriff 
being  the  real  keeper  of  the  prison,  and  H9t  the  jailer. 
^       To  this  writ,  the  following  return  v^as  made  : 

PkOVINCB  OF  QUBBHP,  )  v     >  '      ^  > 

District  of  Montreal,   f  ^         '    ,  ;  /         *  .. 

I,>Luiii8  Payette,  keeper  of  Her  Majesty'^,  common  gaol  in  andjTor  the 
•    Strict  of  Montreal,  in  the  province  of  Qneljec  aforesaid,  do  hereby "oer- 
j'tify  and  return  to  Our  Sovereign  Lady  the  C^aeen  that  before  the  coming ' 
-i,of  the  annexed  writ  was  to  me  directed  to  wit, on  the  26tb  day  of  Peceni-- 

■  ;ber,  1890,  the  body  of  Joseph  F.  Stephens  thel^n  nan'ied,  was  committed: 

into  the  said  gaol  of  our: said  Tjady  the  Queen  gnder  my  custody  by 
virtue  of  a  warrant  under  the  hand  and  seal  of  J.>  Arthiii^  Franchdre, 
^  ddputy-sberifiTr^bich  said  warrant  is  in:  the  wordis  following,  to  Wtt : 
L'honorable^pseph  fiosaire  Thibaucleau,  sb^rif  du  district  de  MoqIt 
Sal,,  dans  la  province  de  Quebec. 

\!A.u  gardienetgMierde  la  prison  commune  dnditdtstrictet'&tosMiet        * 
CUD  detm«8  buissiers,— Salut '         :  ••■ 

^ar  et  en  vertu  d'un  bref  de  Notre  Sonyeraine  Dame  la  Beine,  adresci^ 
&  aacun  des  littitiBiers  de  la €our  ^up^ieure  pour  le  Bas-Canada'agiac^t  «    -  i„ 
et  pratiquant  dnns'lo  district  de  Montreal; et  A  moi  remis  par' Joseph 
DansftreaUj'nn  (jfH  dits  huissiers,  avecjg  personne de  Josepl^  ^.Siephens,, 
ar^^ti^pv'le  «ifv^iti88ier  en  v^tu  dd'^^  :     ..         ^  '*', 

Jervotts  commande  A  veils  ei.&  oliacim  de  vOuq  de'^prendrb  sdjia  votre 
garde  le  dit  Joseph  "|f .  Stephens,  de  la  ci(i  de  Montreal,  inis  en  &use,  et   ^ 
.  de  le  d^tenir  en  sliret^  dans  la  prison  commune  du  district  de  IVTO^tr^al,  J       ^  '  ^ 

■  ou  qu'il  ait  produit  une  mHchine  k  coudre  Wanzer  C.  N.  No.  25423  et  ses  ^  ,    /. 
accessoires'en  bon  ordr^  |)our  repondre  &  la  deniande  qui  sera  faitfr^ntrei,|     '  ;<i  '" 

'   lui  par  Pejter  Eija  Brown  de  Montreal,  agent  d'iipmeub^,tieifl||^etir,  et 
Dame  Catherine  Kearney,  de  Montreal,  defenderesse,  telle  ^de  q^teintioi^ 
.  11^  dans  la  declaration  k  lui  etre  sigpifide,  .pour  la  sqmme  de  ^2.65  da 
,cours  actael  de  cette  province.     Etvousme  ueit|l|trez!ia  manidre  dont  ,  < 

vouB  aurez>«x4cute  le  present  warriust,  et  volis  in'«n,fe^z  votte^^apport  .  ' 

inconttipent,  &  quoi  vous  ne  manquerez  pas,  i  votrei  p^il.        '     ■  '  «, 

Donn^  sous  mon  seing  et  le  s<4H|I^o  ^^n  office,  IeyS6e  jou]*  de  decern- 
bre.  Fan  de  Notre  Seigneur  1890, ^Vla  cits  d&  Montreal,  dans  le'<)istridC 
de  Montreal.  ■-;,        .'','..  .  i^  ' 

'.   ;'-  •  J,  ABTncit  FitAMbHi$B,       '      \, 

.'  *:,     ,    ,  •      '     '  DA)ut6-sh6rif:  - 

Bref  dat«1a  136  jour  de.r     -  •„'"*' 

ded6cembrel890.  .. ,(  . '.      .- :      f 

Anipl  tbat^thia' is  thei'cause  |ind  the  only  cause  of  {lie  caption  coqijnit'    •  ■-    '  . 

meat  %nd  detention,  cif  tl)e  saitl  Joseph  F.  Stephens  in  Her  M^jesi^y 's  gaol  ^  '  ~ 
"*  ftforetni^,  the  body'of  which  6a;d  Joseph  F.  Stephens  I  have  here  now  as  .  ■    > 

by  l^iesaid  writ  itiscommanded  me.  Alftested  at  the  vity  of  MdntreaJ,  in  '  '   ' 

'..         YauVU;^^,  -  -  5      *     „  23  ... 

niiWii  I    ■■■   iiwii   I  lii-j;^— n-   ■!■ ^  T?¥ ■iiii  i    ,  ■  i m    p,        i   .1    .  i     «|  1  ■  m^m yi 1      1 
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the  said  district,  in  the  said  province  of  Quebec,  this  6th  day  of  Janifftry, 
in  tlie  fifty-fifth  year  ef  Her  Majesty's  reign  and  in  the  year  of  Oyr  Lqrd  , 
1891.  ■       '  ,  .    '     ■        '-.    ^../.J  \,  '^• 

(Signed,)      ^  I^uis  PAYKWBf    ' 
;       ■  .  '  .  Gaoler 

' ',,         Voici  line  autre  erreur.    L'ordre  de  la  Cour  est  adress^ 
.    au  sfi6rif  dn  district  de  Montreal  ou  A  aucun  deBi-hnissiers ' 
■  '    de  la  Cour  Sup6rieure,  etc.,  etle-retour  dit;  parget  en 
yertu  d'un  bref  de  notre  Souveraine  Dame  k  Reine;  - 
-^•5;  adres86  tk  aucun  des  huissier^  de  la  Cour  Sap^rienre^^ctc. 
:  W'^  Ije  nom  du  sh^rif  n'est  pas  mentionn§.  ' ;  ;>  .»^,. 

^^tTli^l  est  6vident' par  le  reijiout  que  cat  ordre  n'est  patf 'eDT-T 
V  *^  conformity  avec  Tordrd  d§  l9,J36ur.    Nous  avons  permis 
'' de  I'amender,  et  le  8h6rift'»*  pioduit  comme  retour  addi- 
tionnel  I'ordre  en  vertu  duquel  il  d^tient  le  prison^ier 
dans  la  pri^oii^  c(immune  powr  les  clauses  y  lApntionn^e^. 
(Retouf  i3ditioniiel  8ur  te  dos  du  warranty      .   .        v 

I,  the  nndersigned,  deputy-sheriff  of  the  dislrict  of  Montreal,  by  virtue 
V         of  l^ave  granted  by  the  HonoraMe^'Siir  A.  A.  Doriou,  Chief  Justicfe.tiija 
"         day  in  chamljerB  to  produce  the  warrant  under  which  the  within  named 
^     Joseph. F.tStephens  was  arrestjgd  and  is  now  detained  in  the  co'inid'eih  jail. 
of  th'e  district  of  Montreal,  I  ^W^ptoduoe  the  within  document  as  being 
•    .^    the  warrant  upon'whicli  thfe  said  Joseph  F.  SteRbetts  ip  diitalndll  in  the 
•  said  common  jail,  and  pray  that  the  same  be  eonsidered  as  ail  additional. 
'        return  to  the  one  made  by  I^nis  Fayette,  jailer.  ■.     \ 

■:-'^'"  ■      Judge'schambera,  Montl^ali^thJanuary,  1891.  •>  ^ 


\ 


(Signed,) 


J.  Arthur  Frakcbbbb, 


11 


.,  Deputy-sl^riff. 

Dedix  question^  iQMiiitenant  se  pr^sentent :  * '     ' 

^Quelle  est  la  cmft'  qui  a  feijaanfe  cet  ordre  ?*Ebt-CB.  nn© 
Cour  8up6rieure^  ou  une  Gour  inferieure  ?         '  > ;" 

La  OourUuT  Writ  di' habeas  corptis  a-t-elle  le  drdtt  de 
declarer  .qi^e  la  Cour  .fnferieure  n'jivait  pas  le  4x<>Jt  ^'^V 
maner  cet  ordre-ia  ? , 

L'ordr^'est^manfe  par  la  Cour  de  Miigistrat.-  I^a  Cour 
■""de  Magistrat  a  6t§  6tal^ie  par  le  lietttenant-gpuY^rpeur 
cotilmelui  en  donne  le  j)ouvoir  les  ^ticles  2498'et  suivant 
,  des  S.  R.  P.«jQ.  Oette  Cour  est  pr68i^6e  par  un  magiStrat 
ayant\  exefc4  la  profession  d'avocat  pendant  4%  moms 
ciikq  ans  dans  tous  les  di^riots  exeept^  un,  celtti  ,4a  Sii- 
guenayt  qu  il  n'e8t  pas  n^cessaire  que  $a  solt  i^^vocat. 
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La  jaridipiion  de  la  Cour  ii'6Uve  k  (60  dans  tousles  dis- 
tricts  except^'  cetix  da  Sagiienay,  de  Gaspfe  et  des  lies  de 

*  la  Madeleine  ou  la  jarijkliotion  est  de  |9d. 
'  NuUe  part  il  est  dit'  que  c«ivM)it  une  Oour  de    recoi-c^ 
f  1  est  bien  dit^u'elle  tiprl^fa  dea  miniates  (art.  2614),  mais  i    . 
iln'y  a  pas  d'articles  iqui  dfeclarent  que^ife  spit  une  Oour  -^i   ' 
d'arcMves  ou'dfe  recoM.     II  est  Evident  que  le  Ifegislateui^ 
ne  I'a  pas  voulu  ainai.    II  y>4*plus.    Si  Ton  r6ftre  A  I'art.    ,  *• 
2521.S.:^JP.  Q.  ilest  dlt^que  toiis  lies  articWdoJ^^  P.  0.    " 
d^  Tart.   1184  A  1214  inoiuSjvement  s'a^liqtilnt  W 

.   Oottrs  de  coinnilBs^ires  s'appliqueront  i  quelques  expep*-    - 

^t|on8°p|e8  atii  Oours  de  magrstrats.  II  n*a  jamais  ete'refu  .*  : 
igi.que  la  .Oour  des  compiissaires'  lut  une  Cour  superieurei 

.  de  porte!  qu*ii  fa,ut  dScid^r  que  la  Coxir  de  magistrat  est  -  « 
*urie  Cour  ir|f6rieiire:  Quand  m6me  elle  serait  une  Oour  • 
de  Record,  9a  ne  d^cid^ait  pas  que  ^'est  une  Oour  8up6-  : 
rieure.  G'est  la  juridiotion  qu'elle  a  qui  fait  voir  si  c'est  '. ' 
une  Cdurde^record"6u  non,  et  toute  juridiction  Ujpitde  ' 
para^t  he  pa$  ^re  une  Cour  sittp^rieure.      '         i'^    . 

Danti  |e  Cdnimon  Bencli  ^eppfts  vol.  10  p.' 2,  nous  trou- 
Voiia  une  caii^se  ^sez  recente  qui  nous  aidera  a  61ucideT 

'  la'questlon,  cajle  de  "  J086  Luis  Femandes,"  qui  6tant 
aiissigng  devaut  la  Cour  d'assise  pQut  dpnner  son  t6l]^oi- 
-gjiage  sur  une  pours^ite  pour  corruption  (§leotpjrajie",  re- 
fusa  de  rdpondie.  La  Cour  ordonnaqu'.il  fut  emprisonne.^  p' 
Un  bref^d'Aaftefls.  corpus  fut  demalid6.  L'avocat  de^la  c^ufte 
etait  M,  Bovill,  qui.  epuisa  tons  les  argum^i^t<3  possibles '     * 

.  pour  sauVer  son  client.    A  la  page  9  nous  .trouvons  une 

-  admirable  d^finitioif  des  ^j^ions  des  CbuF«.  ^   ... 

.  (Common  feench-^epoSlj^ol.  10,  New  series,  Soett,  J.* 

In  Baton's  ^brid,gg|^nt,  Courts   (D;,  treating  of' tiie 
division  of  Ppurts,  and  tl»e  subordination  of  one  Coort  to, 
another,  "it  is  said :  "  "[Che  most  general  division  of  our 
*  "  courts  i«,  into  such  as  ,are  of  recsord,  or  juot;  Ihose  of", 
,r"r«icc»id  are  again  divided   into  such  as  iare  1su|Sreme, 
"superior, or  inferior,    The  supreme! £ourt -of -ihlifc^l^^^ 
"dom  is,  the  High  Court  of  PaTliameut,^oonei8tit^g.of^tBfi ? 
"Kmg.J^Drds,  and  Commons  who  are  inyest<id,W»Ij|.'a^ 
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"  kind  "^  omnipotency  in  making  new  laws,  regaling 
•'  and  reviving  old  ones ;  and  it  is  on  the  right  balaVice  of    , 
"  these  ifiree  dopeuds  th,o  well-being  and  indeed  the  very '* 
"^ing,  <^f  our  constitution.      Superior  Courts  of  record     ^ 
*',l^re  agiwn  those  that  are  more  principal  or  less  principal ; 
't(the  miclre  principal  ones^are,  the-  Lords'  House  in  Par- 
"liamenlt^,  the  Chancery.  King's  Bench,  Common  Plean 
"and   Ejtchequer;   and,  by^Hale,  (a)  s^^  are  justicos 
^*  itineranl  ad 'communia  placita  and  ad  jjacita  forestae. 
"*rh©  les^  principal  ones'-are  such  as  are  held  by  ^ommis- 
••  sion  of  gaol  delivery,  Oyer  and  Termin  sr,  A«8i|^i  Nisj*^ 
!*  Prius,  etc.,  by  custom  or  charter,  as  the  Courts  of  the 
:?♦  c<^\mtie8  palatine  of  Lancaster,  Ohesteij,  Durham,  or  by 
'"virfue  of  Acts  of  Parliament  and  the  ^^ing's  Commis- 
, "  sloi,  as,  the  Courts  of  sewers,  justices'  of  the  peace,  et^." 
Thuflhe  Court  of  Assize  is- placed  on  the  same  footing  as 
the  dourt  of  Oyer  and  Terminer,  the  judge  ol'  which  as . 
beih^  one  of  the  .less  principal   Courts,   according  to 
Bushell's  case..Yaughan  140,  has  not  authority  to  commit'V^ 
forcontempt  genially,  without  setting  out  the  grounds, 
of  commitment  "so^^as  to  enable  the  Court  above  to  judge 
of  its  propriety.     Again,  in  Bacon,  tit.  Courts  (D)  3,  it  is  ' 
said :  "The  Courts  of  Westminst4l  are  the  superior  Courts    * 
."of  the  kingdom,  and  have  a  superintondency  over  all 
"other  Courts  by  prohibition,  if  they  exceed  their  juris- 
**  diction  ;  or  writs  of  error  and  false  judgment  of  their 
"proceedings;  and  everything  is  supposed  to  be  done 
"within  the  jurisdiction  of  the  superior  Counts,  unless 
V  the  contrary  especially  appears."  '' 

P.  86.  "  Thfti:,principle  ought  to  be  adhered  to.  Unless 
"there  is  reasonabl<l  cround  for  thinking  that  the  com- 
"  mitment  was  void  flbr  want  of  setting  forth  in  the  war- 
"  rant  the  facts  \V;hich  would  show  the  offerice '  and  the 
"jurisdiction  of  the  judg^  to  deal  with  it,  I  am  clearly  of 
"  opinion  that  no  foupdation  is  laid  for  this  motion." 

It  was  held  in  thi#case%at  the  Court  of  Assi^  being 

•a  superior  Court.jpie  judge  had  jurisdiction  to'  commit 

and  was  not  bounl  to  set  out  at  length  in  his  warrant 
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the  cause  of  commitment,  his  decision  not  being  subject 
to  rexiew  by  the  Court  above.        r-i  ^^ 

It  has  been  held  repeatedly  that  commiBsionen^ffii  bank-' 
"  ruptoy'did  not  constitute  a  superior  Court. 

lv{Guff's  case-^Maule  &  Selwin,  p.  2*25,  the  question' 
was  again  to  see  if  it  was  a  judgment  of  a  superior  Court 
or  not.     It  wlii  not  considered  a  judgment  of  a  superior 
Court.        •  ,      , 

Now  it  is  said  in  art.  1052,  C,  C.  P. :  "the  provisions 
"  of  this  chapter  cannot  be  extended  to  the  discharge  of 
"  &^  person  iraprisoo^d  for  debt  or  under  any  actioli  or 
"  process  in  civil  matters." -- 

My  view  of  the  case,  is  whethecii' presents  some  dif- 
ru;uftie8  as  regards  judgments  rendered  by  a  superior 
Court,  there'  can  be  no  difficulty  with  a  judgment  of  an 
inferior  Court.  All  the  12th  chapter  must  be  liberally 
interpreted  as  concerning  the  for/ins  of  proceedingci. 
However  it  applies  to  all  cases  in  civlil  matters,  arid  there 
^  i%  no  means  to  get  over  it  according  to  the  terms  of  it. 

A  writ  of  habeuf  corpus  is  a  writ  at  common  law.  The 
right  of  issue  was  never  given  by  a  statnt<Q.  It  was  ex- 
tended by  statute  t6  the  king's  bengh.  t'he  writ  would 
be  issued  at  common  law,  if  we  struck  out  the  chapter. 

62   Geo.   Ill,  does  riot  say  that  the  Aodeos  c(»7i»x  was 
^^pteated  by  this  statute J  it  existed  before.    It  only  refeirod 
to  civil  riiatters  whilst  that  of  Charles  II,  upon  which 
it  was  based,  merely  referred  to  criminal  matters. 

The  writ  of  habeas  iofpus  was  shoWn  to  be  so  benefi- 
cial for  criminal  matjters,  that  it  was  extended  to  civil 
matters, — this  is^exacily  our  Art.  1062. 

In  the  case  of  Bes$eU  reported  in  6  Queen's  Bench,  p. 
481-4  (in  which  St.i56  Geo.  Ill,  ch.  100,  is  cited)  it  is 
held  there  that  the  hmeas  cdrpu$  is  claimable  at  common 
law.  The  habeas  corpus  is  a  common  law  ^^  and  not  a 
statutory  one. 

Iri  the  Sfagna  Cliarta  it  was  siUd  that  nobody\would 
be  aijfts^ed  but  fori  some  goo^  cause.  It  was  to  secure 
the  rignts  of  individrials  whdri  wrong  judgments  were 
rendered  that  the.  afibeas  corpus  was  granted. 
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"We  had  lately  in  Quebec  a  carioas  case.  Langlois  v.  , 
Normand,  6  Q.  L.  R,  p.  162.  A  woman  was  eondeinned 
to  pay  |60  for  libel  and  to  be  imprisoned  till  that  suth  bu 
paid.  Persons  can  be  imprisoned  for  damages  for  slander. 
There  is  an  exception,  a  woman  cannot  be^  imprisonsd. 
On  Aaieas  corpus,  Mr.  Justice  Stuart  released  th©  woman, 
but  did  not  set  aside  the  judgment.  It  -is  for  such  cases 
that  common  law  on  habeat  corpus  was  established. 

The  writ  of  certiorari  was  another  remedy ;  it  merely  \ 
applies  to  cases  from  inferior  Courfs.     It  is  for  the  pur- 
pose of  seeing  if  a  judge  has  exercised  properly  his  juritdifc^ 
tion.    There  are  many,  judgments  of  inferior  Courts  re-/ 
versed.    If  the  form  has  nfot  been  followed  in  the  pro- 
ceedings and  no  injury  <ttne  to  parties,  it  is  to  bo  acte^^ 
upon ;  otherwise,  (to  be  set  aside.     In  course  of-  time  the 
rights  were  more  defined— ^her  rwnedies  given.    iOases-^ 
could  be  appealed  upon  writ  df  error  as  well  as  on  habeas 
corpus.  ,.  *     • 

In  cases  for  contempt  against  ParliaiiteBt,-^i^ftn7  jiid|f- 
mentsQf  the  Federal  Parliament  and  Legislative  Assembly  *" 
have  been  examined  befoore  Courts  on  kabgas  ^pus.  They 
were  never  put  aside  on  questions  of  fordi.  '\     ' 

The  Yaies  cast),  reported  in  6  Johnson's  Rei>orts,  p.  335,' 
went 'through  jail  the  Courts.  It  was  on  luibeas  corpus. 
Lord  Coke  said  in  every  case  'ppen  the  merits  when  a 
judgment  Was  ^rong  th«y  had  a  right  to  revise  it. 
■  There  is  a  sinjgular  case  in  88  Chs.  1.  A  man  was  arrested 
three  times— t6ok  a  writ  of  er«>r  against  the  "Superior 
Courtj.went  t<i  the  Court  of  Hppeal  which  reversed  the 
judgment:  ♦*  \ 

'  Thk  statute  lof  New  York-is  just  the  same  as  81  Gha^ 

"fesR  V  ■  :J-    ■■'    ^.    \/.   ::^-:'--''-'-  '  4' :.:"•' '^■' 

Let  m  coni^  tQ  ofir  Cottf  ts.  "      '        "" 

.  Jr(^;^»ej^e  (in  1817)  !it  Sttiart's  Reports,  p.  120,  keld  : 
that  aj^rlgon^f  comniitt^d  by  the  Assembly  to  the  com- 
'  M|.op  ga9J['"*-^urin%  pleasures.''  is  discharged  by  a  pioroga- 
J&&a..  Mdnl  ilirjja-discharjfod  by  the  Court  of  King's  Bench 
'^na  wrftof«ai&'«Mcor/>fM.t        .* 
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Gotset  Sf  Hnward  (in  England),  re|>ortod  in  1&  QQ«<^n'8 
Bench, Rep,  p.  869,  and  p,  462.        '         „  ;„ 

Oladu    by  the  CommiBflioners  Court  of  parish  St.  An-  iJ^^ 
toin« :  When  there  is  no  irregolarity — 40  certiorari  can  be 
obtained.  i        *  ,  ' 

Foufkin  et  at.,  16  L.  C.  J.,  p.' 108.-^Fourkin  bad  been 
imjjriepned  under  a  writ  of  conlrainte  par  corps  by  reason 
^af&J'oHe  ench^e.  Mr.  Justice  Loranger  released  him.  But 
another  writ  was'^issued  on  the  order  of  the  judge  him- 
self. The  Court  of  Queen's  Bench,  presided  by  G.  J. 
paval,  were  unanimous  to  reilease  Fourjcin.  It  shows, 
although  you  are  a  superior  Court,  we  interfere  and  say 
^ou  have  no  right  to  arrest  him  a  second  tiine.  Held  : 
That  a,  discharge  maybe  ordered  upon  a  petition  for  » 
iwrit  of  habeas  corputm  the  case  of  a  defendant  confined 
in  gaol  under  civil  processi  '       t  v,       n 

In  th#  case  olDuvermy  8f  Cot4  reported  iir  19  L.  C.  J."," 
p.  248,  it  was  held  that  a  persen  who  has  been  discharged* 
from  cu&tody  upon  a  writ  of  Audeas  co^r/>««  canuOt  be  ar> 
rested  a  second  time  for  the  same  cause,'or  ^here  no  nSw 
or  other  cause  of  arrest  is  disclpsed.  »  -,»     ,, 

Ex  parte  Dansereau^  p.  210.— -Held  ^  That  the  L^jjfclAtiVft 
Assembly  of  the  province. ol  Quebec  has  power  to  dimpel  • 
the  attendance  of  witnesses  before  it,  and  ma'lr  order  a 
witn^s  to  be  taken  into  custody  by  the  sergeant  at  arms 
i^hrreftises  to  atte]pid  when  su^mmoned.         . 

2nd.  The  omission  to  state  in  the  SpeakerJs  warrant  of 
arrest  th^  grounds  and  reasons  therefo?   is  uotr  a  iktal.  • 
defect.     -^       '  '    .        '       ^  ' 

3rd.  The  Quebec  Statute,  88  Vict.,  ch!  6,  was  not  uUra  ' 
vires.        ■■    '■        ,    -v:  ':■■'-   .-^■r^'M.'^'  ■  ^''^  \:„VU''    "' 

Ex  parte  Lavoie,  6  L.  C.  It.,  p.  99,  Judge  iBadglp  says 
that  the  Legislature  has  a  power  necessary  for  its^  eiis-. 
teuce  and  has  a  right  to  arrest  for  contempt :  that  a  cbm-  t 
raitment,  by  either  ^ouse  of  Pstrliament,  may  be  exaii^tte<| 


upon  a  return  to^«  writ  oTAofieos  corpkts : 
here  as  well  as  in  England,  posseni  an 
-the  power  to  issue  writs  of  habeas  corj^ 
commitment  by  ^itbei*  House  of  Parli^me 
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'There  are  ../many  othor  oaaoa  docidnd  nine?,  tbit  one, 
Martin,  Thompton,  PolUtck.  In  the  case  of  Prince,  it  wa« 
hold ;  Tliat  a  man  having  been  disqharged  oh  habean  cor- 
pu$  could  not  bo  r»»arr«Bt«d  on  tho  tiaine  groiinda.'  .     >  • 

/      JnrtCrebasM. — Oreba«Ha  wan  urniated  (or  a  rebtUion  en 

'  justka,  refusing  to  allow  th«  bailiff  to  seize  his  goodH 
Mr;  Justitjo  Drummond  upon  a  writ  of  htUteas  corpus  de: 

.olared  the  writ  illegal  and  released  Grebassa. 

In  re  CulMer. — The  party  was  released  on  acNConnt,  of 
irregularity,  upon  a  writ  o(  habeas  corpus.  .     » 

_^'   Sunderson,  28  Canada  Law  Rop. — '  '■'>  "^  .   ., 


Donaghue,  9  L.  0.  II.,  p.  2Q5'  It' was  fpr  libel ;  'he  pre- 
tended there  was  a  fatal  error  in  the  wAtrant.  Decided 
.that  a  raere'.matter  ol  form  could  not  affect  the  judgment. 

There  art  manjr^  authorities  to  show  that  a  writ  of 

cannot  be  granted  to  liberate  a  prisoner  on 

lilarities  o£  form.     But  when  it  showi^  a  want 

3n,  aj^  excess  of  jurisdiction  or  when  a  com- 

evidently  ^1r>bitrary,  unjust,  contrary  to  every 

■  law,  it  may  be  appealed  on  habeas  corpus. 

In  the  present  case  we  have  h  judgment  of  an  inferior 
Oourt  condemning  the  petitioner ,  to  go  to  jail  un|;il  he 
pay  the  value  of  a  certain  thing.  I  will  first'  say  that 
there  is  no  judgment  on  the  8rd  of  December.  Secondly, 
the  jndgmon^f  the  12th  of  December  orders  the  party 
to  give  the  machine  or  pay  the  value  of  it,  and  there  is 
no  mention  of  the  ampnt  of  the  value.  Thirdly,  tho 
commitment  does  not  speak  of  the  order.  I  won't  touch 
the  commitment,  I  will  speak  only  of  the  judgment. 

The  writ  of  execution  should  have  been  issued  to  pay 
the  vialue  of  the  machine.  The  Court  did  not  take  the 
trouble  to  give  the  value  oMt.  The  value  is  not  deter- 
mined. The  machine  may  have  been  destroyed"  by  force 
majeure— hj  fire  for  example,  etc.,  and  Stephens"  being  in 
the  impossibility  of  giving  up  the  machine,  might  hav^ 
paid  for  it.  I  consider  it  would  be  ajayhstrous  injustice 
then  to  keep  him  inprisoii  until  he  p^uces  the^machinf. 

Therefor^  the  defendant  must  be  released. 
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I  do  not  Rftt  iMidd  th*  jndjrment  of  the  0( 
V^ry  niQoh  doubt  it  could  be  ox^souted 
fohn.  .  - 

The  judgmbiit  readji  as  foUowi:— 

"  Upon   readipg  the  return  to  th     , 
hearinsr  of  H,  J.  Oloran.  Esq.  and  Alb(>r„ 
for  and  pn   behalf  of  the    Hon.  Attorrwy 

province  of  Quebec,  and  D.  R.  Murphy,  w.n „^ 

behalf  of  the  within  named  Joaeph.F.  S^pEnaTit  i» 
ordered  that  the  aaid  returji  be  filed,  and  it  appearing  to 
*  me  that  the  commitment  ia  insufficient  in  law  to  Watraoi 
the  detention  of  the  said  Joseph  F.  Stephens,  it  is  ordered! 
that  he  be  and  he  is  hereby  discharged."        i 

Petition  granted. 
D.  E.  Murphy,  for  petitioner.   -  ^ 

H.  J.  Clqran  and  ii.  Lebtanc  for  Atiy..aeneral, 
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«"    I  \Plainiiff  in  Court  bMm»^ 
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ilVlER  BRIfiRB.    -  '         :» 

HittD !— T^«t  a  farmer  who  takeajui  animal  to'iiaataro  on  hia  farm,  at  a  rate 
agrMupop,  isonly  bounxJ  to  exenaae  the  (jjje  of  a  ftonpiwde/omi/fc  • 
and  ffthe  animal  is  klTled  orid^  without  any  fadit  or  negligence  m     - 
.  hi»1)^|e  ia  not  resfionsiblA  to  the  owner. 

■  /i-^iA^L-.' ■       ■    ;     .  "  -"  ■■■*■■'. 
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treal,  which  raversed  a  Jndgment  of  the  Superior  Court, 
district  of  Xerrebonne,  March  •  26,  188*7,  condemning  the 
present  respondent  to  pay  $110  damages  for  the  value  of 
a  mare.  '  >   .  ' 

The  text  of  the  first  judgment  is  as  follows  : —        • 

"  La  Cour,  apr^s  avoir  enteudu  les  parties  par  leurs 
avocats  respectifs,  avoir  examine  la)t{m)c6dure,  la  preuve 
et  pieces  produites.  et.sur  le  toul  murement  delib6r4: 

"Fdsant  droit  k  \a  motion  du  demandeur,  demandant 
a  amender  sa  declari^ion  en  substituant  au  mot  St-Benoit 
le  mot  Ste-Scholastique,  accorde  la  dite  motion  sans  frais, 
parce  que  le  dit  d6feudeur.  n'a  pu  6tre  tromp6  sur  la  terre 
que  le  demandeur  avait  I'intention  d'indiquer  dans  sa 
d^claratioi^;  ^ 

"  Et  la  Cis^ur  proc6dant  a  adjuger  sur  le  m6rite  de  cette 
action: 

"Considerttnt  qu'il  est  en  preuve  qm^  vers  la  fin  de 
juin,  ou  au  commencement  dejnillet  dernier,  le  #emsn- 
deur,  suivant  convention  entre  lui  et  le  di^fendeur,  a  mis 
en  pacage  sur  la  terre  du  d^iendeur,  en  la  cote  St-Joachim, 
paroisse  Ste-Scholastique,  une  jument  sous  poll  blond, 
kg6e  de  six  ans,  a  raison  de  $'2  par  mois  ;    * 

"  Considej-ant  qu'il  est  prouv6  que  vers  le  14  juillet 
dernier,  alors  que  la  dite  jument  etait  ainsi  en  pacage  sur 
la  terre  du  defendenr,  elle  a  et6  blessee  k  la  patte  droite  de 
derridre  entre  le  boulet  et  le  jarret,  blessure  dont  elle  est 
morte  deux  ou  trois  jours  apres,  malgre  les  soins  qui  lui 
furont  donn6s  par  le  nomme  James  Hamilton,  qui  6tait 
habitu^  de  soigner  les  chevaux  depuis  nombre  d'annSes  ; 

"  ConsidSrant  qu'il  est  en  preuve  qtte  lors  du  dit  acci,^ 
dent,  la  dite  jument  du  demandeur  se  troul^ait  daus  le 
pare  du  d6fendeur  avec  d'autres  chevaux  de  ce  dernier, 
dont  quelques-uns  Staient  ferrds,  et  qu'fl  resulte  de  la 
preuve  que  la  blessure  infligee  k  la  di|b  jument  et  dont 
elle  est  morte,  a  pu  et  du,  en  toute  probability  lui  dtre 
infligee  par  uri  coup  de  pied  de  cheval ;'  ^ 

"Gonsiderant  qu'en  loi,  le  d^fendeur^est  responsable  de 
I'accident  arrive  sk  la  dite  jument  t*^  ;^    -^ 
J  "Gonsiderant  que  le  dit  d^fendeur  n'a  fait  aacone 
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preuve  pour  6tablir  que  le  dit  accident  6tait  du  h  une 
force  majeure  ou  a  un  cas  fortuit,  et  qu'em  I'absence  de 
telle  preuve  il  est  responsable  en  loi.  vis-A-vis  le'ditde-. 
mandenr,  du  dommage  caus6  &  la  dite  jument ; 

"Oonsid^rant  qu'if  est  prouvfe  que  la  dite  jument  va- 
lait  au  moins,  d'apres  I'ensemble  de  la  preuve  d  cet  effet, 
la  sommc  de  $110  courant ; 

"  Oondamne  le  dit  d^fendenr  ^  payer  au-  dit  demaudeur 
la  dite  somme  de  $110  courant  pour  pfix  et  valeur  de  la 
dite  jument,  avec  intSrH  du  11  septembre  1886,  jour  de 
Tassignation  en  cette  cause,  avec  les  dSpens  de  la  pr6- 
sente  action,  distraits,  etc.  Et  la  Cour  renvoie  le  deman* 
deur  du  surplus^Q  sa  demande,  mais  sans  frais." 

The  case  was  taken  to  Review,  where  the  jndgm^t  of 
the  first  Court  was  reversed,  Oct.  30,  1887,  by  the  follow 
ing  judgment:—  , 

"La  Cour,  apre.s  avoir  enteudn  les  parties  par  leurs 
avocais,  sur  "la  demande  du  dfefendeur  pour  faire  reviser 
le  jngement  prononc6  en  cejtte  cause  le  26  mars  dernier 
(1887),  par  la  Cour  Snperieure  sifegeant  pour  le  district  de 
Terrebonne,  examine  le  dossier  et  la  procedure  et  d61ib§r6 : 
'  "  Considferant  que  le  demandeur  poursuit  le  d6fendeur 
en  recouvrement  de  la  valeur  d'une  jument  blonde  qu'il 
avait  raise  en  packge  sur  la  terrij  du  dfefendeur,  dans  la 
Cote  Saint-Joachrm,  paroisse  46  Sainte-Scholastique,  le  ^ 
ou  vers  le  3  de  jaillet  1886,  jr  qu'il  "^alldgue  y  avoir  6te 
frappfee  et  bless6e  par  d^autfe^  chevaux,  appartenant  fat 
dSfendei^r^  que  ce  dernier  avait  mis  avec  la  dite  jument ; 
^^:?^^eUe  a  6t§  blessee  le  ou  vers  le  14,  et  qu'elleest  morte 
d&atk  blessure  le  ou  vers  le  IB  du  m6me  mois  de  juillet. 
qu'elle  est  morte  par  la  faute  du  d^fendeur  qui  aurait  mis 
avec  la  dite  jument  des  chevaux  qu'ilsavait  fitre  m6chants 
et  vicieux,  et  qui  aurait^negligg  et  retards  d'avertir  le  de- 
mandeur de  cet  accident ;  *        . 

"  Consid6rant  que  le  defeftcTeur  a  ni6  sp6cialement  les 
allfigations  de  la  demande  et  dit  que  cet  accident  a  du 
arriver  par  oas  forfnit ; 

"Considgrant  qu'il  est  prouv6  que  le  demandeur  a  yu 
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iui-radme  le  pare  oull  a  conduit  la  d\te  jument  et  d'ou  il 
a  retit6  une  jument  noire  lui  appal^te^ant  qu'il  y  avait 
mise  dans  le  cburs  du  mois  de  juin  pr6c6deut ;  que  ce 
pare  6tait  celui  oti  le  d6fendeur  fa^s^it  alors  paitre  sea 
chevaui  de  travail  ordinaire  et  le  ch^val  d'un  nomm6 
Renaud;  que  le  demandour  a  6t6  avWti  le  soir  mftmo 
qu'il  y  a  mis  la  dite  jument,  qu'il  v.'tfait  un  pen  tard, 
qu'il  ne  pourrait  pas  voir  si  elle  s'accorderait  avec  les 
an^s^hevaux  qui  se  trouvaient  d6jA  datis  le  pare  du  d6: 
fenS^fer,  que  la  cloture  du  pare  6tait  e^^  ^11  de  fer  barbelfe 
et  que  la  jument  n'y  etait  peut-fetre  pa^»i»^utum6e,  et 
qu'il  a  r6pondu :  '  elle  s'accoutumera ; '      1     ^\^ 

"  Considferaut  que  s'il  est  vrai  de  dire  qile  la  jumeu^t  du 
demandeur  ayant  6tjfe  sous  la  surveillaneeldu  defendeur,  ^ 
dans  le  pare  de  celJUi-ci,  lors  de  I'accidentl  il  doit  an  de- 
mandeur con^ij^te  des  circonstanees  dans  lesquelles  cet 
accident  est  arriv|(  il  n'est  pas  rnqins  vrai  kle  dire  que  la 
surveillance  que/e  demandeur  avait  droit  d'attendre  ne 
doit  pas  6tre  plus  grande  que  celle  d'un  bon  pere  de  fa- 
mille,  de  la  classe  et  de  la  condition  du  d^iaandeur  et  du 
d6fendeurqu4  tons  deux  sent  cultivateurs,  ^t  proi^^onn6 
au  prix  qui  ddvait  6tre  payfe  au  d6fendeur  I>o^^fc>lace 
que  sa  jument  occupait  dans  le  pare  avee  les  ^^^ux  et 
autres  animaiix  du  dfefendeur  ;  que  ce  dernief,ne«pouvail 
pas  6tre  presume  devoir  tenir  Uu  gardien  pour  veiller  a 
la  suret6  Afi  la  jument  du  demandeur;  qtfil  ne  pouvait 
pas  s'atCeMre  non  plus  que  le  de^hdenrj  lui  fefait  un 
enclos  s^are  et  I'y  tiendrait  pour  le  ]^rit  si  miniine  de  |2 

par  mo^ ;  ,  1V  -t      *^ 

"  Qo^sidferant  que  les  meiljeurs  peres  dJ5  fjimiue  parmi 

nos  cultivateurs  de  campa|ne.  ne  donnentt  et  ke  peiivent 

doutter  a  leurs  cbevaux  et  ahimaux  en  riaturage  que  la 

.iiice  compatible  avec  les  travaux^  de  culture  qui 

„joSnt  leur  temps,  leurs  soins  et  lent  attention  pen- 

"eifLtisL  saison-  ou  la  jument  du  demandeiir  6tait  chez  le 

d6fendeur;  ,       -j     * 

"Oonsidfirant  qu'il  est  prouv6  que  le  jour  de  1  accident 
en  question  le  dfefeujdeur,  par  S9n  Els  »in6,  a  exerc6  SW^ 
la  dite  jument  et  les  autres  chevaux  une  surveillance 


t— COURT  OK  CIUE1|N'8  BUNCH.  ,866 

«ms8i  grande  que ;  cello  des  ^bons  p^res  de^mille. 
places  dans  la  condition  des  parties  en  cette  cause  •  qu'il 
a  fait  e^nnaitre  ce  qui  s'est  passfi  anssi  bien  qu'il  6tait 
possible  de  le  faire  sous  les  circoustances  ;  que.l'accident 

..est  arriv6  sur  la  hn  de  I'apr^s-midi :  qu'il  s'en  est  apercu 
le  801k  mfime  lors  de  sa  troisiemeVisitS  au  pa*c.  ce  jou^ll  • 
quil  aXaverti  le  demandeur  chez  Ini.  dans  la'paroisse  de 
Saint-A^lgustin,  dds  le  lendemain  matin  ;  que  la  condition 
de  la  jument  n'a  pas  6t6  erapir6o  par  le  fait  de  ce  retard  • 
quo  porso^ne  n'a  eu  connaissance  de  I'accident  k  I'instant 
m6mo  ou  il«  eu  lieu  ;  que  si  la  jument  a  pu  6tre  frapp6e 
par  les  autre>  chevaux  il  est  possible  aussi  qu'elle  se  sVit 
heurt6e  sur  q^elque  corps  dur  ct  se  soit  inflig6e  k  bles- 

sure  dont  elle  €^st  morte  ;  \  \  /^^! 

,  "Considerantyeledemandeur  n'apasprouv'^comme 
.  Ulallegue  que  les  chevaux  du  d6fendeur  etaient  m6- 
chants  efy,cioux.\et  que  le  d6fondeur.  au  contraire,  a 
provv6quiIs  nol'^taient  pas.  et  qu'ils  out  toujours  6t6 
tranquilles  et  doux  ^ur  les  chpvaux  avec  lesquels  ils  ont 
6t6  en  pacage  cette  ai^n6e-U  eri'anu6e  precedente  • 
-     "Considtrant  que  le  demand^ui.  n'a  prouv6  kucune 
laute  demission  ou  de  commission  de  la  part  dud6fen- 
deur  qui  ait  6t6  la  cause  du  malheur  en  question,  et 
qui    y  a  erreur  da^8  le  jugement'r^u  par  la  Cour> 
Sup6rieure  du  district  de  Terrebonne  le  26  mars  dernien 
Casse  et  infirme  le  dit  jugemeht.  et  proc6dant  ^  ren- 
dre  celui  qui  aurait  du  6tre  rendu,  deboute  le  demandeur 
de  son  action,  avec  dfepens  en  <premiere  instance  et  en 
r6rision.  dtstfaits  a,  etc."     ' 

Jan.  23, .24.  1890] '  ? 

£a«/te»,  lor  the  appellant : - 

Dans  la  cause  de  Roche  r'  Fraser,  1  L.  C.  R.  472  il  a 
et6  jug6  qu'an  dfipositaire  salarie  est  yespoasable  4e  la 
taute  Iggere.  et  que  Vmus  probatuU  reton^be  sur  lui  pour 
dfegager  sa  responsabilitfi.  Dans  la  cause  de  Durocher  y 
MeuHier,9L,  G.  E.  8,  le  m6me  principe  a  6t&  affirm^.  C'est 
d  ailleurs  la  doctrine  enseignee  par  Tropl<^g  ^»  d6p6t 
INo.  121.   Mas86&Verger>i(raie6,page736.Note5.  Mar;. 
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cadfi&Pont,  No.  46*7.  Sirey  &  GilWt,  Cod.  Civ.  Ann. 
sous  Tart.  1988,  toonce  que  c'ost  an  d^positaire  k  prouver 
qne  la  perte  et  la  deterioration  onieu  lieu  sans  sa  faute 
et  par  force  majeure. 

The  following  additional  authorities  Were  cited  by  the 
appellant : —  ;  \ 

Sirey,  Code  Napoleon,  art!  1882, 1883,  et  notes  sur  cos  ar-. 
tides.  \ 

C.  C.  B.  C.  art.  1058,  1064,  1055.  \ 

Toullier,  vol.  6,  tit.  4.  Des  engagements  sans  conven- 
tion, oh.  2,  des  delits  et  des  quaui-deiits,  Nos.  160,  179,  6e 
alinfeaet  182.  \         \ 

Troplong,  vo.  Louage,  Nos.  1&04,  905,  #06' et  916.  ^ 

Sourdat,  traits  de  la  responsabilitS,  page  25,  No.  l6^8. 
I  Code  Civil,  rcrfip '  D6p6t,  art.  1802.    Jurisprudence  sur 
ck^  article.  \ 

,•;  Le  defendeur  est  un  d^positain;  salarig  responsable  de 
la  faute  l|gerc.     iJonus  probandi  retombe  sur  lui. 

Code  CTvil,  art.  1816.    Jurisprudence  sur  cet  article. 

Un  particulier  recevant  des  chevaux  dans  ses  ^tables 
est  responjsable  sans  preuve  du  contraire,  tels  dommages 
etant  presumes  avoir  6te  occasionn^s  par  sa  faute. 

Cdde  Civil,  art.  1629,  1676. 

DeLorimier,  Bibljpthdque  du  Code  Civil,  vol.  18,  pages 
i'79  et  180.     Commentaires  sur  I'art.  1629. 

Bilanfrer  y.  Quiner,  9  R.  L;  p.  5S0. 

Jug6 :  Que  celui  qui  prend  uu  cheval  en  pacage  est 
responsable  du  dommage  caus6  a  ce  cheval  pair  un  acci- 
dent (jamb.e  cass^e),  s'il*  ne  prouve  que  I'accident  a  eu 
lien  sans  sa  faute.    Rainville,  J.,  0.  S.,  Montreal 

S6minaire  tie  Quebec  v.  Po^hg,  1  Q.  L.  R.,  p.  185.       « 

Desola  v.  Stephens,  7  Leg.  News,  172. 

Bngnet  but  Pothier,  verbo,  D^pot,  vol.  6,  c.  2,  art.  30,  p.  134. 

Pothier,  virbo  Depot,  No.  81.    Dnranton,  p.  83,  No.  80. 

Illasse,  vol.  6,  No.  808. 

Pardessus,  Drpit  Commercial,  No.  625,.  p.  545. 

Fortin,  Jot  the  respondent,  cited  tb^  following  autho- 
rities:—   '^ 
V   Sourdat,  vol.  ler,  No.  660,  (edition  de  1887) : 
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^      Laiesponsabiliti  est  done  insfiparftble  de  I'idfie  d'une' 
fante,  soit  que  cette  faute  ait  pour  objet  direct  raccora- 
Pl»««ement  du  dommage  en  lui-mdme  comme  dans  les 
d6ht8  et  quas,-d6lit8  de  cornmissiou  par  imprudence. 

"  r  1.^'* !i  u"*  '''""'*^  ^eulement  k  ne  point  le  pr6venir 
on  i  empScher. 

"No.  668  Le  d6bUeu^  e^  ^g^  de  donner  A  raccom^ 
pl^sement  du  fa,t  qu'il  est^lj^g^  d'ex6c«ter.  on  d  la 
garde  de  la  chose  qu'il  est  tenlj  de  conseHer.  tons  les 
^^  soins  d  uu  bon  p6re  de  famille.  e'est-A-dire  toutejadili- 
gence  qnun  honime  soigmmx  et  intelligent  apporte 
dans  1  administration  de  ses  affaires  "    •  % 

"  tL'!;  *fV^^  •■  "^•o'>^'ff««°»  de  veiller  a  la  conserva- 
tion  de  la  chose,  soit  que  la  convention  n'ait  pour  obiet 

"•Zt  "*  rf/''''^"'  '^^  P"^^'^^^  -^  qu'ellHrp^'ur 
^  objet  1  utilit6  commune,  soumet  celni  qui  en  est  charir6 

A  y  apporter  tons  les'soins  d'un  bon  p6re  de  famille  " 

_0.  C.  art  1074.-"  Le  d6bi^ur  n'est  tenu  q\e  d,?s  dom- 

.    ;;  m^es-mt^rfits  qui  out  6te%r6vus  ou  qu'on  a  pi  pr6v^^ 

^  au  temps  oul 'obligation  a  6t6  co^tractfee,  lorsque  ce  n'est 

point  par  son  dol  qu'elle  n'est  point  ex6out6e," 

March  20,  f890.1        '    V^ .  " 

DoRiON,  C.  J.,  (for  tlie  Court)  :— 

We  are  of  opinion  to  confirm  the  judgment  of  the  Court 
ot  Keview.     The  respondent  was  not  bound  to  have  a 
person  to  take  care  of  the  anima).    That  is^not  customary.  * 
a^ong  farmers.    There  is  no  evidence  as  to  how  the  Z 
cident  occurred,  but  it  appears  to  have  been  e^^casfortuit 
t!  7«««  .K     !!^P^°dent  should  not  be  held  responsible. 
t    TJ  *^"'  ^^"'*  decided  a  similar  case,  Lionard  Sr 
ii^^  (Ramsay.  216).    A  mare  Intrusted  to  a  hotel  keeper 
diyppeared.    The  Court  held  that  the  hotel-keeper  was 
not  responsible  for  a,  ca«/or/«i7. 

lil    ,  „  ^    .    ■  Judgment  confirmed. 

-Mr^M/^  £ii,/i«,  for  appellant. 

CAs.\Z,.  CAampagYi«  for  respondent.  ^ 
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Coram  Crors,  Baby.  Bosatf,  Dohkrty,  JJ. 


CORPOEATiON  DU  OOMTfe  DE 

JitDefendaul  in 

AND 


^E^HjfcRES. 
>otir/  below). 
Appellant  ; 


CORPOI^ATION  DU  VILLAGE  DE  ^ARENNES, 

{Plaintiff  in  Coyr I  below), 
■       r-  ■  IRkspondknt. 


Municipal  law — 0pitnty  councU — Bridge- 
/     ilr/».  686.  941,  Af.  0. 


\och-verbai — 


Hbld  :— L  Connty  bridgeB  ai^ander  tli6  exchiaive  control  of  th9  county 

council.    Th^  deciaious  o^the  county  council  areWbject  to  appeal 

■  totiie  Circuit  Court  of  the^^county  or  district,  and  may  bequaahed 

'^       for  illegality.    Tliis  special  remedy,  however,  doea  not  deprive  the 

,        S^perior  Court  of  the  control  wliich  it  haa  over  ev«ry  corporation, 

iifl^t),  xuch  corporation  exceeda  or  illegally  uses  ita  poWera. 
JS,  Under  Art:  941,  M.  C,  tlie  chart^ea  imposed  by  a  pToa»-verhal  for  the 
;    coetof  a  ^unty  bridge  alionld  be  collected  by  the/offl^ra  of  the  local 
.  _inunlcii*Hly. 

3.  In  the  matter  of  municipal  taxation  the  persona  on  whom  taxea  are 
,  ^    imposed,  whether  aa  proprletora  or  occupants,  aliould  be  cleubL  in- 
dicated.    »  \  ^^ 

4.  The  county  council  cannot  charge  the  cost  of  a  county  bridge  upon  the 

loOfil  municipality,  unless  the  local  council  haa  paaaed  apy-law  under 
Art  536,  Mi  U  ,  *  ^ 

AfPEAL  frorfl  a  judgment  of  the  Court  of  Review,  Mon- 
treal (6^,  TEU.IEB,  Tait,  JJ.),  March  81, 1890,  Veversing 
a  judgBie^  of  the  Superior  Court.    The  judgment  of  the 
Court  of  Review  is  reported  in  M-  L.  R.,  6  S.  0.  $«10.      '\f^ 
Nov:  18,  18k]  '  \  v\ 

6?fo/non,  Q.C.,  for  the  appellant : —  ^tw 
L'intim^  a  poWuivi  Jl^appelante  pour  fiwo  anWuler  le 
procis-verbal  de  Joseph  Q-eoffrion,  en  date  du  leil  d6c^m- 
bre  1888,  homologn6  par  le  conseil  de  coint<§  de  Virchires 
le  12  ddcembre  de  la  m6me  ann6e,  r^glant'et  determinant 
ies-  travafix  de  reconstruction  d'un   po?it   couvi^nt   la 
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'PELLANT  ; 


Kh-verbal — 


"ux  travauV  d.i  pout  po«r  la  ploiuo  vulLur  <lo  l.mr.  pro'    ^-•'-'' 

meat  do  111  v\iU!ur  do  lourH  propri^-tos 

L'intimeoMl  plaint  do  I'i,, j„sti<u.  dn  pro.oH-vorlml  A  mn         ^ ' 
iC'lHMto      V       '  *^"  '"^'^'^'''  *^"  ''"••'"t-»<l«»l  «t  do 

IW  HON  pluidL-rs  I'appolanto  „ia  Unitos  los  all6ffatiou8 

<!.«  lu  dK.larati.ul  ot  <lo,„anda  on  outro  1«  ronvoi  d.    l""! 

urn  pour  doux  rAi«ous  priuoipalon :  la  promi«re  pan,o  quo 

r^T^^T'r-^^"^'  le  l>r<Kos.vorbal  nuivaut  lo 
. .  lo  etdans  Io«  d^Iain  vouIuh  par  lo  Codo  Municipal ;  et 
.    Uaixiomo  parco  Au'ollo  6tait  sann  intCrfit  pourattaquor 

Lojugomont  do  la\  Cour  Suporieure  a  renvoye  I'aotion 
do  la  demandoreasc..  \i;i«tim6e  porta  la  cause  en  revision, 
t't  la  Cour  do  RC-visioiV  apr^s  avoir  6carte  toutes  les  ob- 
.).'ct.o.w  soulovoes  par  Fint.mte  dans  sa  declaration,  grut 
d«v:o,r  ronn^rsor  ce  .jujA.mout  sur  un  motif  qui  no  reesor- 
a.t  pas  de  la  contostatiU.  ot  snr  loquel  son  attention  r^. 
utattin^  qiuvpendant  le  d^libere,  ainsi  que  I'a  decl.rt 
Ijionorable  jugo  de  ce    ribuWl  quj^  prononc6  le  juge- 

La  ^le  raison  pour  laqmW  la  Cour  de  Revision  a 
rouversfe  le  jugoment  d\  la  cUr  Sup6rie«re.  est  parce 
quun  conseil  de  oomte  Wa  pVs  le  droit  d'obliger  une 
( orporation  locale  a  coutiibu^  laux  travaui  d'un  pont 
excepte  lorsqu'il  a  6t«  pask  un  Uglement  par  cette  cor^ 
poration  locale  envertu  ^e  I'articlo  536  du  Code  Muni- 
cipal.  1 

Co  moUf  du  jugement  donV  nous  appelons,  est  mal  fond6 
en  droit ;  aucun  article  du  Code  Municipal  ne  defend  k 
un  conseil  de  comte  de  charter  une  corporation  locale  de 
contnbuer  aux  travaux  munlicipaux  ;  mais  iRfeme  en  ad- 
mettant  le  bien  fond6  en  dr<Jit  de  cette  pretention  nous 


j|(' 


/ 


Vou  VII,  Q.  R 


24 


.t! 


C!5 


070 


MONTRRATi  LAW   RRPORTfl. 


■I 


m\.      /goainuttoiiM  q'a'«ll«  ii«^  IVat  aucuinan«'iit  tin  IVvt,  et  Ternmr 
^Ti'rrlldr.'     *'""''"'"•*  n"""  ''*  ^'<»"'"*''''  U6vUioii  provit'iit  do  laconfuBion 
:a,r,,.<;*,i,»d.  qtt'«H«  a  f»>tt'  ♦?»*"'♦'  •♦'"  '"'>*''  miiniciimim  ct  rorporalum  (|ui 
\.ir«nm«.    „„t  un  HoiiH  iibHolnipiont  (liHV'n-nt.  „ 

NouB  oroyoiiH  <t»\toir  lrauH«riio  ici  »t'tt«'  pfirtio  ciA'^to- 
A  .  c^s-vfrhal  <liinH  la<iU«'ll»i  In  ('our  dr  KtviHion  a  cm  df'cou- 

-  vrir  quo  1«'h  travaux  du  pont  «Hui<'ut  iiiIh  A  la  (^harpfo  do 

la  corporal  ion  du  vilhijfo  df  VaroiinoH  :  "  Loh  frain  ot  d6- 
"  ponw^H  do  cojiNlructioii  ot  riiparatioiiH  do  tn?  pout  ainni 
"  quo  ceux  oocaHioniioH  par  lo  prfisont  proofs- vorbatot  Ioh 
"  Tf'partitionH  ot  I'raiK  do  pr6ltivomont,  tols  qu'ils  pourrcint 
•'fttro  tax^H  par  lo  oouHoil  nuini<ipal  du  cotntfi  do  Vor- 
"chores,  seront  BupportoN  par  Ick  muuicipalit^H  do  la  pa- 
"  roisHO  ot  du  villaj?o  de  Varonuos  daUH  Ioh  proportioilH  " 
"  HUlvantoH,  ot  Horo^it  prMov6oH  par  le  soiT^itairo  du  con- 
"  soil  municipal  du  cointe  de  VorcheroH,  savoir : 
._  "  Dans  la  municipality*  do  la  parpisso  do  Varounes  par 
"  los  propri<!tairo8  do  terroH  daUH  U  concession  du  has  do 
"  la  jrrando  colo,  dopuis  la  ligno  do  Vercheres  a  vonir  au 
"  susdit  pont  pour  Kmr  pleino  {'valuation,  telle  qu«-porteo 
"au  rolo  d'e valuation  on  Ibrco  dans  cottt^  municip»lit6  lors 
"  du  prolevomont,  compreuant :  .     , 

"  Lo  lot  numoro  oificiol  un  appartenant  actuoUement  a 
"Honoro  Lallour. 
"'^  Le  numoro  ofiicit?!  doux  appartenant  k  Chs.  Lussier. 
"  Le  numfjro  ollic^iol,  ot«!..  et<!.        ^" 
"Et  par  tputo  la  municipalite  dti  village  deVarennos 
pour  la  moifeiovjseuloment  de  son  evaluation  porteo  au  rolo 
d'ovaluation  eu  lorce  dans  la  dite  muuicipal^c  lors  du 
pr6levement.  ""  •  *  "       1   ^   '.■:.    r 

\  •*  Je  charge  les  propri^taires  dos  torres  susdesignees 
"^ians  la  muni<;ipalit6  de  la'  paroisse  de  Varenues,  dos 
'*  frais  do  coustruotipw  et  d'entretien  de  ce  pont^  parte 
"  qti'il  se  trouve  situe  sur  leur  chemin  i>our  aller  k  rfegliso 
"  de  leur  paroisse  et  pour  allot  a  la  ville  de  Montr6al,  et 
"  en  outre  parce  qu'ils  sont  moins  charges  do  travaux  do 
*'  pent  et  chemins  publics  dans  lour  municipalite  que  les 
"  autres  proprifitaires  de  torres  de  cotte  municipality. 
"  II  est  bien  vrai  que  plusieurs  projJrietaires  dans  les 
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"autroB  conoenMionij  daiiN  la  dit«  inu»i(;ipulit6  <!«  la  pa- 

"  roisHu  du  Van«iin..8,  out  \m  in(^m«H  b.'HoiiiH  quVux  de  ce-  v>  -:■ 

pon..naiH.,«no  oroiH   pa«  d.voir  Iok  «n  rharg^r  parcec..,  ,L.. 
qu  ilH  Bont  dfijA  rhnrg68  dc  travaux  do  iwiitn  «t  chominn    ^""""V 
"  publi.iH  couijid«rahl«'H. 

"Ktje  rharjfo  In  munioipulit/.  du  vUlagH  d«  VarouneB 
"  de  lu  moitif'  d.f«  fVuiM  do  conHtrurtioii  ot  d'ontrotloti  do 
*' «o  pout,  parc«  qu'il  oMt  Hitue  Bar  uilcoufn  <lV'au  naturol 
"  dans  t^im  limitoH  «t  quMl  est  juHto  quo  ohuquo  muuici- 
"  pttlit6  fuNHc  8,.H  tmvaux  publicn  autiuit  quo  poHwiblo.  Jo 
"  I'auruiH  ohargfio  houIo  dos  frain  do  ronstruction  ot  dVn- 
"  Iro^eii  do  re  i)out  si  elle  u'aidait  puM  A  la  dito  muiiici 
"  palit6  do  la  paroisso  de  VareiiiioH  aux  iravaux  do  .loiisr 
"  tructiou  do  Hon  pont  publi.-  (jui  couvro  la  riviere  St- 
"  Charles  sur  le  haut  du  rang  de  la  graiido  cdto. 

*•  D'ailleurs  oi%  deux  muniripalit^is  Ho  lormant  qu'une 
"seule  paroisso  lour  position  et  les  intorfits  quVllvs  ont 
"  oiitro  olios  exijDreiit  qu'olloss'ontr'aidont  A  faire  et  ontre- 
"  teuir  lours  ponts  pnhUcH  dans  de  justes  proportions." 

En  lisaut  cot  extrait  du  procos-vorbal,  I'on  voit  quo  ce 
n'est  pas  la  «;orporation,  mais  bion  la  municipality  du  vil- 
lage de  Varonnos  qui  eat  chargeo  de  contribuer  aux  tra- 
vaux  on  question,  et  cela,  "pour  la  moiti6  do  son  fcvalaa- 
tion  portee  au  rolo  d  evaluation  en  force  dans  la  dito  mu- 
nicipalite,  lors  du  prfilevoment." 

Four  derriontrer  la  differon.e  <|ui  oxisto  eittre  les  expres- 
sions mu>wcipalit6  et  co^wation,  |p|  rdferons  aux  arti- 
cles 2/3  et  4  du  Code  Municipal.  %' corporation  muni- 
(^ipale  est  une  person ne  morale  repr^sentant  lea  habitants  ^ 
ot  le«  contribuables  de  la  municipalite  ;  la  municipality, 
aii  ( otiti-ttire,  u'est  pas  tin  6tr*^ moral  ni  Uu  corps  in<or- 
pore ;  c'est  simploment  un  territoire  r6gi  par  To  Cod^ 
Municipal; 

La  municipality  du  village  do  Varan nes,  c'est  le  terri- 
loire  compris  dans  le  village  do  Vareunes  ;  et  lorsque  le 
proces-verbal  declare  que  la  municipalite  du  village  de 
Vareunes  sera  appelee  a  contriKuer  aux  travaui  du  pont 
pour  la  moiti6  de  son  6valuation,  tout  ce  qu'il  veut  dire 
c'^t  que  le  territoire  imposable,  ou  en  d'autres  termes, 
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M4.       |«M  t(*rriiiiii«  iiii|>oMiil»lt'»r  dii  villugf  dt«  Vurfiiii«*M,  Noroiit 
'■•'^^ «j;?;;;'«  uppi'Ifu  A  ci'tto  rtMilrilmtiott;  lo  Utriiu'  muni*  i|mliU).  »m-     . 
Co.„.^i„,,ut«iulu  Uiiiw  cy  Hi'iw,  «t  li't'Ht  lo  ki'hI  (Iuiin  lti(|ucl  oii  .im-uI 
*■""•"'"•    numniiiubh'tni'iiti^lViilfiKlr.',  Inj(|u»'»ti<m  «'ii  \Hitfv  ii«<  Man-     ' 
riiit  pr«'m'iit«'r  auruiio  dillMii'itr  (iUfh'oii<|Uc,  ultt'iutu  i[u'a^i- 
()«U»r  Ion  torniiiiH  iiii|HjNul)l(>N  d'xuw  localiU-  A  roiitrihdiir  i«    - 
i;urtuiiiN  trtivuux,  Vfnt  In  in«^iii«'  <  h«»«i«'  <iu»'  »»i  «t'lti>  thurgr 
{•((lit  iiii|Nmd«'  uiu  proprit'ttiih'M  t'ui*tn<>titi*N. 

Km  d'lmtn'M  h'riiH'H  il  »'Ht  YiVMliMit  quo  TcxiWiiHion  mu-   , 
iiii-ipulih' cloiil  H«'  wrl  l«t  pnKtm-wrlml  «'st  I'liiployn-  tluiiN 
'  \  uii  m>ii(i  ligurt'  pour  hignilicr  U'u  coutribuuiilvH  mOiiU'i^jU'^ 

lu  muiiioipalild. 

-d'uHt  en  rtiieaiil  uttago  (rune  iisifur*'  <Ui  laiigag*'  Moiahluhlf 
quo  It)  «'o<l«  parlo  <l»'  propriC'tt'H^iuJi»oMtthli'8,  lorM«iu'il  un{ 
bion  Evident  que  <^»*  ne  hoiiI  paij  I»»h  proprii-teH  iiiaiM  biiuii. 
lt'8  <oiitribuabl(>8  «ux-in6moM  qui  sont  impobOH. 

Pour  df'ujontrcr  que  la  Hignificatiou  quo  uouh  donuouH 

au  n)ot  municipalit(^  ost  bi«>ii  la  vuritablu  Higuifuration,  ot 

quo  lo  80UH  quo  noun  lui  attribuoiiH  ost  biea  ooluiquo  lui  -- 

out  attribu6  lo  Muriutondant,  rappolante,  hob  offioior?  oi 

riutim^M)  ollo-mfinio,  uouh  'n'avouH  qu'A  rdlV^n'r  la  ('our 

aui  doc^umo'iftH  8uivantH.<pii  font  partio  du  doNsior,  Bavoir : 

I'avis  do  visito  (foB  Houx  par  lo  surintoudaht,  I'avis  d'ho- 

mologatiomdti  proeos- verbal,  la'roqutMo  dt(8  coutribuablfN 

di\  village  de.VaroAnes  so  plaignant  de  cortaines  disposi- 

tioHB  lo8  concefnant  eontenuos  daniB  lo  proce8-v<'rbal,  I'avis 

do  la  prise  on  coiv8id6ration  du  procoB  verbal,  Tacjo  de 

repartition  ej,  enlin  la  propro   declaration   do   riutimof 

dans  laquelle  ilest  all^gufe  co  qtpt  suit,  savoir  :  "  etordon- 

"nant  de  plus  quo  la^dite  recoijwtruction  soit  miso  A  la 

^"charge  commune  des  propriiVtairos  ot  coutribuables  de 

"  la  municipalit6  demaudoreaso  ot  des  int^'ssC's  r^sidant 

"  dans  la  paroisso  de  Varennos."     D'ailleurs,  pour  6tiv 

logiquo  avec.  ello-mfimo,  la  demanderesse  ne  pouvait  pas 

entendre  le  mot  munieipalited^iis  un  autre  sens,  puisquo 

'dans  sa  declaration  elle  relate  certaines  dispositions  de 

I'ancien  proces-vorbal  aux^uolles  elle  donue  sa  ploine  et 

entidre  approbation,  et  dans  lesquelles  il  est  -declarfi  (sic) 
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Ai.lii  ,lo,.o  In  pr6t..,i.IuHi||^,K«|it^,  ^ur  luquollo  la  ()our,J.if,^^ 
do  R/.V1HIOII  HOHt  biU.^...  ,,„„r  roiivriior  |«  jug4.in»'nt  d«  la  Vir,„;r* 
('our  Hup/»rV«ur.'  n'MxJiitii  pnN.       .      "* 

II  tj.'  nouH  ri.«t«  pluH  q„v,  dir«  tin  mot  d..  notro  dornter 
plauIoyHr.  •  ,,  ■  < 

.N..UII  uvoiM  vu  quM  lintimrt.  h'ohI  pai,  ,.h»r«f.«  do  coii- 
tribuor  tmx  ti-avimx  ordoniu'.M  pari,.  pr(K".,i.V«rb«I ;  ii'il  on      ^  •    • 
«ift  ain«i.  quo  I,.  prou«M-vt»fbal  Moit  ilU-gal.  irr^.i^nlior  w 
ui|U8t..  tttiit  quo  |V,„  vt)udra,  riuliinf.«  uVaucuii   iut6rAt» 
«  I  iittttquur ;  or  pa^  do  grief  |\aH  d'aclioii.      * 
/.  L.  AnhambauU,  Q.C.,  for  tho  ronpondont:— 
I'remi^re  QusBftiou. 

Nulim  du  mond  jmii-ii^verbal  el  Ue$ imtcidH  de  tappelnnte 
H.de  um  surinlendant.    -        ■  -    . 

Ootlo  propoBition  naiform«  touto«  Ion  autres 


^  L'mtim6o  datiH  8a  declaration  dit :   I.o  pont  en  quoHtion 
f>8t  un  pout  do  eomt6,  r6ffi  par  un  proc^g-verfilil  do  comt6 
(coluj  do  ims)  dau8  la  construction^eUVntrotion  duquol 
olio  n'a  rion  A  voir,  o^copte  quant* A  la  survei'llanco.    Pnig 
olio  -ajouto  Hp6oioloment  qu'ell^-"n'on  a  jamais  ordonn(6 
^    "  la  oonstruotion  ot  r«»*a^ion,Ve^u'il  n'y  a  auonn  proiAs- 
"  \%balou  airtre  rdglomont  fait  par  olio  on  voi^u  do  I'ar-    ' 
'•  ticlo.flS.'ir  Q.  »r.  oil- j^Uro 'disposition  do  la  loi,  «t  qno  co    • 
"  n'ost  qu'A  dofaut  f*,  pro.oH-v,>^al  ou  do  reglom'ont  quo 
"  rintira<io'pourrart.Aj;ro  tonu.^  aux  travaux  do  oonstruo- 
"  tion,  d'amelioration  ou  dientrolion  du  dit  pont  onvortu 
"  dos  articles  85(5  A  8r,7  du  V,.  M..  ou  d'aucuno  autro  dis- 
'  position  do  la  loi."      ,  *  ^    ' 

Comment  so  fait-il  quo  lo  jugomoi^t  do  la  Cour  Snp^-. 
rnmn^  no  fait  aucuno  mention  do  cettrpartio  importanto 
do  la  contestation  ?    Est-bo^uno  simple  omi$hion,  ou  est-ce    < 
<|Uo  lo  tribunal  a.jug6  qu'il  -ft'y  ^vait  pas  lieu  de;atfiiiir  '  . 
par  une  interpretaUon  legale  Id  sons  et  la*5ort6o"de  la 
(piostion  soumise  Ason  appreciation  ?  Mais  c'yst  lo  nroud- 
gordien  de  toute  la  difficulty.     Qiioiqu'il  en  soit,  cetto 
lacuno  a  6t6  rfeparoo  par  la.  Cour  do  IWvisiori  qui  a,  dans 
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iNi.       nue  g^rie  de  consid^rants  clairement  motives  appliqu6  la 
'^"V'iroh™rVii''°''^^"t*^^®  d®<^*""c  municipale  sur  la  matiere.    L'intim6e 
mane  dc  soumet  humblemeut  que  tout  lo  litige  eutrc  les  parties 
Tonle  sur  I'apprecihtion  corrocte  de  cette  difficult^. legale. 
Le  m^canismie  du  droit  municipal  est  tellement  compli- 
qne  qn'il  y  a  dans  la  juri8prad(>nce  de  nos  triblinaux  peu 
dt;  precedents  ou  de, decisions  applicablos  sV  I'espece,  cha- 
que  cas  devant  fitre  etudie  separemont  suivaht  la  fiature 
.  de  la  cause  et  des  faits  qui  s'y  rapportent.  V 

^  Que  dit  rarticle  5B5  p.  M.  invoque  par  rintim6e? 

Le  citer,  c'est  poser  la  base  m£me  de  notre  argument. 

"lOrdonner  que  tons  les  chemins  ou  touri  les  ponts  mu- 
"  nicipaux  locaux  et  de  comt6,  a  la  charge  des  contribua- 
"  bles  et  situSs  dani^  les  limites  de  la  municipalite  locale, 
"  soient  faits,  ameliores,  et  entretenus  aux  frais  de  la  cor- 
"  poration  de  cette  municipalite  locale,  au  moyen  de 
"  deniers  preleves  par  voie  de  taxation  directe  pour  cet 
"  objet  sur  tons  les  bieus  imposables^e  la  muuicipalit^  ; 
"ou  substituer  la  corporation  aux  coutribuables  de  la 
-  "  municipalite,  dans  toutes  les  .obligations  qu'out  ces  der- 
"niers  dans  tous  les .  chemins^DU  ponts  muuicipauiti 
*'  locaux  et  de  comte,  les  pouts  ^e  cours  d'eau  et  les  pontti 
"  de  chemins,"  etc.... 

Que  signifie  cette  disposition  de  la  loi  ?  K^lla^veut  dire 
que  tous  les  travaux  et  ouvrages  dans  les  limites  d'une 
municipalite  sont  du  ressort  et  a  la  charge  des  coutri- 
buables de  cette  municipality,  et  que  cette  deruiere  a,  au 
moyen  de  Mglements  ou  de  proces-verbaux,  rautorit6 
voulue  pour  les  faire  exeouter,  soit  ea  pr^levaut  les  de- 
niers necessaires  par  taxation  directe,  sur  ses  contribuables, 
sotit  en  se  substittiaiit  a  ces  deTniers  dans  leurs  obligations 
dcet  %ai;;d.  Dans  un  cas  les  travaux  sont  faits  directie- 
ment  par  la  corpora^tipu  elle-mdme  a  ses  frais  qiii  impose 
una  taxe  directe  dans-ce  but  sur  tous  les  biens  imposables 
an  moyen  d'uii  reglement.  L'article  857,  CM.,  dficrete 
la  fiecessit^  d'un  tel  rdgleinent.  Dans  I'autre  cas,  la  cor- 
poration peut  aussi,  par  reglement,  prendre  tous  ces  tra- 
vaux gen6Tau;c  a'-sa  charge  sans  prelever  une  taxation 
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d'iceux  soit  pay6  au  moyen  de  sou  revfenu  g^n^kl  et  uon       >89i. 
au  moyen  de  la  capitation  special.?  indiqu6e  en  premier Co™.  com.M. 
lieu.     L'article  585  lait  quelques  oxc.ptibns  et  sauf  cesp       a''"' 
exceptions,  tons  los  travaux  generalement  .queMonques^"™''^'-'" 
doivent6tre  inchis  dans  I'un  ou  raiitro rcglomout.  Voila  un 

principe  g6n6ral  (iont  il  ne  taut  pas  8  ecurter  quaud  il  s'agit 
d'intcrpreter  lea  attributions  dew  consoiJs  lo(;aux.   Mais  les 
devoirs  des  couseils  de  cerate  sont  aussi  definis  par  la  loi. 
^Dans  I'espece  actuelle,  vu  que  la  paroisse  de  Varenues  ou 
se  trouve  le  pent  en  question  est  organisee  en  deux  mu- 
nicipalit^s  distin.^tes.  la  corprtrution  de  comte,  Ja  prfisente 
appelante,  a,  vn  1808,  cru  q^'eJle  agissj^it  J^s  leg  limites 
desa  jundiction  et  de  ses  attributions,  ^d^jclarant  le 
pont  en  question  coinni^ouvrage  de  comte.     Apres  ayoir 
*'re9u  les  informatioji^S^'faffla  visite  du  dit  pont  et  Jes 
lieux  avoisinants  afinide  ^Wurer  de  son  etat  et  quelles 
personnes  en  ont  directeiuent-besoiu,"  dit  le  surinteHdant 
special,  dans  son  proees-verbal,  I'intimee  a  unanimement 
d6cid6  que  seuls  les  habitants  du  rang  de  la  Grande-Cote 
dans  la  municipalite  de  la  paroisse  de  Varenues,  et  quel- 
ques  propri6taires  de  la  municipalite  intim6e  dont  les 
proprietes  voisines  du  poi/t  amenen|  des  eaux  a  ce  pont, 
devaieni  6tre  charges  de  cette  construction  ou  des  travaux 
d'entretien  et  de  reparation.  Et  pourtant  ( e  pont  se  trouve 
entierement  dans  les  limites  du  village  de  Varenues.     II  • 
est  done  bien  evident  (iu'on  a  voulu,  dans  le  temps,  res- 
pecter le  principe  d'egalite  existant  entre  les  deux  muni-         / 
cipalit6s  d'apres  I'usage  consacre  dans  cette  paroisse  de 
temps  immemorial.    Tout  autre  raisonnement  conduirait 
I  une  proposition  absurde.  Jamais  la  corporation  intimee 
tfa  ^6  appel6e  a  adopter  de  reglement  ou  de  proces-verbal 
U'6gard  du  dit  pont  en  vertu  de  l'article  635  C.  M.  ou 
d'aucune  autre  disposition  de  la  loi.     Elle  ne  peut  non 
plus  6tre  tenue  aux  travaux  du  dit  pout  eu  vertu  de  I'ar- 

ticle  856,  cite  par  I'appelante  •  car  cette  derniere  I'areconuu 
comma  pont  de  comt6  et  I'a  foit  verbaliser  comme  tel,  par 
la  exemptant  la  municipality  intimee  de  cette  charge  et 
de  statuer  sur  cet  ouvrage  en  cotttormite  a  l'article  585  on 
d-attcttpgautre  disposition  delalof 
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WW.       avaient  d^ja  beaucotip  ^'autrejs  travaux  cousiddrablos  u 
^"viwhTrei'^'H^PPoi'ter;  c'eut  Hk  rompre  I'equilibre  dans  les  deux  mu- 
Corn.viiii»«edeni*^ipalJt68  que  de  leuT  confier  cetto  nouvelle  charge.    Du 
mrenno.    j^g^g^  jgg  jcontribuablcs  de  la  municipality  de  la  paroissc 
de  Yareunes  se  sont-ils  jamais  plaints  aux  ooiitribuables 
de  la  municipality  intim^e  de  I'otat  de  chose  existant  de- 
puis  1868,  leur  out-ils  adrcss^  quelquo  plainte,  ou  t)nt-ils 
mis  la  corporation  intimSe  en  demeure  d(^  changer  le  sys' 
teme  qui  avait  tou jours,  prfivalu  dans  la  paroisse,  quafit 
au  mode  des  travaux  publics  ou  a  leur  execution  ?     Leur 
a-t-elle  demande  d'adopter  des  reglements  ou  des  proces- 
Y®!'^*^^'^  pour  le  pont  en  question?    Rien  de  tout  cela 
n'a  6t6  fait.     L'intim^e,  par  rtlie  preuve  non  contredite,  a 
^tabli  au-deld  de  tout  doute  le  fait  principal  allegnS  en 
'  sa  contestation,  qu'c\]le  n'avait  jamais  ete  dans  la  position 
d'user  du  pouvoir  a  elle  conf6re  par  la  loi  et  notamment 
pair  I'article  534  ^  regard  des  travaux  de  construction  du 
dit  pont.     Le  proces- verbal  de  1868,  oouvre  du  conseil  de 
com-te,  I'exon^rait  de  cette  obligation,  et  tant  que  ce  pro- 
ces-verbal  existera,  elle  sera  dispensee  d'appliquer  elle- 
mSme  les  dispositions  de  cet  article  de  la  loi  municipale 
et  d'obliger  ses  contribuables  aux  travaux  du  pont  en  ques- 
tion snivant  I'article  856  C.  M.  cit6  par  I'appelante. 
Telle  est  la  proposition  de  droit  que  nous  soumettons  A 
,         ,      cette  honorable  Cour.     Elle  est  conforme  a  I'esprit  de  la 
loi  municipale  et  a  la  raison.    Nous  en  concluons  done 
que  I'appelante  n'etait  pas  juge  de  statuer  comme  elle  I'a 
fait  sur  la  difficult^  et  qu'elle  a  eu  tort  de  prendre  I'ini- 
tiative  des  precedes  qui  ont  abouti  au  proces-verbal  de 
1888,  a]||^nt  que  la  corporation  intimee  eut  statue-  elle- 
m6me  sur  la  question  des  travaux  du  pont  regi  par  lo 
proces-verbal  de  1868,  soit  propria  motu,  soit  par  un  arbi- 
tral ou  autre  mode  commun  d'entente  entre  les  deux 
mnnicipalit^s  de  paroisse,  destin6  a  changer  les  bases  du 
systeme  communal   quant  a   la  Construction   de   leurs 
._   divers  travaux  publics  ou  g^neraux,  ou  a  en  montrer  Tin'- 
"         justice. 

Notre  premiere  proposition   est,  d'apres  nous,  stricte- 
ment  correcte  ;  c'estriVdirft  qua  le  pr6c«8.verbal  de  If 888, 


'^ 
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attaqu6  par  la  presente  action,  est  nul  d'une^nillitfe  radi-       im.  ' 

caIe,quelappelanteeiil'adoptantacomini8uneliagrante      a„,io- 
violation  do  la  loi  et  a  agi  «//ra  riVe,.  **  JiTiTo'?!!. 

Nous  pourrions  n6u8  arrfitor  ^  cetto  soule  propoeitioil.  Phofp«i 
N^anmoms  ,1  convient  d'exuminer  deux  ^utre^Jhefs  ^„  ""•""""•  ^ 
griefs  allegues  dans  Taction  de  la  deraanderesse  que  le 
jugement  de  la  Cour  do  Revision  a  signals  d'uue  mdniere 
generale  ;  d  abord  I'injustioe  causee  ^ux  contribuables  de ' 
a  corporation  intimee  par  I'adopiion '  d«  ploc/es-verbal  de 
,  1888,  puis  les  irregulariteM  commises  parole  surinteudant        '  " 
et  I  appelant*'  en  rapport  avec  6e  proces- verbal.        ,      ' 

Deuxiime  Question:  ''\^ 
%  quoi  consiste  I'injustice  dont  so  plaint  I'intimee^ 
hlle  est  de  deux  sprtes,  I'une  resultant  ^u  fait  que  les 
forinalites  esseiitielles  ot  requises  par  la  liii  n'ont  pas  6t6 
suivies  dans  le  procds-verbal ;  lautre  de  ce  qUe  le  pont 
on  question  n  etait  pas  d'utilit6  directe  aux  ..ontribuables 
du  village,  de  ce  que  lenrs  charges  pour  travaux  publics 
dans  la  municipalite  et  ra6me  en  dehors,  et  notamment 
lo  pont  sur  la  petite  riviere  St-Charles  etaient  dejA  consi- 
derables. "^       ^* 

Sur  le  premier  point,  la  pr6tention-  6mise  par  le  iu«^e? 
ment  de  la  Cour  de  premiere  instance  pent  se  resumer 
dans  ces  mots  :  le  conseil  do  comte  parait  n'avoir  rien  fait 
ii  exorbitant  de  nature  a  justifier  I'intervention  des  Iribu- 
'vl^'    ,^*,,^,°"^  *'•■  l^«vision,  adoptant  un  temperament 
different,  declare  Inf  toutes  lettresque  I'appelanto  a  par  le 
.nouyeau  proces-verbal  "  rompu  I'egalite  qui  doit  regner 
>M»tre  tons  les  contribuables  du  village  de  Varennes,  et 
que  le  dit  proces-verbal  contieut  de?  dispositions  incom- 
patibles  avec  la  loi.  et  qu'il  en  resuUe  une  injustice  grave 
pour  les  contribuables,"  etc.  .  '. 

Ce  langage  de  la  Cour  de  Revision  est-il  justifie  par  la 
preuve  et  est-il  conforme  a  la  loi  ?  Quelques  explications 
vont  le  demontrer.  |      ^^  ,^  .  .. 

On  a  vu  plus  haut,  pour  quel  motif  le  proces-verbal  de 
1868mettait  les  travaux  du  pont  a  la  charge  des  coitri- 
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taires  dn  village  limitrophes  an  pont.  0'6tait  une  mesnre 
*'*'  de  justice  adoptee  au  grand  jour,  aprds  un  examen  et  une 
je  visite  des  lieux  et  da.  conrs  d'ean,  &  la  connaiBsance  des 
intSressis  dont  les'  dires  furent  6cout^.  Ges  faits  sont 
constates  au  procds-verbal  de  1868.  En  fut-il  de  mftme 
pour  celui  de  1888  ?  Pas  le  moius  du  mointe.  Sans  ancun 
pr6texte  apparent,  rappelante.^^crete  un  changement 
radical  qui  fait  peser  sufla  municipality  intim6e  un  nou- 
veau  fardeau.  La  requite  des  contribuables  de  la  Grande 
Cote  pour  amender  I'ancien  procds-verbal  repose  apparem- 
ment  sur  I'article  810  (a)  C.  M.  Ces  amendements  ne 
reposent  sur  aucnnes  raisons  valables.  Pans  tons  les  cais, 
cet  article  exige  Texamen  ^r^alable  du  proces- verbal  apres 
avis  rSgulier  aux  intdress^s.  Ensuite  le  conseil  de  comt6 
procdde  suivant  Tarticle  704  C.  M.  A-t-on  suivi  la  marchd 
indiqu6e  par  le  Code  Municipal  pour  amender  ce  proces- 
verbpl  et  op6rer  les  changements  d^sir^s  ?  Non,  toute  la 
procedure  indique  non-seulement  la  fafon  hfttive  et  in- 
complete avec  laquelle  le  surintendant  a  pr9c6d6,  mais 
aussi  son  ignorance  de  la  loi  et  de  s'es  devoirs.  L'examen 
des  proc6d6s  de  I'aptoelante  dont  copies  sont  au  dossier, 
nous  I'indique.  Les  V*vaux  du  pont  devront  6tre  faits, 
partie  par  les  eontribuables^u  rang  de  la  Grande  Cdte,  r6si- 
dants  de  la  paroisse*  et  dont  les  noms  sont  d^sign^s  ttvcc 
leurs  terres  4ans  le  procds-verbal,  I'autre  partie  par  toute 
la  municipalit&  en  g^n^ral,  sans  $p4cifier  lA  proportion  de  cha- 
cun  dans  Tceuvre  tl  laquelle  ils  devront  contribuer.  Que 
deviennent  dans  tine  paireille  6num6i^ation  ^n  bloc  les 
droits  et  les  obligations  respectives  des  contribuables  du 
village  de  Vare^^es  ?  Quelle  distinction  a-t-on  faite  entre 
ci?ux  qui/fetaient  tenus  en  vertu  du  premier  proces-verbal 
dans  leyviliage  et  les  nouveaux  contribuables  du  dit  vil- 
Ij^e  obliges  dans  ce  second  proces-verbal  ?  Aucune.  Y 
a-t-il  parit6  entre  eux?  Leurs  respon8abilit§s  sont-elles 
les  Wemes  ?  Combien  y  en  avait-il  parmi  eux  qui  con- 
naiisaient  I'ancien  procds-verbal  de  1868  ?  La  Cour  de 
ision  avait  bien  raisoia,  de  dire  que  ce  proces-verbal 
avait  rompu  VigaliU  qui  doit  r6gner  entre  tons  les  co'ntri- 
bnables  du  village  ?    On  vnit  donn  d'ici  rftaomalje  dfefife 
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procifl-rerbal.    Non-senlement  1*  modo  de  procMer  du       "»'•  \ 
surmtendant  et  de  I'appelante  constitue  une  iuformalit6°°'v^- "r"*''* ' 
ou  «n  vice  de  for^nej  mais  de  plus  une  violation  sferiensecJ 
de  la  loi  et  comAri  le  dit  lo  jugement  de  la  Oour  de  R6vi- 
.  «">n,  "ce  proces-vorbal  contient  dt-s  dispositions  incom- 
patibles  avec  lajoi,  et  il  on  rfsulte  une  injusti^  grave 
"pour  les  contribuables,"  etc.  .11  est  done  impossible 
de  fuire  ex6cuter  ce  procesH-erbal  dans  sa  Ibrme  et  teneur 
L  appelante  a  cit6  en  Cour  inf^rieure  Tarticle  16  Q  M 
pour  tftcher  d-^i^xpliquer  sa  fausso  position.     ISlfeaussi 
prHendu  que  lorsque  le  proces-verbal  et  la  repartition 
raentionjient  la    municipalitC-    du   village  do  VarenSss 
comnie  6tant  obligee  aux  travaux.  les  expressions  el- 
ploy^es  dans  ces  ordonnances  sont  inexaites  et  incorrecte^ 
Tous  ces  arguments  speci^ux  ne  pen  vent  servir  A  l^ga^ 
liser  des  actes  parfaitement  nuls.  suivant  nous.  On  abuse 
a  iiotre  sens  de  I'articlo  16  d'une  lafon  Strange  devant  W 
tribunaux^  On  ferait  bien  de  tenir  compte  aussi  de  I'ar- 
tide  15.    Ces  deux  articles  offront  une  certaine  latitude 
dans  1  exercice  du  pouvoir  discr6(ionuairc  des  tribunaux 
raais  dans  la  pratique  il  y  aurait  abus,  et  injustice  de  lea 
^apphquer  a  tous  les  cas.     Dans  I'espece  actuelle,  nous 
inamtenons  que  I'article  16  est  invoque  a  tort  par  I'appe- 
Jante  car  amsi  que  nous  le  dirons  plus  loin,  il  y  a  d'autres 
formaht^^'s  essentielles  ^fecretfies  par  la  loi  qui  n'ont  6t6 
.mobserveesnisuivies  en  rapport  avec  le  proces-verbal 
tie  1888.  et  il  en  est  result6  une  injustice  criante  pour  les 

Les  municipes  du  ^age  de  Varennes  se  plaigient 
quUsnont  pas  et6  consultes  regulidrement  sur  I'oppor- 
tunitfi  des  changements.a  faire  a  I'ancien  proces-verbal  et 
en  outre  que  le  proces-verbal  et  tous  les  proc^d^s  iW 
icelui  out  6t6  adopt^s  hors  lour  connaissance  et  sans  leur"^ 
consentement. 

Cet»ll§gn6  est  8upport§  par  la  preuve  documentaire 
et  testimoniale.    Que  dit  d'abord  la  loi  sur  la  manidre  de 
procfeder  d'une  corporation  dan?  oe  cas  ?     L'article  Idi  C 
^l^t^^K.^**  "^^^^'^^  '  °??^  *^°"^!"  convoqne  les  intfercss^ 


et  addpte  un  reglement  fou/ 
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>»i-       dSl^gne  tous  ses-  pouvoirs  k  un  BurintundaiU.  special  qui 
c»f^  wmi^^de  wMiVe  /ga  /lewa;,  fait  rapport  et  dresse  procds-verbal  de  ses 

Corp.»mafedepJ"OC6d68. 

Varennen.        Hg^xiB  le  cap  'actuel,  I'appelante  a  adopts  le  dernier  mode 
de  proc6der.  ^ 

L'appelante  ou  son  surintendant  se  sont-ils  conformfis 
aux  dispositions  de  la  loi  ?  Pas  du  tout.  Les.plaignants 
sont-ils  legalument  tenus  k  de  nouveaux  impdts  sans  avoir 
t't6  cou8ult6s  r6guli6rement  sur  les  chapgements  apportes 
A  I'aucieu  proc(&8- verbal  ?  Non.  On  voit  par  le  procds- 
verbal  de  1868  que  le  surintendant  s'fitait  conformfe  k  la 
loi,  avait  visite  le  pont  et' les  lieux  avoisinanls,  tandis  que 
dans  le  proces-verbal  de  1888  il  n'y  a  aucune  mention  de 
ces  fails.  De  pluis  le  surintendant,  entendu  lui-m6me 
comme  t6moin,^6cla're  qu'il  n'a  pas  examine  et  visits  les 
lieux,  bien  que  requis  de  ce  faire  par  plusieurs  intferesste. 
L'appelante  pretend  que  ce  n'est  pas  une  formalit6  imp6- 
rative  dont  I'inexfccution  cntraine  la  nullity  de  sqs  actes  ou 
de  cenx  du  surintendant.  Nous  contestons  formeTlement 
6ette  prj&tention  dans  le  cas  aotuel.  II  s'agissait  d'un 
changement  radical  dans  le  proces-verbal  de  1868.  Pour 
rejeter  sur  d'autres  ^paUles  les  obligations  de  ce  proces- 
verbal,  il  fallait  des  raisons  pour  justifier  ce  changement. 
;;  ^ '  La  nomination  d'un  surintendant  special  au  lieu  d'une 
simple /convocation  des  anciens'^et  nouveaux  ii^tferessfes 
,  devau^^e  consteil  de  comte  s'iinposait  par  la  loi  etVlle  fut 
^^.faite.'  Cet  officier  devenait  par  sa  nqmination  le  d^'l6gue 
^'directi  le  factotum  dtioyi^nseil.  Quels  etj^ienl^^p  dejroirs  ? 
H  devaii  s'enquerir  «i  depuis  le  propes-yerbal  8^1868,  le 
pont  n^cessitait  une  ripeonstructio;!  com^^l^te  ou  une  sim- 
ple rfeparation  ;  ildevaitppnr  cela  prendre  connaissanco 
du  vieux  proces-verbal,  en  donner  lecture  aux  nouveaux 
int^ress^  qui  n'6taient  pas  censes  levoiinaitre.  II  dovait 
surtout  visiter  avec  eux  le  cours  d'eau  ou  petite  rivieni^ 
en  qu&stioh  et  constater  de  visu  s'il  y^vait  quelque  chose 
'  de  change  ou  modifi6  dims  la  sitmation  du  cours  d'eau  ou  \ 
des  terres  arrosfies  sur  6on  parcoUrs  depuis  1868 ;  cette 
constatation  officielle  6iait  indispensable,  et  on  en  com- 
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viontA  m  Joriner  par  la  cruo  de«  eanx  ou  par  do8  ucci-       -.. 
dents  subits  ou  par  d'autren  i^uusoh  de^  6houIi8  consido- Cun-  o«.«t^  d. 
rabies  qui  d6tour,umt  le  coiirs  naturel  des  eaux  et  lesp ''""■"""' 
font  rejotor  sur.d'autres  terrains.     li  y  u  des  exemples    V"^'"'"-- 
frequents  de  fejs  acddentn.    Comment   done  pr6tendre 
que  les  formali^^  dVne  visite  et  d'un  oxamen  attenUf 
des  lieux  n'etaieitt  pu^  abBolument  nC'tesHaires  ?    Nous 
souraettons  que  Hans.  I'observation  de  cos  iormalites,  dans 
lea  circonntanoeH,  le  sunVtendant  ooinmettait  uon-'seule- 
ment  une  simple  irreffular^^c,  mais  manquait  aux  pres- 
criptions les  plus  importanteKde  la  loi ;  son  relus  ou  ^a    ^     ' 
nogligenco  d'ecouter  les  demandes  ot  protestations  des 
interessds  qui  ont  demande  cotte  visite  iVetait  nullement 

excuse  par  saprfitentionqu'iletaitsuffistjmment informs-      ,    » 
son  t6moignage  prt)uve  le  contraire.    Done,  il  a  commis 
une  illegalit6  des  le  debut,  illegality,  telle  que  toute  sa    " 
procedure  est  entachfee  d'une  nullit6  absolue  et  que  les 
mtfiress^s  ont  Wen  le  droit  de  se  plaindre  qu'ils  n'ont  pas 
6t6  ni  r6gulierement  con8ult6s,  ni  autr^ment  entendus 
VoiW  done  m6me  au  simple  point  de  vue  strictement 
16gal,  une  grave  injustice  que  la  Cour  de  Revision  a  con- 
damn6.  .  ,       ^ 

La  jurisprudence  a  8anctionn6  la  m6me  doctrine  dans 
la  cause  de'-Dansereau^la  corporation  de  Verchms,  1  L.  C. 

L'article  16  C.  M.,  appliqu6  dans  un  sens  absolu,  fausse 
toutea  les  notions  du  droit  et  du  bon  sens.  C^  seraityren-  '  ' 
versertoutle  mficanisme  de  notre , organisation  munici- 
pale  de  pr6tendre  que  ce  qui  doit  6tre  fait  pent  ne  pas 
1 6tre  k  la  discretion  d'un  conseil  ou  de  son  surintendant 
dans  I'lgnorance  complete  des  faits.  Dans  I'espece,  le  con- 
sell  de  I'appelante  pouvait-il  se  baser  sur  le  rapport  in- 
complet  et  imparfait  de  son  surinteiidant  pour  juger  des 

dro^tsietjpr^xitions  respectifs  des  intferesses?    Nous  di- 
sons  qiie  eel  A  6tait  impotsible.    Et  cepeudait  c'est  ce  que 
le  conseil  de  I'appelante  a  r6ellemeut  felt  en  adoi)tant  le        - 
proces-verbal  de  1888.     Lors  de  l'h(?mologation  de  ce  pitj- J 
ces- verbal  au  conseil  de  comt6,  les  intfiresses  ont  presents 

'itrseT»laigaanraece8riMfB:"N'6tait-il  pas^  ^^        "^"^ 
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i*^       devoir  de  I'uppelaiite  d'exainiiiuji'  leura  gricfH  et  de  donnor 

^"^'j4h™,'o«*'' d«  nouvellwB  iiistractions  au  Hurintondnut  avaiit  d'homo- 

Cuni.vHiHodaloKuer  BOti  Tspporl  ?     On  Higiiiilu  TabBuncu  dt;  la  visitt^ 

VnranjiM     ^gg  lieux,  ou  m«mtionne  1«8  charges  copsidC'rablcH  qu'ils 

'  '     ~~       ont  k  supporter,  et  (dependant  rappelnnte  passe  outre.  Sur 

la  question  de  fait,  quelle  est  rinjustiue?     C'est  quo  le 

po'i^  ^i*  ^l^^^^iou  n'est  pas   pour  Tutilit^  immediate  du 

village  qui  a  d6jii  un  pont  cousidC'rablc  a  entretenir  dauH 

la  paroisse,  des  trottoirs  dans  Ha  in\inicipalite  dout  la  pa- 

roisse  se  sert  sans  payi^r,  une  pojnpe  k  incoudie  et  d'autrtts 

charges  considC'rables.  Lu'preuve  constate  ct>s  faits.  Inutile 

de  la  comineuter  :  mais  ce  dernier  grief  u'est-il  pas  aussi 

concluant  que  les  autros  pour  justitier  la  cassation  du 

:_  prof^s-verbal  ?^0U8  soumettons  que  oui. 

^roisirme^Question. 
Lappel  <l  la  Cour  de  Circuit  exdut-U  Caelum  d  'a/tri'S  le  droit 

Quant  k  la  question  de  jurisdiction  "do  la  Cour  inf6- 
rieure  dans  I'espece,  cela  ue  fait  aiioni|ii:doute.  L'intim^e 
n'avait  pus  d'autres  moyens  deg^poiirvoir  contre  les  in- 
justices dont  ses  contribuables  sOtttiraient  et  eontre  I'il le- 
gality du  proces- verbal,  qu'en  adoptant  I'appel  k  la  Cour 
de  Circuit  ou  en  proc6dant  par  action  directe  sous  le  droit 
commun  ou  par  bref  d'injonction.  L^appel  k  la  Cour  de 
Circuit  avait  etC>  renvoyd,  sur  une  simple  informality.  II 
ne  reatait  plus  qu'A  adopter  les  autre^.moyens  pour  avoir 
justice.  La  jurisprudence  de  nos  tribunauz  a  consacre 
ce  droit.  ,        • 

«  Autorit^s  cil6es  sous  I'article  100,  C.  M.  (edition  Ma- 
thieu),  in  re  Paris  et  Couture,  10  Q.  L.  R.,  p.  1,  et  sous  I'ar- 
ticle 808,  C  M.,  in  re  O"  Shaugnesssj/  et  la  corpnration  de  Sle- 

,  Clotilde  de  Hitrton,  11  Q.  Lr  B.,  jf).  152,  et  en  particulier 
-  in  re  Barbeau  et  la  corporation  du  comt4  de  Laprairie,  M.  L.  R., 
C.  8.  vol.  6,  page  84. 


Jan.  2'7,  1891.] 

DOHBRTY,  J. :—  -J 
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d  'a/yri'S  le  droit 


was  preseuted 


to  the  Court  b«low,  I  would  have  had  no  difficulty  in        m. 
coming  to  the  same  conclusion  as  tho  Court  bolow     Juto°T  '"™'*  ''• 
there  was  an  extromoly  embarrassing  question  raised 'i n  o„IXTd, 
the  factum  of  the  appellant,  ri:^. :  that  Ihe  corporation  i.^--- "^ 
one  thing  and  the  municipality  another  thing.     Bat  the 
corporation  is  the  living  element  of  the  muni<apality  ' 

They  are  not  synonymous,  but  they  are  inseparable     The 
corporation  is  the  living  member  »hat  controls  the  dead 
mert,  municipality.     I  think  the  argument  therefore  is 
unsound. 

The  quesUon  comes  up  whether  the  municipal  corpora- 
tion has  ever  taken  over  the  works  and  repairs.  Until  it 
has  done  so,  by  art.  685,  M.  C.  the  municipal  corporation  ^ 

has  no  more  to  do  with  it  than  any  other  person.     It  ap-       '    - 
pears  that  it  has  never  done  so  ;  so  the  work  is  under  tke 
old  prods-verbal.  '      TT     ^-  '■        ■■ 

Baby,  J.,  concurred  for  "the  reasons  set  forth  in  the  iudff- 
ment  as  follows  :-^        x  .,  •*     » 

"La  Cour,  etc.^ 

"  Oonsidferant  que  la  demanderesse,  par  son  action,  se 
plaint  pt  demande  la  cassation,  pour  d6faut  d'observation 
des  formalitfis  voulues,  et  pour  cause  d'ill6galit6,  d'un 
certain  procte- verbal,  dressfe  le  8  octobre  1888,  par  Joseph 
Geoffrion  en  sa  qualit6  de  surintendaut  spfecial,  nomm6 
par  le  const il  municipal  du  comt6  de  Vercheres,  homo- 
logu6  par  le  m6me  conseil  le  12  d6cembre  1888,  et  dument 

promulgufir;  pour  regler  et  d6terminor  les  travaur  de  recons- 
truction et  d'entretien  d'uu  pontjjublic,  sur  la  riviere 
Notre-Dame,  dans  le  village  de  Yarennes  ;  (  ^ 

"  Considfirant'que  les  travaux  du  dit  pont  6taieut,  par 
le  proces- verbal  ant6rieur  homologu6  en  1868,  et  main- 
tenu  en  vigueiu  jusqu'A  son  abrogation  par  le  proces- 
verbal  atiaqu6,  faits  et  entretenus  aux  dfipens  de  certains 
.habitants,  tant  de  la  municipalit6  de  la  paroisse  de  Varen- 
nes  que  dp  la  municipalit6  da  village  de  Varennes,  dans> 
comt6  de  Verchdres  ;  que,  lors  de  la  mise  en  force  du  Cbde  4^  - 
municipal,  ce  pont  6tait,  aux  tennes  de  la  loi,  un  pont  de  ' 

comt6,  qu'il  a  toojours  continu6  depais  k  6tre  coonu,  d6- 
signfe  et  rlgi  comme  tel.  6Qa»  raatoritf  da  o^  mAme  n»^^ . 
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"CoiiHiUt'miit  (|Uit  \v  t-oiim'il  tiiuiiii  ipal  du  coniU-  dr 
Von^hitri'i  avail,  ut  a  Ht'ul  jariNdiVtioii  ul  anloritd  pour 
rrgh'r  \vh  Iravuu^dc  «-oiiHlrurtioii,d'ani^li<>ralioii  ou  dVii- 
trt'tiou'do  ro  |/oiit,  Hur  n'cnuM««  do  touto  ixtmomih^  into- 
r«'Hii6»'  H  «'0H  travaux,  ul  pimr  fufr*',  aint'iidtu-  ou  abro^ur  a  ' 
cot  (!*gard,  toul  r6jfl«'iiu»nl  <>u  protioM-vurlial  n'y  rapporltiul, 
inuiH  quo  «H>8  <K'<iHionN  ('iHifnl  fl  mouI  Hi^jolttm  A  appol  a 
la  Cour  do  Cinuit  du  comto  ou  du.diH(ri«t,  ol  a  caNsuliou 
pour  uauHo  d'illogalittS  par  la  (Jour  du  Magiulrat,  ou  par 
la  C<»ur  de  (Urouit  du  joiuU'?  ou  du  diHtrid  ; 

" ('OUHiduranl  quo  la  juriNprudon(;u  recoauait  <|U(t  cuh 
reoourn  tipoiiaux  n'oulovont  pas  i\  la  Cour  Superiouro  lo 
coulrolo  Aju'ello  po«»iedo  Hur  (roul6  Cttrporaliou  ou  corpN 
politique,  ot  qu'il  y  a  ouooro  liou,  do  droit  cominuu,  do 
rooourir  (\  8on  autorite  lorNqu'un  cou8oi)  muuioipali^xoodc 
' ou  exono  illegalumoul  Ioh  pouvoirs  qui  lui  Hout  (ronlffrC-M ; 

"  Cou«id6raut  qu'aux  tormos  do  i'art.  !>41  du  Code  Mu- 
nicipal, lo8  impoHttiouH  crC'ws  par  lo  dit  prooos-velbal, 
dovraionl  i^tro.  por^uos  par  los  olHoiers'  de  la  muuioipalitd 
locale  du  village  do  Vafennos,  et  iioii  par  oeux  de  la  c6r- 
lK)ration  du  comte,  tol  que  lo  dC'orete  loXlit  proccM-vt'rbal, 
ce  qui  constitue  uue .grave  illogalite;  eb  une  usurpalion 
de  pouvoirs ;  •  v' 

"  Consid^rant  que  riraposUion  Riite  par  ce  pf6c6s-verKal 
est  vague  et  incertainc,  et,  qu'en  matiere/dtviaxation  |nu- 
jiicipale,  les  personnes  appel^es  an  paiement  des  taxed  oiT 
impositions  doivont  6tre  clairemeut  indiqu6tes ;  ot  que  le 
proces-verbal  en  question,  de  plUs,  'n'indi^ue  ^n  auouno 
^  la9on,  tel  que  le  veut  la  ^8  de  I'art^  799  du  Code  Muni- 
cipal, si  CO  sont  les  bions  impos^ables  des  propi^iStaires  ou 
des  occupants  qui  sont  tonus  de  contribucr4  U' confection 
des  ouvrages ;  ,  I 

"  Considtrant'que  ce^juoK^efi- verbal  no  pout  ten  loi  char- 
ger leEKint^re8s6%d'ancune  taxej|)our  le  dit  pont,  et  A  raisou 
^  dlcelui,  en  la  maniere  que  le  fait  le  surintonc  ant  ; 

"Considerant  quen>a^l«'PTO<^8-- verbal,  attaqufe,  le  con- 
geil  municipal  de  la  dfefcndWosse  t||  brdonn6  At  regl6  que 
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da  >  illagp. do  yaron..«H.  pour  la  moiti6  aoalcraont  do  son 
Avalaation  portAo  au  r«l«  d'6valuatiou  .,u  foroo  dan«  U  ' 

aite  munioipalit6,  lors  du  pr/,l6v.mout ; 
••  Conaid^^ant  quo  par  !„«  tormos  doiit  il  «'o«t  «orvi  I.» 

.urintendant.  d.u.  ce  proWvorbal  avait  6vid«.nmJnt  ea    " 

vue  la  corporation  du  village  do  Varoiine..  ain.i  que  I'in- 

Xtrir^itl ;  '*'^"^^"^"  ^^-^'"*  '^  ''-^-^-  ^ 

okriSZ'**!""!..**""  ''^  domanderewe  alldffuo  dans  sa  d*. 
Uaratiou.  et  qu',1  est  6tabli  en  pr.uvo.  qu'il  n'a  6t6  paaa6 
aucuu  riglement  par  le  consoil  municipal  de  la  demn! 
deresse.  en  vertu  de  I'article  686  du  Code  Municipal,  poqr 

cl'rY,*'^*'"'  l'"  P""*'  ™«'»cipa«x.  locaur  ei  de 
Ij!"^"  i-  .         '**'  ^''^  contribuables  et  situ^-s  dans  lea 
itni^s  de  la  municipalit6,  soient  faits.  am6lior68  et  entro- 
tenua  aux  fraia  de  la  corporation  demandoresse.  au  moyen 
de  dpniers  prMevfia  par  voie  de  taxation  directe  pour  cet 
objet,  aur  tons  les  biens  imposablea  de  la  municipalit*. 
ou  pour  flubstituer  la  municipality,  aux  contribuablea  dd 
telle  municipalit6.  dans  toutes  les  obligations  qu'ont  ces     ' 
derniers,  dans  tons  les  pouts  municipaux.  locaux  et  do 
comt6 ;  qu'on  I'absenco  do  reglement  adoptfe  A  cet  ^gard 
par  le  conseil  municipal  de  la  demanderesse.  le  conseil 
municipal  de  la  defonderesse  iie  pouvait.  sans  violer  les 
disposition*  de  la  loi,  mettro  les  tra^-aux  du  dit  pont  ni 
aucune  partie  d'iceux,  aux  frais  de  la  corporation  dem'an- 
deresse;' 

. "  Consid6rant  que  par  les  dispositions  de  la  loi,  tous 
08  travaux  d  faire  sur  les  ponts  municipaux,  soit  par  la 
loi,  par  les  reglements  ou  par  les  procds-verbaux,  sont  k  la    „„   ^  _i 
charge  exclusive  des  contribuables  propri6taires  ou  occu-  ^^ 
pants  de  terre  ;  que  les  pouvoirs  conftr6s  par  Particle  686 
du  Code  Municipal  sont  du  ressort  particnlier  dee  con- 
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!X.,.4.M»««i"ip«iiiU?ii  lm«Ioi,  i'il  Jk»»H6  pimM*  d«»  reffloui«tit  par 
Iw  c<wiH«il  d«  <•«•  muiiioipalit^ii  looHleii,  «ii  v«rtu  d«(  I'ar- 
tioltt  685  0.  M  ,  «ti  Hiijt't  d«'  •VH  travwux ; 

"  Con Nid^f runt  41m  In  dMniiMnlur«'Mm)  |>ouv(iil,  en  pawunt 
un  r^|i^li*m»nl  t\  cct  otiut,  prtmdri'  A  ha  <:h»rKM  toint  Um  (ra- 
vaux  do  ponta  ;  mais  quw  le  couawil  d«  lu  d6f«ud«iri»tia«  n« 
poavait  lui  imitoNor  aarunt'N  t«>lU'H  tharKi>R  ; 

"ConMidArant  qm*  hi  la  dumaudoreHMO  jugoait  k  propo» 
d'UR<>r  du  pouvoir  quo  lui  «onlen^  rarti«;l«  f)86  ('.  M.,  it 
lui  fandrait  eu  UHtir  pour  touH  l«»a  pontii  munioipaux, 
loiraux  et  de  oomt(%  iiitu^B  dunH  1«'"h  linutt-ii  d«  m  inuiiloI'\ 
palit6,  ot  qu'il  n«  lui  Horait.  pad  loiiiibl»»  d<^  panB«'r  d«  riglt^- 
mtmt,  on  vertu  do  «;«b  article,  pour  un  M«ml  diMi  ditB  ponta ; 

"ConsidArant  quo  lo  coUHoil  muni('i|>al  d.o  la  d<^)fund«- 
ro88e.iA  aH8Uin6  dcN  attributions  qu'il  n'nvait  pas,  en  pr6- 
tendant  mottro  A  la  ohargq  ei.,^ux  dfepons  do  la  domande- 
roBBo,  par  le  prooiiB-vorhal  mS^nd,  uno  partio  doH  travaux 
du  i)ont  on  "quoBtion,  qu'il  ft  «'oramiM  uno  ilU'galil^,  rompu 
Tfegalitt  qui  doit  r6gnorontro  toua  Iob  contribuabka  du 
village  d«>  Varonnes,  quo  lo  dit  prooda-vorbal  contiont  des 
diMpoaitions  incorapatibles  avoc  la  loi,  et  qu'il  en  r^sulte 
une  injustice  grave  pour  los  conlribuabloB  de  la  raunici- 
palit6  do  la  domandor'esso  on  g6n6ral  ot  on  particulior, 
pour„  ceux  d'entro  eux  qui  scut  charg^B  dea  travaux  dn 
pent  public  Bur  la  riviere  St-OharleB,  dans  Varennea  ; 

"  ConBid6ranr  qu'il  u'y  a  pas,  mal  jng6  dans  IMuffement 
rendu  par  la  Cour  Sup6riouM^8i<^geant  en  r6viBi 
r6al  le  81e  jour  do  mays  IsW,  ot  dont  appel,. 
dit  jugement,  avec  dfepons  centre  I'appelantl 
de  la  dito  iutim6i\    {Dissmtiente  I'hon.  juge  Bosb6)." 

Judgment  confirmed. ' 

'>i^l)orion  4*  Allan  for  appellant. 

'Bergtfqn  Sf  Mignault,  for  respondent. 


7  '^n  t^beal  taken  to  tlie  Supreme  Court  was  qaaahed  Tor  want  of  jarla- 
iktion;  loLejt.  Newa.  ix|6.  , 
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•     ^tijilwr  S2,  1890. 
0>ram  Dorion.  C  J.Trhhikr,  IUhy,  Bohh*.  DoMBary.JJ. 

4.  i|     KDMUND  H.  WATTH.  .    '    * 

(C/oima*!/  ^M  Court  Mow),    i 
'    ) —        ^  ArPKLLANT; 

HENRY  H.  WBLLS.     ^^  — -     ^ 
_     (Clm/e«/aifiVfi  Court  Mouf\, 

^Rkhpondknt.  >  j 

/7anAr— Piiwen  of-^Omtr^ct  of  ifuaraittee—  Ultra  virtt. ' 

HiLD  :-Th»|  ■  ban^  cannot  validly  anter  into  a  contract  of  auralytliip 
KnarantmliiK  tlm  iwynient  bya  cuaUwner  of  tha  hire  of  a  •tvamahip 
un.lerad,«rlar  |«rty  ;  and  Mg  tho  bank  baa  derived  no  beneflt 

.  ,  from  ajfch  cimtract,  a  claim  ma^tberaon  agaioat  tlie  bank  in  iiqai. 
datioQ  will  be  diiinlMed.  ■  "^  ^ 

\  '  f.  -  .     -   - 

Appbai.  from  a  ^lidgment  of  th«  Superior  Court,  Mon- 
treal (Gill,  J.),  Nov.  14,  1887.  maintaining  the  contesta- 
tion of  appellant's  claim  upon  the  liquidators  of  the  Ex- 
change Bank  of  Canada. 
The  judgment  of  the  Court  below  is  as  follows  i-^ 
"  Considering  that  the  claimant  alleges  thai  being  the^ 
owner  of, a  certain  steamship  called  "Jesmond,"  he  i& 
entitled  to  bo  collocated  au  marc  fa  iivre,  with  the  other 
creditors,  on  the  assets  of  the  Exchange  Bank  of  Canada 
^ow^iWiquidation,  upon  a  claim  of  •8,096.41, .  being  the 
alance  due  on  a  certain  time  charter-party,  whereby,  in 
July,  1888,  in  the  oity  of  New  Yorlc,  the  claimant  through 
his  agents,  did  lease  his  said  steamship  for  two  calendar 
months,  for  the  price  thereon  stated,  to  S.  W.  Beard  Sc 
Co.,  of  Montreal,  to  carry  ooal  from  the  port  of  PhiladeN 
phia,  state  of  Pennsylvania,  U.  S.,  to  the  port  of  Montreal 
in  Canada,  and  that  the  i^<ihange  Bank  of  Canada,  act-  " 
ing  by  their  preoidentand  duly  authqrized  agent  Thomas 
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Oraig^  'became  a  party  to  tkel  said  chartieT-party,  and 
guaraq,teed  to  the  cUimant  the  paiymeiit  of  the  hire  of 
the  said  Bteamship,  and  other  castpinary  charges,  by 
writing  acroips  the  face  thereof  the  Words  :  *  guaranteed 
so  far  as  S.  W.  Beard  &  Co:  are  concerned,  T.  Craig,  Pres. 
Ex.  Bunk;' 

"  Considering  that  the  said  Thomad  Craig  was  not  an- 
thorised  by  an^  resolution  of  the  directors  of  the  si^id 
bank,-  to  give  the  bank's  guarantee  to  the  said  charteie^ 
party,  no  other  director  being  aware  of  the  part  so  t^en 
by  their  president  ill  the  said  document  ; 

"  Considering,  that  although  the  said  bank  was  at  thu. 
time  dealing  extensively  with  the^  said  S.  W.  Beard  & 
Co,  in  relation  with  the  trade  that  firm  was  then  carry- 
ing on. in  coal,  the  said  guarantee  iso  given  in  the  name 
of  the  bank,  to  pay  for  the  hire  of  a  vessel,  was  not  an 
ordini^ry  nor  legitimate  and  legal  banking  operation, 
such  as  those  that  were  contemplated  by  section  '40  of  84 
Vict.,  ch.  5,  now  section  46  of  ch.  120  of  the  Bevised 
Statutes  of  Canada ;  . 

"  Considering  it  has  not  been  shown  that  the  said  bank 
has  profited  by  the  voyage  of  the  said  steamship,  for 
which  ft  balance  is  now  claimed  under  the  said  charter- 
party,  nor  from  the  coal  ca^ed  by  her  in  her  said  voyage ; 
.  "Considering  therefore,  that  the  said  guarantee,  as  a 
banking  operation  was  illegal,  and  that  the  bank  having 
not  benefited  thereby,  the  claimant  cannot  recover  from 
the  s^  bank;     ■  '. 

**  Doth  maintain  the  x^ntestation,  and  disn^iss  the  said 
claim  with  costs.*'       .     .  »    '       ,^  ^         < 

Sept.  28,  1890.]  I    /  ' 

■r^-U-  Abbott,  Q.C.,  lor  appellant  :V-.'    ;  v 

-  4^8  president  and  manager  and  chief  executive  officer 
pf  the  bank,  Craig  had  ample  authority  to  make  arrange- 
ments ig  connection  with  S.  "W.  Beard  &  Oo.'s  account. 
5!'he  bank  w^as  in  common  parlance  "'carrying"  S.  "W. 
Beard  &  Co.,  and  of  this  fact  tht  directors  do  not  deny 
knowledge.  Mr.  Craig  was  apparently  given  ttnlimited 
authority  to  deal  with  this  adconnt  as  he  might  see  fit. 
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It  was  clearly  within  the  express  powers  of  the  bank  to 
n^ake  advances  upon  hills  of  lading,  and  it  is  clear  that 
they  could  not  have  obtained  the  bills  of  lading  without 
having  guaranteed  the  charter-party;  the  guaranteeing 
of  the  charter  parties  was  merely  an  incident  in  the  whole 
transaction,  and  it  cannot  be  pretended  that  the  whole 
transaction  ^as  void.  If  the  arrangement  entered  into 
with  S.  W.  Beard  &  Co.  by  Craig  was  legal  and  binding 
upqn  the  bank,  a  part  of  it  cannot  be  held  to  have  been 
illegal  and  ultra  vires. 


It  has  been  helil  in  the  Court  below  that  the  bank  was 
not  benefited  by  this  transaction.  That  is  true  in  this 
sense,  that; the  bank  made  a  heavy  loss  in  connection 
ywith  Beard's  account;  but  it  is  submitted  that  the  bank 
lid  benefit  to  the  extent  of  the  security  which  they  were 
enabled  to  get  and  realise  upon  by  means  of  these  bills 
oflading. 

It  will  be  observ^A  that  the  bil^s  of  lading  imported 
theWsual  obligation  upon  the'Elx^hange  Bank  as  con- 
signi^s,  to  pay  freight  for  the  coal  as  per  agreement,  that 
is,  asWr  charter-party.  The  bank,  by  endorsing  the  bills 
of  lading,  and  taking  possession  of  the  coal,  would  have 
becom^ liable  for  the  freight  if  any  were  payable  thereon ; 
but  insomuch  as  the  vessels  were  chartered  by  S.  W. 
Beard  &\Co.,  who  were  also  owners  of  the  cargo,  there 
was  n<A  freight  riayable  upon  the  coal,  and  the  freight 
was  represented  Iby  the  charter  money.  Thus  by  means 
of  this  guWan^,  the  bank  obtained  the  coal  without 
having  naiaLfteight  thereon,  as  they  would  l^^ve  been 
obliged4o  d»,  had  Beard  carried  the  coal  in  any  ot%ec, 
vessel*  t)iata\those  chartered  by  himself  In  this  way  it 
will  be  s^n  \that  there  wafe  a  direct  benefit  to  the  bank 
by  obtaining  iooal  without  paying  freight. 

Oreekahidds,  \  Q.C.,  for  respondent,  cited  Johansen  Ss, 
C»a/>«b,'M.L.R.\  6  Q.B.  111. 

DottBETY,  J.,\for  the  Court,  held  that  Craig  had  no  au- 
thority to  enter  \  into  a  contract  of  guarantee  in  bphalf  of 
the/ bank.    Theris  was  no  evidence  to  establish  that  the 
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bank  had  derived  benefit  from  the  transaction.  The  claim 
was  therefore  properly  dismissed  by  the  Court  below. 

Judgment  confirmed.  * 
•Abbotts,  Campbell  ^  Meredith  for  appellant. 
Greenshielda  Sr  OreenskUUis  for  respondent. 

(J.,K.)  *,.    ,  ,\' 


May  28,  1890. 

Cktram  Dobion,  C.J.,.Tessier,  Baby,  Ghuboh,  Bossfi,  JJ. 

COMMISSAIRES  D'fiQOLE  DE  LA  PABOISSE 
DE  ST-MARO, 

{Defendants  in  Court  bdow), 
(  Appellants; 

■     and  '^        ■     .    ■ 

DAMASE  LANGEVIN,  *      ; 

(Petitioner  in  Court  below}, 
)  /        Respondent. 


Superintendent  of  Public  Instruction^Decree  on  appeal  from 
decision  of  school  commissioners — Finality  of—R.  S.  Q. 
2066. 

Hbi-d:— Oa  deman«r,  where  a  petiiion  was  presented  to  the  Superior 
Ck>art  for  a  writ  of  mandamus  against  school  cotomissioners,  to 
compel  them  to  enforce  a  decree  of  the  Superintendent  of  Education 
ordering  them  to  maintain  a  school  district  and  to  erect  thereon  a 
school  house,  and  -the  commissioners  pleaded  that  the  appeal  to  the 
Superintendent  was  not  authoMeed  by  three  duly  qualified  visitors 
as  required  by  law,  and  tliat  the  commissioners  had  not  been  heard, 
thai  tlie  pleas  were  not  demurrable.  *  / 

Appeal  from  an  interlocutoiry  judgment  of  the  Superior 
Court,  Montreal  (Mathieu,  J^,  maintaining  an  answer  in 
law,  to  the  appellants'  pleas. 

B'  >  A  similar  judgment  was  given  the  same  day  in  another  case  between 
the  same  parties,  referring  to  another  steamship;  and  also  in  Lindny  & 
(%apKn  (Dorion,  C.  J.,  Baby,  Bofls£,  Doherty,  JJ.) 
<  See  Vommitmiret  tC^ksok  &  Hvs,  ante,  p.  330. 
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^_ r ff"«p.  to  the  Court  for  a  writ  of  man-       »«»• 

dAmus  to  compel  the  School  Commissioners  to  enforce  a  ^'"s"'i?«»'» 
decree  of  the  Superintendent  of  Education  ordering  them    '       "° 
to  maintain  a  certain  school  district. 

The  Commissioners  phwCded,  amongst  other  pleas,  that 
the  decree  was  rendered  on  an  appeal  not  authorized,  as 
required  by  law,  by  thrde  duly  qualified  School  visitors. 

The  respondent  demurred  to  the  plea  on  the  ground 
that  the  decree  of  the  Superintendent  was  final. .  The 
demurrer  was  maintain^  by  the  judgment  appealed 
from.  ■ 

^Nov.  26,  26,  1889.]  \  / 

Geqfrion,  Q.  C,  and   Corn^ltier',  Q.  C,  for  the  appel- 
pints: —  '^* 

^  La  r6ponse  en  droit  maintenue  par  Thonorable  juge 
Mathieu  et  le  dit  positif  de  son  jugement  nous  nle  la 
facult6  de  plaider  les  moyens  suivauts,  savoir  : 

Ip.  Qu'iln'yapas  chose  jugee;  2o.  Que  nous  n'avons  " 
pas  6t6  parties  dans  I'appel  invqque  et  ainsi  qu'all6gu6 
dans  le  mandamus ;  3o.  Que  nous  n'avons  pas  eu  I'occasion 
d'etre  entendus,  et  ne  I'Svons  pas  et6  ;  4o.  Cjue  dans  ces 
circonstances  il  a'y  a  pas  chose  jug6e  entre  les  parties,  et 
So.  Que  cette  position  ex  parte  prise  par  I'intime  et  ses 
compagnona  requfirants  devant  le  Surintendant  de  I'lns- 
truotion  Publique,  leur  a  permis  de  fausser  les  faits  que 
nouls  youlon^  r6tablir  devant  le  tribunal. 

Si  I'honorable  juge  d  quo  s'6tait  contents  de  nous  en- 
toyer  k  preuve  avant  de  faire  droit,  et  que  nous  eussions  . 
pu  etablir  le  fait  que  I'on  veut  nous  forcer  de  mettre  k' 
execution  un  jugement  rendu  ex  parte,  il  nous  somble 
qu'il  eAt  6te  plus  facile  pour  les  tribunaux  de  determiner 
si  les  appelants  en  cette  cause  out  agi  de  bonne  foi,  dans 
la  discretion  que  leur  reconuait  la  loi.   Nous  attirons  spe- 
cialement  Tattention  de  la  Cour  sur  le  fait  que  nous  nions . 
la  juridiction  du  Surintendant,  lajuridiction  de^risiteurs    ** 
autorisant  Pappel  et  I'appel  lui-m6me,  et  que  comme  de- 
duction, nous  prfetendons  que  la  sentence  n'est  pas  sur 
preuve  par  les  dispositions  de  la  loi,  et  ne  pent  pas  former 
la  base  dtt  mandamus  que  I'on  demande.'    Si  ce  droit  nous 
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•*"•       6tait  ni6  il  faudrait  oonsacrer  comme  principe,  qu'un* 
°d"st^i2iSi*  jugement  Ten,du  par  I'e  SuTintendant,  inspirfe  par  son  aim- 
pie  caprice  rfwia  que  juridiction  lui  soit  donn6e  comme  le 
vent  U  loi,  sans  enqadte,  serait  executable  quand  mAme 
par  les  commissaires  d'fecoles,  dut-il  consacrer  par  lA  la 
creation  d'un  arrondissement  qui  est  impossible  n'ayant 
pas  le  nombre  d'eufants  voulu,  n'ayant  pas  la  delimita- 
tion territoriale  poissible,  ni  rutilit6  justifiable 
,    Le  pouvoir  administratif  du  surintendunt  est  parfaite- 
\^ment  d6fini  par  le  pr6ambule  do  Tacte  cr^nt  le  ^omitfe 
/     de  I'instruction  publique  par  un«  exception  cre6e  par  la 
loi,  laquelle  exception  est  restreinte  par  le  statut  comme 
toutes  les  lois  d'exception  ;  il  est  accord^  an  Surintendant 
de  I'instruction  Publique  de  substituer  son  action  a  I'ini- 
tiative  d^s  commissaires  d'6cole8  anxquel&  la  lot  re^^onnait 
une  discretion  absolue    mais  alors  cett#  su8sti|ution  k 
I'initiative  des  commissaires  d'ficoles  doit  6tre  faite  suivant 
les  dispositions  de  I'article  2066  des  Statuts  Refondtts  de 
la  province  non  admis.    Or,  nous  sonmettons  que  I'appel 
invoque  par  le  mandamus,  la  sentence  qui  a  suivi  tel  appel, 
et  la  procedure  qui  a  ete  suivie  par  I'obtention  de  telle 
sentence,  tout  cela  ne  pent  etre  qualifig  que  d'un  simu- 
lacrede  proces,  et  doit  6tre  mis  de  cote  alnsi  que  nous 
pretendons  le  faire  declarer  par  le  tribunal. 

La  r6ponse  en  droit  accepte  comme  vraie,  raffirmation\ 
duplaidoyer.  Or,  s'il  est  vrai  que  le  Surintendant  n'a 
pas  et6  autorise,  il  n'avait  pas  de  juridiction  ;  s'il  n'avait 
pas  de  juridiction,  I'appel  ne  pouvait  pas  6tre  refu  Levant 
lui,  il  ne  pouvait  pas  prononcer  valablement  sentence,  et 
s'iln'yapas  sentence,  il  ne  pent  pas  exister  de  droit  de 
nous  la  faire  mettre  a  execution  par  voie  de  mandamus. 

Bisaillon,  Q.  C,  for  respondent : —  ^   ' 

La  section  2065  des  Statuts  Refondus  de  la  province  de 
Quebec  se  lit  comme  suit :  -  ?  >. 

lo.  "  Lorsque  I'emplacement  d'une  maison  d'ecole  est 
"  cboisi  par  les  commissofires  ou  les  syndics,  qu'un  chan- 
-"gement  est  fait  dans  les  limites  d'un  arrondissement 
•'d'6cole,  qu'un  nouvel  arrondissement  est  etabli  dans 
"  une  municipalite  scolajre,  qu'un  ou  plusieurs  arrondis- 
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ient^nts  6tablis  sont  chauj^r^  on  subdivis^s,  on  lonqne ' 

^  cpmmissaires  ou  les  liy ndics  refusent  ou  nigligent  ^^.VigSl* 


Keller  ou  remplir  qiielqia'ane  des  attritiatioiiB  ou 
"  quelqVnn  des  devoirs  q^e  leur  conf(&rent  les  articles  2082 
"  et  204^  et  suivauls,  le^  contribnables  intSr^sa^  peuvent 
"  en  app^ler,  en  tout  tej^ps,  an  Surintendfmti/paT  requdte 
"  sommaire  ;  mais  cet  ippel  n'a  lieu  qu'avec  Fapprobation 
"  par  d^rit  de  trois  v^iteurs  antres  que  les  commissaires 
"  ou  lei  syndics  d'6c/)les  de  la  municipality. 

"  2o:  Dans  sa  s^tence  qui  est  finale,  le  Surintendant 
"  pent  ordonner  qiie  les  oommisbaires  ou  les  syndics  fas- 
"  sent  oe  qui  leu/a  6t6  de^and6  ou  ce  qu'il  ordonne  de 
"  faire,  ou  s'abstjbnuent  df^  le  faire,  ou  ne  le  fassent  qu'e 
"  tout  ou  en  paftie  et  aux  condition^  impos^es  par  la  se 
"'tence.'-'     ■.     /  >-  N' 

Gomme  oyie  voit,  la  sentence  du  Surintendant  est  d6 
\  clar6e  finale  par  la  loi. 

\  Si  la  sentence  du  Surintendant  est  finale,  les  appelants 
^'ont  pas  le  droit  d'en  appeler  direetement  ni  indirecte- 
i^ent.  0T,  si  pour  r^pondre  d  leur  "demande  qui  leur  eat 
f&ite  d'ex6cuter  cette  sentence,  les  appelants  en  deman- 
daioit  la/  cassation,  en  contredisent  la  vfirite,  alldguent  des 
mo^ens  ou  des  faits  dans' le  but  de  faire  d6clarer  qu'elle 
u'atli'ait  pas  du  6tre  Vendue  telle  qu'elle  I'a  6t6,  ils  ap- 
pelletit  indirectement  de  la  sentence  du  Surintendant. 

Tri^tpblay  v.  Commissaires  d'Ecole  de  la  jtartiisse  de  St-Va- 
te»i<»»,  ^2  Can.  S.  0.  R. />46  was  cited. 

Do^toN,  0.  J.,  remarked  that  in  this  case  the  Court  did 
not  decide  the  merits,  Ibut  merely  that  the  answer-in-law 
was  unfunded.  ^ 
Th?  judgment  of  the  Court  reads  as  follows  :— 

"Considdrant  que  I'appel  d6f§r6  au  surintendant  de 
rinstruction  publique,  dans  les  cas  pr6vus  par  Particle 
2056  des  Statuts  Refondus  de  la  province  de  Qu6bec  <1888), 
ne  pent  avoir  lieu  qu'avec  I'approbation  par  6crit  de  trois 
visiteurs  autres  que  les  commissaires  ou  les  syndics  d'6- 
CoJ^ede. la  municipality.; 

"  Cfonsid6rant  que  les  appelants  alldgnent,  par  leurs 
plaidoyers  et  d6fenses,  que  I'appel  de'l'intim^  au  tiurin- 
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t«ndant  de  I'iuBtnictiou  publique  de  la  rfisolution  adoptee 
Com.  d'Boota  p„f  e^ix  le  26  marH  1889,  aboliBsant  rarroudissement  No. 
4  de  la  muhicipalitfe  de  la  paroiss©  de  St- Marc,  n  a  pas  6tfe 
16galement  autorisfe,  et  n'a  pa«  re9a  rapprobation  de  trois 
vieiteurs  compfitenta  en  loi,  et  n'a  pas  6t6  accompagil6 
des  formalitds  voulues  par  la  loi ; 

"  Gonsid^rant  que  ces  irrfegularitfcs,  si  elles  6taient  prou- 
v6e8,  i^nraient  Veffet  d'invalider  la  sentence  du  surinten- 
dant,^t  que  les  appelants  avaient  droit  de  proc6der  h  Yen- 
qud)2j)ouT  6ta>llrle  bien  foridfe  des  all6gations  contenues 
enieurs  dits  plaidoyers,  et  partant  que  dans  le  dit  jugfe- 
ment  dont  est  appel,  savoir,  le  jugement  interldcutoire 
tendxk  par  la  Cour  Supferieure,  &  Montreal,  le  21  septem- 
bre  1889,  qui  a  maintenu  les  rdponses  en  droit  do-l'iiitimfe 
ojax  dits  plaidoyers,  il  y  a  erreur,  casse,  annule  et  renverse 
le  dit  jugement,  et  procfedant  A  juger  comme  la  dit^  Oour 
de  premidre  instj^ice  aurait  du  faire,  renvoie  les  dite^  r6- 
ponses  en  droit  dia'intim§,  chaque  partio  pay  ant  ses  frais, 
tant  en  appel  quie  sur  la  dite  defense  en  droit.": 

Judgment  reversed,  Tessier  &^  Church,  3J^,  diss. ' 

C.  A.  Cornellier,  Q.C.,  for  appellants.  '      > 

C.  A.  Geoffrion,  Q.C.,  counsel. 

Lacoste,  Bisaitlon,  Brosseau  ^Lajoie  for  respondent. 

(J.K.) 

»  On  appeal  to  the  Supreme  Court  of  Canada,  the  appeal  was  quashed 
on  the  ground  that  the  judgment  on  the.  demurrer  was  interlocutory  and 
not  final— 18  Can.  S.  C  R.  6B9. 


, 'r. 


iition  adoptee 
lissement  No. 
re,  n'a  pas  6t6 
>ation  de  trois 
!  acoompagiid 

i  6taient  prou- 
dn  surinten- 
iroc6der  k  Ten- 
ons contenues 
18  le  dit  juge- 
inierldcutoire 
le  21  septem- 
oit  do-rintim^ 
lie  et  renverse 
le  la  dite  Oour 
ie  les  diteq  t6- 
lyant  ses  frais, 
)it."> 
b,  JJ*^,  diss.' 


pondent. 


peal  was  quashed 
interlocutory  and 


-   ' 

"  y 

* 

X 

<  M^^iiS^^f^^^m 

^m"'  rf .  "iStiJ'i^^S 

7--OOUBT  OF  QUKEN'S  BKNOH.  896 

""■■■•  K  . 

-  Novembei  20, 1B89. 

Coram  Dobion,  C.  J.;  Gross,  Baby,  Chueoh,  Bossfe,  JJ. 

THOMAS  PWHSNS  et  al., 
{Plaintiffs  and  eontettants  in  Court  below), 

Appellaniis;     . 

Vy  AND 

Damk  KATHARINE  J.  BEDELL, 

{Collocated  in  Court  below),  ^ 
•       V  Respondent. 

Conventional  subrogation— Art.  1156,  C.  C,  sec.  ^>— Erroneous 
noting  of  deed  by  registrar. 

■    .       ■     \  '       ■      ■• 

HuLD :— 1,  Conventional  8ubragat}oiiiiil|der  Art  1155,  C  C,  {2,  is  effected 
Mitiiout  any  formal  or  express  declaration  of  subrogation  being  re-' 
quired,  when  the  debtor,  borrowing  a  sum  of  money,  declares  in  his 
deed  of  loan  that  it  is  for  the  purpose  of  paying  his  debt,  and  in  the 
aoquittanoe  it  is  declared  that  the  payment  lias  been  made  with  the 
moneys  furnished  by  the  new  creditor  for  tliat  purpose. 
2.  Where  subrogation  is  given  by  the  terms  of  a  ^eed,  the  erroneous  I 
noting  <of  the  deed  byNtlie  registrar  as  a  dischaige,  and  the  granting 
by  him  of  erroneous  certificates  cannot  prejudjoe  thH  party  subro- 
gated. Draroner*  v.  Xam6,  M.L^  R.,  4  Q.  B.  61,  followed. 
■  ■''••  -■'  '    '  ■       ""  '      .  . 

Appeal  from  a  judgment  of  the  Superior  Court,  Mon- 
treJtl^TAiTj  J.),  May  18,  1888,  maintaining  a  collocation, 
in  the  teriils  following : — 

*.  "G0n8|(dering  that  the  collocation  of  said  oppoliant's 
claim  before  that  of  contestants,  in  the  report  of  distri- 
bution in  this  oauSe,  was  and  is  correct  and  well  founded : 
that  the -deed  of  loan  by  said  opposant  to  defendant, 
dated  20th  September,  1886^  and  the  deed  of  release  and 
discharge  by  Melvin  Smith  to  defendant  of  same  date,  res- 
pectively contain  the  declarations  required  by  the  second 
part  of  Article  1155  of  the  Civil  Code;  that  from  such 
declarations  the  Law  presumes  an  intention  to  subrogate, 
and  that  by  said^eeds  said  opposant  became  and  \|as 
and  is  subrogated  in  all  the  rights  tod  privileges  and 
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mortgages  of  said  Melvin  Smith  in  and  upon  the  pro- 
perty in  question  and  in  the  proceeds  thereof,  and  this 
without  any  express  mention  of  subrogation  in  said  deeds, 
whioh  is  not  necessary '; 

"  Considering  that  the  intention  to  subrogate  on  the 
part  of  the  debtor,  being  clear,  and  that  such  Hubrogatiou 
can  by  law  take  place  without  the  consent  of  the  cre- 
ditors, the  declaration  of  Melvin  Smith  in  the  latter^part. 
of  the  deed  of  release  and  discharge,  to  the  effect  that  ho 
released  and  discharged  the  said  lot  of  land  from  the 
mortgage  thereon  created,  only  meant  that  so  far  as  he 
was  concerned  he  granted  such  discharge,  and  such  de- 
claration ought  not  and  cannot  deprive  said  opposant  of 
the  subrogation  created  in  her  favor  by  said  deeds ; 

"  GonsidCiring  that, the  said  opposant  cannot  be  respon- ' 
sible  for  the  fact  that  said  deed  of  release  and  dischanjpe 
was  not  registered  at  length,  and  her  right  to  subrogation 
was  not  and  is  not  thiereby  affected ; 

"  Doth  dismiss  the  said  contestation  and  maintain  said 
collocation  with  costs  against  the  contestants." 

Nov.  16,  1889.] 

Butler,  Q.  C,  ior  appellants. 
-     JlforriJ,  Q- C'-.  fo"6spondent. 

Nov.  20, 1889.f  V  fl  -    /   •    . 

The  Court  affirmed  the  judgment  of  the  Court  below, 
follcming  the  decision  in  Desrosiers  Sf  Lamb,  M.  L.  R.,  4 

Q.  B.  61.  1, 

Judgment  confirmed.  * 

Butter  4*  Lighthall  for  appelli^ts.  ^  ~  ^  -  ^ 

MorrU  Sc  Holt  for  respondent. 
(J.  K.) 

*  On  appeal  to  the^Supreme  Court  of  Canada  the  jadgment  was  affirmed. 
19  Can.  a  C.  B.  137.  , 
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Coram  DoRioN,  O.J.,  Tessier,  Orgsb,  Chuboh,  JJ. 

.         ANDREW  MACFARLANE, 

{Plaintiff'  in  Court  below), 
■  --  '■  Appellant; 

AND 

/    CHARLES  STIMSON, 
^_  „_  {Defendant  in  Court  below), 

Rehpondbnt. 

/lSUor-*-Admini$tr(Uion — Oroundifor  rempval  oj — 
^  \Art.  286,  C.  C. 

Hbld:— 1.  The  insolvency  of  a  tutor  is  not  a  sufficient  ground  for  remov- 
ing liim  from  ofHoe,  where  he  is  not  guilty  of  maladministration  or 
unfaithfulness  in  the  performance  of  his  duties. 

2.  The  fact  that  a  tutor  has  left  the  revenues  of  the  minor  in  the  hands 
of  testamentary  executors  who  were  appointed  by  the  father  of  the 
minor,  and  whose  capacity  and  solvency  are  not  disputedTls^ot  a 
ground  for  removing  the  tutor  unless  it  appears  that  the  interesU  of 
the  minor  are  prejudiced  thereby. 

Appeal  from  a  judgment  of  the  Superior  Court,  Mon- 
treal (Taschereau,  J.),  September  7,  1886,  dismissing  an 
action  to  remove  the  respondent  from  his  office  of  tutor 
to  Herbert- D.  Smith,  for  the  following  reasons  :— 

"Consid6rant  que  la  prdsente  action  est  en  destitution 
de  tutelle,  et  que  les  allegations  au  soutien  de  la  demande 
8ont :  lo.  Que  le  d#fendeur,  tutenr  dn  mineur  H!^rbert 
Dudley  Smith,  petit-iils  dn  demandenr,  aurait  mal  admi- 
nistrd  les  biens  du  dit  mineur  et  aUrait  laiss^  I'adminis- 
tration  k  des  tiers ;  2o.  Qu'il  aurait  neglig6  de  faire  pro- 
c^der  k  Tinrentaite  requis  ;  8o.  Qn'il  aurait  mahqu6  de 
faire  rendre  cdmpte  aux  hlritiel^  d'un  tutenr  prdcMent  ; 
4o.  Qu'il  aurait  fait  cession  de  ses  biens  depnis  sa  nomi- 
nation ; 

■  "  Considdrant  qu'il  appert  que  les  principaux  revenus 
des  dits  minenrs  ont  6t6  laissSs  entre  les  mains  deper- 
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Bonnt^  diffm'B  do  coiifltturo,  6taiit  I«8  «xf'cutoaf»  t«»t«r 
moutaints  noinmes  en  vortu  du  tOHtamont  da  pdro  du  dtt 
iniHour,  li^iqaelR  «ii  font  nno  adminiHtration  sago  «t  pra- 
donte k  laaatiHfaulion  du  dftfcndour ;  qu'il  n't«i  paa  prouvfi 
.  quo*^',otto  ttdministration  Hoit  an  detriment  d»y  int6r6t« 
da  minenr,  mais  qa'aa  contrairo  iKost  ^tabli  qa'el^f)  est  & 
son  avantagu  ; 

"  Considt'srantj  qae  Iti  reHte  dea  revenas  du  dit  ijainear  " 
parai^t  Mro  8ag(mi«ut  adminiHtrfe  par  le  dC'fei^dear  ; 

"  Consid^rant  que  le  d6fendear  a  fait  ^o«;6dor  h  un  tB^ 
venUire  des  bions  da  dit  mineur,  suivaut  la  loi,  et  q^«  , 
cot  intbntaire  parait  r^galier  et  saffisant ;  ~~^^^^         \'^fM% 
"Considferant  que  le  ttlteur  prficfedent  du  dit  minenr* 
n'a  toachd  sur  lea  revenas  qu'une  somme  bieu  minirae.'^t. 
qu'eut-il  lai886  an  roliquat  do  compte  sa  sacoession  est 
insolvable,  et  qu'il  li'eut  pas  6tft  de  I'intfirAt  du  mineur 
d'exercer  an  recours  centre  elie; 

l"Gon8i46rant  queJ'i^Bolvabililfe  d'un  tojteur  suryenue 
rpondant  la  tutello  n'est  pas  par  elle-m6i|^kjane  cause  de 
destitution  si  I'administration  du  tuteur  n'fctnils^e  pas  I'in- 
conduiK  I'incapacitfi  ou  rinfid6lii6;et  que  dans  Tespdce 
aucuno  de  ces  causes  ne  so  rencontre  ; 
"  Maintieut  la  defense  6t  renvoie  Taction  avec  dfipgjw."  » 
Sept.  19.  1887.]  ,  ^  "  '^ 

W.  H.  Kerf,  Q.  C,  for  appellant  :— 
It  is  evident  from  the  respondent's  statement,  that 
he  did  not  consider  that  he  had  any  right  to  enquire 
of  the  executors  m  to  the  value  of  the  minor's  property,  ^ 
how  it  was  invested  or  the  revenues  which  they  were 
deriving  therefroni. 

In  this  respect'  £he  respondent  is  altogether  in  error, 
for  while  it  is  perfectly  true  that  the  property  is  invested 
in  the  hands  of  the  trustees  by  the  will  until  the  minor 
attains  the  age  of  majority,  nevertheless  it  was  incumbent 
lipon  the  respondent  to  ascertain  what  that  property  was 
and  whether  it  was  properly  invested. 

Moreover,  as  the  will  directs,  the  ivterest  or  dividends 
received  upon  the  investments  of  the  minor's  property 
were  to  be  paid  to  or  for  his  benefit,  yetjiot  one  cent  of 
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those  TO  venue*  him  h«m  m  mmvwl  by  the  rospondont 
from  the  trottuun  fxocpt  a iMiail  amoniit  for  fchti  minora 
board  and  iitdatation.     ^ 

,  the  r«'iiiM>nd(»nt  admilu  that  the  |)rop«»rty  ()(f  the  minor 
exco,M«<l  iu  value  fiOO.OOO,  and  that  the  intereat  upon  the 
inv«HtmentH  amount*  to  at  Jeast  #12.000  jwr  annuraJ 

It  wa8  therefore  hf||4^itf  to  receive  «u.;h'  interest  and 
dividends,  and  after  providing  lor  the  mnintenance  and 
edmration  of  the  minor,  io  invest  the  balance  in  pitopi^r 
seearities.  "    ",  V 

.  It  was  also  the  duty  of  the  niai»pndont  to  have  an  in» 
ventory  made  of  the  different  securities  held  by  the 
trustees,  and  while  he  conld  not  ddmand  the  transfertjf- 
the  principal  of  these  securities  to  him,  he  was  never- 
theless entitled  to,  and  ought  to  have  had  an  account  of 
such  investments,  and  to  have  kept  books  containing  pro- 
per  entries  of  these  investments,  so  that  at  all  timer  he 
could  ?givo  communication  of  the  same  to  any  person 
legally  entitled  to  such  information,  and  at. the  same 
time,  he  should  have  received  the  surplus  of  the  revenues 
from  tjie  trustees  and  executors,  and  have  invested  them 
as  the  law  directs. 

When  examined  as  a  witness,  the  respondent  had  to 
admit  that  aU,  that  he  had  done,  so  far  as  the  trustees 
w^re  concerned,  was  to  look  over  their  accounts— and  he 
appears  to  have  been  satisfied  with  this. 

When  asked  to  ^enumerate  the  different  securities  held 
fdr  the  minor,  he  was  unable  or  unwilling  to  give  details, 
80  that  he  has  trusted  to  the  honesty  of  the  executors 
and  trustees,  and  has  left  almost  the  entire  management 
of  the  minor's  property  to  these  gentlemen. 

No  doubt  the  trustees  are  men  of  high  standing,  but 
the  mere  fact  of  their  being  so,  will  not  satisfy  the  obli- 
gations and  duties  which  the  respondent  undertook,  and 
which  the  law  obliged  him  to  take  when  accepting  the 
appointment  of  tutor. 

W.  W.  BobertsoHy  Q.  C,  for  respondent. 

Sept.  24,  1887.]  -      "^  -^  _    .        _     _ 

DoBiON,  O.J.:~ 


tm. 

MMfllrlMM 

HlloMoa. 


■\ 


w 


A- 


^ 


>  - 


-m^sm'-mT^ 


*    '  i 


UmlftUuf 


i 

■■'■/■ 

fjft       --^'-l— ^ 

_.;_^^, 

!|ij'X>,; 

'il'          '4 

400 


MMNTRKAL   LAW    RBPORTH. 


The  inM>lven(7  of  thii  tntor  in  not  in  itMlf  a  ground  for 
hit  runiuval,  unlemi  th«ru  Ih^  in<-onipotenoy  or  iniscon- 
daot.  Hero  tho  only  ground  of  ruproAoh  in  that  the  tutor 
did  not  receive  the  revenuos  of  the  minor.  It  appears, 
howov<>r.  that  exw'utorH,  wen*  nppointmi  by  th«  will  of 
^he  ininor'ft  fatht^r,  w|^  went  charged  with  tho  iMlininis- 
tratiou  of  th«)  Ofilato  until  thu  (lnila«'(u>mpliHhi|tMnt  of  tho 
V^W.  Tha  revcnucH  of  tho  minor,  over  and  ultove  tho 
coat  of  his  maintenance  and  education,  aro  allowed  to 
accumula^)  with  Ihe  capital.  It  is  evident  that  the  in- 
terenta  of  the  minor  are  not  prejudiced,  and  the  tutor 
cannot  b«Jblamed  for  the  arrangement. 

Judgment  confirmed. 

Kerr,  Carter  Sf  Goldstein  for  upiH'llant. 

Robertson,  Fleet  Sf  falconer  for  jospoudeut. 
♦  (J.  K.) 


November  20,  1884. 
Coram  PoRiON,  0.  J.,  Ramhay,  TbssiRR,  Orohh,  Bauy\  JJ. 
JAMES  SfMPSON  kt  al.. 


(Petitioners  in  Court  below), 
^  '  «  Appellants  ; 

CORPORATION  OK  THE  PARISH  OF  STE.  MALA- 

/  CHIE  D'ORMSTOWN, 

.     '  {Respondent  in  Court  below), 

Respondent. 

.  Municipal  latv — Bi/'law — Orounds  of  nullity. 

The  corporation  renpondunt  imsBed  a  by-law  on  the  11th  Sejptember,  1882, 
grantiug  a  Iwnus  to  a  railway.  At  a  meeting  of  council  on  the  16th 
September,  1882,  a  change  was  made  in  the  by-law,  extending  the 
date  for  flniahing  the  road  from  Ist  Feb.,  18S3,  to  15th  July,  1883. 
Before  the  meeting  of  the  16th' September  the  by-law  as  originally 
drawn  was  publiahed  in  one  iaaoe  of  the  Omutown  Courier,  and  after 
the  16th  September  it  was  published,  an  changed,  in  two  issues  of 
the  Courier.    Counting  from  tho  16th  September  only  19  clear  days 
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Kmu..,l  (I,  !»,.»  .h,  by-l.w   vol*|  <„.  »„  „^  ^^^  on/.IZl  or         T" 
IflUi  HtptomlMr.  it  «»ulil  not  \m  ••ulimiitMl  U>  tlw  .Ittun  <>ii  llw  tftb  ''"'""••""■ 
lli.i.Ul.  Tlmt  .,«  .ul.flinU.I  lnj.»(ir«  holnR4lon«.  ll«  .feet..™  Imving  * 

dkmllZ'l  *'*''""''    **'*"''''''  *'*''""*  •"•"•'*•  "'"  '*""""  ■''""'•^  ** 
"'  ^Ilyiilr  "*""'*"  ""**''  '"  "'"  ''^■•**  "°  "'*'  '""*  H«p««mb«r  WM  not 

Appeal  IVom  u  judgmout  of  Ui«  Circuit  Court*  ffcau- — 7--—^^ 


haruoia  (HtLANcJKB,  J).  Doc.  4,    1883,  diHmI.«ii.g  a  iM,ti- 
tion  to  net  aiiido  a  bylaw,-  for  tho  following  rcaiiona  :— 

"Con«id6rant  <,uu  !««  alkguC-s  do  la  roquAto  do«  roqnfi- 
rantH  sout  inMutlisunta  et  on  droit  et  ouJait  jwur  vioior  le 
rdgliuuont  Btta<iu6  do  nullit6  dana  ot  par  la  dite  roquAte 
on  labaonco  do  tout  all6gu6  et  d«  touto  prouvo  6tabli»! 
Hant  qu'uno  iiyustico  r^^dlo  oat  reaultfi  aux  ruqufirautn  du 
dit  riglomont  k  raiaou  dos  pr6tonduoa  inforinalit6e  invo- 
q«6oa  dana  ot  par  la  dito  requdte  ; 

•  Conaidferant  quo  lea  correctiona  ot  ohangomenta  prou- 
v6a  avoir  M  faita  au  dit  rdgloment  le  16  aoptembre  1882, 
pur  ifl  au  moyon  de  r^aolution  du  conaoil,  au  lieu  de 
paaaer  ou  adoptor  un  nouvoau  rdgloment  con  tenant  cea 
ohangomenta,  ot  co  aaua  changer  la  date  du  dit  rdglement, 
no  conatitue  paa  un  faux  dana  le  aona  do  la  loi  et  n'a  paa« 
euroffot  do  rendre  le  dit  rdglement  ni  lea  dita  change- 
menta  ot  modiiicationa  nul«  et  illtgaux ;  attendu  qu'il 
n^pparait  paa  qu'il  en  aoit  r6ault6  aucune  injuatrco  r6elle 
aux  requ6ranta  ou  autroa  intferoaa^a ;  attendu  que  loa  re^ 
q»i6ranta  ou  autrea  intdreaate  out  vot6  aur  le  dit  r^gle^    - 
mont  tel  qu'ainai  modift6,  aana  ae  plaindre  dea  dita  chan- 
gementa ;  et  attendu  encore  quo  loraque  lea^  dita  change- 
menta  ont  6t6  faita  dana  le  dit  rdglement,  le  dit  rdglement 
n'6tait  paa  en  vigueur  et  pouvait  encore  6tre  modififi, 
comme  il  parait  I'avoir  6t6,  aana  pour  cela  dtre  affect6  de 
nullit6  ainai  que  le  pr6tendent  lea  requfiranta;  attendu^ 
encore  que  le  dit  rtglement  tel  que  modifi6  a  6t6  r6gu- 
Vw.  Y1I,Q,R  .  M 
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«»*•       lidroment  affich^  6t  publife  pour  I'iiifonnatioii  des  requ6- 

Bimgm     rants  et  autres  intferessfee,  et  que  des  avis  suffisants  et 

or^li-MXoh'eifiguliers  ont  6(6  donnas  suivant  la  loi,  appelant  tous  les 

'dOHMtown.  giecteurs,  y  compris  les  requ6rants;  i  voter  Tapprobation 

,      ou  d68appr6bation  du  dit  reglement ; 

"  Considtrant  que  le  fait  qu'il  ne  s'est  6gou16  que  dix- 

•  neuf  jours  entre  le  jour  ou  le  dit  reglement  a  6t6  modifie 

^  °        et  celu;  fix6  par  I'avis  pour  la  rotation  des  electeurs  en 

approbation  ou  d6eapprobation  du  dit  reglement,  n'est 

pas  une  informalit6  ou  d6faut  entrainant  de  soi  la  nullit6 
du  dit  reglement  et  sob^  approbation  par  les  6lectenrs,  Vn 
I'absence  d'all6gu68  et  de  preuve  de  la  part  du  requ6rant, 
qu'il  en  est  r6sult6  une  injustice  r6elle  aUx  dits  requ6- 

rants;  ^  ^  , 

"Gon8id6rant  enfia  quo  les  dits  requ6rant8  sont  mal 

fond6s  dans  les  conclusions  deleur  dite  requ6te ; 
"  Renvoie  et  d6boute  la  dite  requfete  des  dits  requ6rant8 

On  the  6th  anfl  7th  days  of  October,  1882,  voting  took 
place  in  the  parish  of  Ste.  Malachie  d'Ormstown  upon  a 
by-law  passed  by  the  respondent  granting  a  bonus  of 
110,000  to  the  Montreal  &  Ghamplain  Junction  Bailway 
Co.,  uppn^  certain  conditions  mentioned  therein.  The 
result  of  the  voting  was  in  Tavor  of  the  by-law,  and  it 
was  afterwards  approved  by  the  lieutenant-governor  in 
council  and  duly  promulgated. 

The  petitioners,  appellants,  attacked  the  by-law  as 
null  and  void,  in  consequence  of  the  existence  of  certain 
informalities.  The  by-law  ip  question  was  passed  by 
the  respondent  on  the  11th  September,  1882,  cpi^tjiining 
a  provision,  as  a  condition  of  the  bonus,  that  the  Montreal 
and  Chainplain  Railway  Co.  should  complete  their  rail- 
way to  the  village  of  Ormstown  on  or  before  the  Ist  day 
of  February,  1883.  It  being  doubted  whether,  in  fact, 
the  road  could  be  finished  so  sooi|,  another  meeting  of 
council,  it  which  all  the  councfflarB  were  present,  was 
held  on  the  16th  -September,  and  the  date  for  finishing 
4h^  rniid   wM  changed   from  the  1st  February.  1883. 
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meeting  of  the  t^th  September,  the  by-law,  as  originally 
drawn,  was  pujilished  in  one  issue  of  The  Ormstotbn 
Courier,  of  date  14th  September,  1888.^  After  the  change  SPsTc 
made  oft  the  16th  September  the  by-la^,  as  changed,  was  "*o™«'»*»' 
published  in  the  two  subsequent  issues  of  the  Courier. 
The  by-law  was  published  and  posted  as  a  by-law  made 
on  the  11th  September;  counting  from  the  16th  Sep- 
tember only  19  clear  days  remained  before  the  6th  Octo- 
ber, the  first  day  of  polling 


In  the  Court  below,;appellant  presented  a  petition  for 
leave  to  inscribe  mfaux  against  the  original  by-lav^i  and 
the  copy  produced,  on  account  of  its  having  been  changed 
as  above-  statid.  Respondent  filed  an  admission  bf  the 
foregoing^  facts,  and  the  Judge  refused  the  petidon  on 
the  ground  that  it  was  not  a.  faux. 

Sept.  20,  1884.] 
-  /  /.  Mathren,  for  the  appellants,  contended  on  the  fore-, 
going  facts  that  the  by-law  was  illegal : 

lo.  Because  the  by-law  published  and  submitted  to  the 
municipal  electors,  and  approved  by  the  lieutenant-gov- 
ernor in  council,  was  not  the  by-Jaw  passed  and  adopted 
by  the  municipal  council  on  the  11th  September,  1882, 
as  falsely  stated  in  the  certifieiate  of  the  secretary-treasur^ 
at  the  foot  thereof.  ! 

2o.  Because  said  bylaw  passed  and  adopted  <^  the 
11th  September,  1882,  could  not  be  amended  "by  i  reso- 
lution, as  was  attempted  fo  be  done,  but  could  only  be 
amended  by  another  by-law^     ■  ' 

«o.  Becauso  the  said  by-law  was  changed  and  altered 
in  a  material  and  essential  point  after  the  dajiit  purports 
to  Jiave  been  passed  by  said  municipal  council 
'^  4o.  Because  the  words  actually  struck  out  of  said  by- 
law of  the  11th  September  are  not  the  words  ordered  to 
be  struck  out  by  the  resolution  of  the  16th  September. 

5o.'  Because  the  6th  October,  1882,  the  day  for  which 
the  said  meeting  of  municipal  electors  was  convened; 
was  less  than  20  dlys,  to  wit  only  19  days  after  the  day 
^  ^jj^.^j^,'^  by-l&w  was  actually  passed  bv  hmA  muni. 
cipal  council,  as  aforesaid.  " 
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60.  Because  said  by 'law  and  certificate  are  irregnlar, 
nail  and  void,  and  are  moreover  false,  as  hereinabove  set 


Cor  >.  "I  iMiriiih  frtftK 
ofSte-Mnliiohio  lOrtn. 
d'Jrmttown 


w 


J.  S.  Archibald  [or  respondent. 

Nov.  26,  1884.]  '  ^    \ 

Ramsay,  J. : — 

1  conunr  in  the  general  principles  on  which  ap;  ellants 
rely,  bat  I  do  not  think  they  apply  in  the  present  case. 
If  the  change  complained  of  had  made  a  new  by-law  I 
fancy  there  can  be  no  doubt  that  voting  on  the  19th 
day,  instead  of  on  the  20th  day,  would  have  been  fatal 
to  the  proceedings.  There  would  have  been  no  valid 
ratification.  But  enlarging  the  delay  for  completing  the 
work  was  not  a  substantial  change  of  the  by4SkW,  and  no 
one  was  or  could  be  injured  by  it :  Art.  I6^.M.  0.  should 
be  applicable  in  a  case  of  tliat  sort.  This  (?^e  has  no 
resemblance  to  Cooey  8f  Brome/  In  that  case  the  poll  was 
not  held  regularly  in  one^^ownship,  infoet  it  can  hardly 
have  been  said  to  have  been  held  at  all,)  and  the  majority 
of  the  Court  did  not  think  it  was  safficiently  proved  that 
thie  vote  wa»  exhausted.  (1  Leg.  News^  519;^  ,1  am  to 
confirm.      /  ^  '     ^      '     f    >' 

.  DoBiONyQO.  J. :—  -    '-^  r'  ■  .  .  ■-■■i::f  ■'  ' 

,  "We  find  here  nothing  todu^^cate  |h«t  the  slil^htest  in- 
justice has  been  done.  The  appellants  ought  t6  show 
some  injustice  or  strong  probability  of  injustice.  \  I^  the 
Cooey  case  I  differed  on  the. ground  that  I  could  iiot  find 
that  any  injustice  had  been  ddlTe.  1 

fc  Judgment  confirmed.    ; 

Maclaren,  Leet,  SmilA  Sc  Rogers  for  appellants.      i 

ArchOtuid  &  McCormick  ioT  ieBpondent. 
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June  22,  1877. 

Coram  Dorion,  CJ..  Monk,  Kamsay,  Sanborn, 
Testier,  JJ. 

REGINA  V.  ARTHUR  A  GLASS. 

Criminal  law— Larceny— General  dsfieiency. 

bank  will  not  alone  support  an  indictment  for  larceny.  There  muat 
be  some  proo  of  a  takin,.  that  is,  that  certain  money  went  ^."he 
hands  of,  and  was  taken  by  the  prisoner. 

Case  RESERVED  b/ the  Court  of  Queen V  Bench.  Crown 
side  (Ramsay,  J.),  March,  1877  :— 

"The  prisoner  was  indicted  for  larceny.    The  evidence 
established  that  he  was  first  receiving  ^teller  in  Molsons 
Bank  in  Montreal,  that  as  such  reSeiving  teller  it  was 
part  of  his  duty  to  receive  from  the  assistant  accountant 
drafts  on^ther  banks  coming  from  the  branches  of  the 
Molsons  Btok,  tp  ackiiowledge  the  receipt  of  such  drafts 
m  a  b6ok  kept  by  tl^e  assistant  accountant,  called  the  Cash 
Items  book,  to  enterXthem  in  the  books  kept  by  him  and 
to  send  them  in  forXcollection.    It  was  further  prov^ 
that  on  the  29th  of  I^vembej  last  there  was  a  general 
.deficiency  in  pmoner's  account  to  a  large  amount,  that  " 
on  «^  26th  November  he  had  received  two  drafts  sent 
Wrth  Fetter  of  advice  by  the  Londok  (Out.)  branch,  que 
^mg  for  #21.12.  and  the  other  for  .$1,426.60.  TJhe  smaller 
pf.  these  drafts  was  entered  in  the  Cash  Itemi  book  and 
initialed  for  by  the  prisoner,  ^t  the  larger  wis  neither 
entered  m  said  bopjf  iipr  initialled  for."  BothTof  these 
drafts  were  entered  in  *  book  ^ep^by  prisonW.  called 
the  Weiying  teller's  biilance  b^."  and  both  drafts 
werese^t  to.  next  day  for  collection,  that  tbr  il,426  60 

?*!?!  *!'''^J1"!*  ^""^  '^^^'^  **  ^**  P»y»We,  W  ere- 
dited  to  thft  Molsons  Bank.'  But  the  \draft  for  11.485  60 
was  not  entered  iii  prisoner's  cash  bbok-  He  chirged 
himtwlf  oBly  with  t8^488.06-^irtha«r-dtt  "' 

include  the  dn^li>f  |1,426:60,  and  it  apWrs  that  if  he 
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had  charged  himself  with  that  amount,  t|ie  sum  of  |8,- 
488.96  would  have  been  greater  by  the  amount  of  |1,-  ' 
425.60.  .It  was  further  proved  that  the  balance  in  the 
receiving  teller's  bali^ce  book  on  the  25th  of  November, 
which^  was  in  prisoner's  handvTriting,  was  $62,945.67, 
and  that  it  should  have  been  |52,418.67. 

"The  Grown  contended  that  this  constituted  the  crime 
of  larceny  of  11,425.60.  :'    -' 

~     "The  prisoner  was  convicted,  aiid  I  reserved  the  fol- 
lowing questions  for  the 'opinion  of  the  Court : 

Ist.  Whether  piisoner  could  legally  be  convicted  of. 
larceny  of  $1,425.60  on  pi'ooi'of  a  general  deficiency  to  a 
much  larger  amount,  and  witbiout  any  evidence  of  the 
taking  of  a  specific  sum.  •      ' 

2nd.  Whether  the  prisoner's  offence,  if  no4  larceny, 
'< 'was  embezzlement.  , 

8rd.  Whether,  if  embezzlement,  a  verdict  of  larceny 
tvould  be  good."  *    . 

June  18, 1877^] 

T.  W.  RUchie,Q.  C,  for  the  Crown. 
-    5n»rr»Z/ for  the  prisoner. 

June  22i  1877.1  *" 

Bam8ay,J.: — ■■  .''.■'■'■:.:  'y'.] 

^  In  some  cases  it  appears  to  be  very  extraordinary  that 
proof  of  a  general  deficiency  should  not  support  an/ indict- 
ment for  larceny.  The  bad  faith  of  the  acc^ed,  his. 
evident  crimin,pility,  seem  to-  be  covered  over' b]f  an  un- 
meaning technicality.  On .  reflection,  however,  it  will 
be  seen  that  any  other  rule  would  l^ad  to  very,  great  in- 
convenience. There  would  be  the  danger  of  confoundin^g 
innocence  with  crime,  for  it  is  almost  impossible  to' 
establish  tiny  rule  that  would  not  include  an  undiscovered 
error  of  book-keeping,  or  an  accidental  over-payment. 
There  would  be  this  other  difficulty,  that  there  would  be 
no  limit  to  the  number  of  indictments  that  might  be  laid 
on  one  and  the  same  offence.  Whether  these  difficulties 
may  be  overcome  by  legislation  it  i^  not  for  us  particn- 
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that  neither  larceny  nor  embezzlement  can  be  sustained 
on  proof  alone  of  a  generaMeffcienor.  and  therefore  I 
think  the  verdict  in  this  ca<e  sjjould  be  set  aside.    I  say 
proof  alone  of  a  general  deficiency,  for  if  there  be  e videnfie 
ot.a  particular  sum  going  into  the  pofeession  of  the  cora- 
p^ainant  and  being  taken,  it  will  suffice,  although  there 
be  no  precise  evidence /Of  the  time  it  wa«  taken  or  the 
amount  taken.  ^R.  v/lVriglU,  7  Ooi,  418.    The  distinct ' 
tion. between  that  cfise  and  this  is  very  marked.    There 
rs  onl/ proof  of  a  general  deficiency,  and  the  supple- 
menfary  evidence  relied  on,  that  is,  the  transaction  as  to 
the  London  draft  for  |1,425.60,  established  that  the  pro- 
ceeds  of  that  draft  never  were  in  tlie  hands  of  th«  pri- 
soner at  all,  but  were  credited  to  and  accounted  for  to 
the  bank  by  the  payee.  'The  draft  wtis  probably  used  to 
cover  a  crime,  but  the  prisoner  most  certainly  never  stole 
it  or  its  proceeds. 
Judgment:  ^  v 

••It  is  considered  and  adjudged. .....  that  the  said  Arthur ' 

f.  Glass  ought  not  to  ha!Ve  been  convicted  of  the  felony 
m  the  case  reserved  for  the  consideration  of  this  Court." 

Gpnviction  quashed. ' 

T.  W".  Ritckie,  Q.  a,  for  the  Crown. 
-  Tbmi// for  the  prisoner. 

•  '•'  :(j.K.):.:.     :..^  ■■'■^■;-/:.  ^  :•■.•■■':■.   ■,..■■- 


1877. 
Rcfin* 
aiast. 


r.. 


>  The  prisoner  was  aubseqdentlv  convicted  on  an  inaiclment  for  em- 
bM«rement.  Dorion,aJ.,  and  Ciob,  J.,  proBlding.,  Thu*  conviction  waa 
affirmed.    See  report,  1  Leg.  News,  41, 
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%    March  26,  1890. 

■      V  ■ 

Coram  DoBioN,  G.J.,  Tbssier,  Gross,  Bossk,  DOhbrty,  JJ. 
REGINA  V.  EDWARD  SlACE. 

.   '  "    -        A-       ' 

Xfriminal  law — Embezzlement — EviSenee. 

t» ,     ■  .       ►       ■ 

Hi9Ln:— On  the  trial  of  a  secretary-troasnreir  of  a  niunicipal  corporation 
,  for  embezzlement,  evidence  of  a  (teneral  detlcient^y  haviot;  lieen  K>ven, 
acoom[>anied  by  evidence  of  unlawful  appropriation  by  the  priaoner 
of  moneys  received- by  him  by  vi£tiie  of  hia  employment,  that  Uie>' 
conviction  waa  ri|;ht,  though  it  w^  not  proved  that  a  particnl|ir  sum 
coming  from  a  particular  person  on  a  parliculkr  occasion,  Wiisem" 
bezzled  by  Uie  prisoner.— R.v.'W/rtM,  1  \jag.  News,  41,  followed.* 

Case  Reserved' by  the  Court  of  Queen's  Bench,  dis- 
trict of  Bedford  (Croyrn  side),  Lynch,  J.,  March  10,  1890, 
as  follows  •— 

The  prisoner  was  arraigned,  tried,  and  found  guilty  on 
the  5th  March,  18910, on  the  following  indictment: 

'  Edward  Slack,  of  theWillage  of  Waterloo  in  said  dis- 
trict of  Bedferdi  on'  the  24th  day  of  the  month  of  January,' 
1889,  at  the  village  of  Waterloo  aforesaid,  being  employed, 
in  the  public  SAlrvice,  to  wit,  as  secretar^trcasurer  of  the 
corporation  of^he  township  of  Shefford,  a  municipal  cor- 
poration, and  dk  body  politic  and  corporate,  and  leaving 
its  ofiice  and  place  of  business  in  the  village  of  Waterloo 
aforesaid,  and  being  intrusted,  by  Virtue  of  sjach  employ- 
ment, with  the  receipt,  custody,  management  and  control 
of  certain  money  to«ithe>amoun{  of  $5,207.98,  the  property 
of  the  corporatiojn  of  the  township  of  Shefford  aforesaid, 
did  1;hen  and  at  different  times  whilst  he  was  so  employed, . 
and  by  virtue  of  suoh  employment,  receive  and  take  into 
his  ppssession  certain  sums  of  money  to  a  large  amount, 
to  wit,  to  the  amount  of  said  sum  of  $5,207.98,  the  pro- 
perty of  said  corporation  of  the  township  of  Shefford,  and 
thersaid  money  amounting  to  said  £um  of  $5,207.98,  then 
fraudulently  and  feloniously  did  envbezzle^and  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the 
said  Edward  Slack,  in  manner  and  form  aforCSatid,  the 
IsJud^mo^ey  amounting^  to  aaid  sum  of  95,*J07.98,  the  pvo^ 
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perty  of  the  said  corporation  of  the  township  of  Shefford.  - 
^  feloniously  did  steal,  take  and  carry  away,  agailist  the, 
torm  of  the  statute  in  such  case  niadc  and  prpvid(J4^etc. 
^     And  the  jutors  aforesaid,  tfpoh  their  oath  aforesaid. 
;    further  present  that  ^he  said  Edward  Slack,  on  the  24th 
January,  1889.  aforesnia,  at  the  village  of  Waterloo  afore- 
8Md.  being  employed  in  the  publfe- service,  etc.  (reeUal  a, 
a6oM),:  and  being  intrusted,  by  virtue  of  said  employment, 
With  the  receipt,  custody,  management  and  control  of 
certain  money  |o  the  amound  of  111,280.60.  the  property 
ol  the  9aid  dorporation^f  the  township  of  Shefford.  did 
!u    ..t*'?/**®''*'  and  at  different  times,  on  and  between 
the  5th  May.  1885.  and  40th  Januar^.  1889,  and  while  he  ' 
was  so  employed,  and  in  virtue  of  such  employment,  re- 
ceive and  take  into  his  possession  fcertain  sums  of  money 
amounting  to  and  forming  said  sum  of  $ll,280iis0,  the 
property  of  said  corporation  of  the  township  of  Shefford 
and  a  part  thereof^  wit,  the  sum  of  ♦5,20*7.9'8,  the  money 
and  property  of  saiS  corporation  of  the  township  pf  Shef- 
ford, then  fraudulently  and   feloniously  did  embezzle, 
and  so  the  jurors  aforesaid,  upoil  their  oath  aforesaid,  do 
say  that  the  said  Edward  Slack,  in  manner  and  form 
aforesaid,  the  said  money  amounting  to  said  sum  o^  |5  - 
207.98,  the  property  of,tte  said  -  corporation  of  the  town- 
ship  of  Shefford,  :feloniously  did  steal  and  carry  awiw 
against  th^  form  of  the  statute,  etc'  !     '  ^' 

i  At  the  trial  it  was  proved,  and  I  so  charged  the  jury, 
that  prisoner  was  appointed  secretary-treasurer  of  the' 
corporation  of  the  township  of  Shefford,  on  the  4th  May, 
4886.  and  thai^  he  colitinued  to  act  as  such  until  the  24th 
January,  1889,  when  he  was  dismissed  ;  that  on  tlie  said 
4tft  May,  1885,  he  received  from  his  predecessor  m  office 
the  sum  of  $l,m.87  :  that  o*n  the  Slst  December.- 1886, 
he  had  on  hand,  or  should  have  ha^  aocoMing  to  his 
books,  after  deducting  payments  from  recerots,  a  balance 
of  11.128.74 ;  that  on  the  81st  Dec.  1886.  he  had  on  Hand/ 
or  should  have  had  acco^ing  to  hisliooks.  a^er  deducting/ 
paymepts  fgom  receintR.  a  balancfl'of  |?„'^8O90;  that  or 
the  10th  January,  1889,  he  had  on  hand,  or  should.have 
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had  according  to  his  books,  a  balance,  fcfter  deducting 
payments  from  receipts,  of  16,207.98,  "which  he  could  not 
and  did  not  account  for  ;  that  from  the  Ist  January,  1887, 
inclusive,  he  had  received  as  such  secretary-treasurer  up  to 
said  10th  January,  1889,-  the  sum  of  ♦11,280.60,  and  during 
the  same  period  had  paid  out  the  sum  of  $6,022.62,  leav- 
ing the  said  balance  of  |6,207.98,  which  he  should  have  , 
had  on  hand  on  tht^  said  10th  January,  1889.  according 
to  his  books,  and  which  he  could  not  and  did  not  account 
for;  that  said  sum  of  $1 1,290.60  received  by  prisoner 
during  said  pt^riod,  was  composed  of  th6  balance  of  the 
year  1886  and  of  many  smaller  amounts  received  at  va- 
^  rious  and  different  dates,  and  that  said  sum  of  #6,022  62 
disburtetl  by. him,  was  similarly  composed  ;  that  prisoner 
did  not  during  the  year  1888,  submit  any  statement  of 
his  accounts  for  the  year  1887,  although  frequently  asked 
to  do  so  in  an  informal  manner  by  the  mayor  and  coun- 
cillors of  the  township  of  Shefford  ;  that  no  auditors  w§re  * 
named  for  1888,  and  no^  audit  of  prisoner's  accounts  for 
1887  was  made ;  that  prisoner  had  made  no  entries  ot 
receipts  in  his  cash  book  after  the  4th  June,  1888,  but  a 
memo,  of  receipts  given  by  him  after  that  date  wa?  found 
on  the  stubs  of  his  blank  nreceipt  book  ;  that  on  the  said 
24th  January,  1889,  prisoner  admitted  the  correctness  of 
the  said  balance  of  $5,207.88,  as  shown -by  the  audit  of 
hip  accounts,  remarking. at  the  same  time  that  it  was  not 
so  much  as  they  first  said  it  was,  that  it  might  have  been 
worse,  that  he  had  no  money ;  that  he  had  aiarge  family, 
and  that  the  money  was  gone ;  that  ou  said  24th  January, 
1889,  prisoner  said  he  would  give  seourity  for  said  ba- 
lance, and  both  he  and  his  wife  made  certain  propositions 
in  that  direction  to  the  mayor  and  councillors,  which 
could  not  be  accepted ;  that  a  civil  action  is  now  pending 
in  the  Superior  Court  for  said  district,  against  the  pri- 
soner for  the  recovery  of  the  sum  of  ^5,729.65,  which  in- 
cludes said  sum  of  $5,207.98,  and  which  among  other 
things  asks  that  prisoner  be  condemned  t9  render  a  true 
and  correct  account,  andto  which  action  prisoner  has  not 
pl^n^la^,  aiiH  hHB  been  foreclbBed  from  pleading;  that  on 
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the  27th  February,^!  ^!)0,  prisoner  made  to  the  mayor  and 
councillors,  at  an  pfonhal  meeting  which  he  himself  con- 
vened, a  proposition^  .for  the  settlement  of  said  civil  suit, 
oflTuring  c«rtHin^  set/Wities  to  the  value  of  |2,000,'lind  a 
confession  of  jt|dgme!ht  for  $1,000,  which  h0  thought  he 
might  be  able  sometime  to  pay,  saying- that  he  had  no 
money,  andthitj^if  it  was  thought  better  he  Wiiuld  con- 
fess judgment  tor'the  whole  balance  after  dodubting  the  - 
12,000,  although  it  was  very  dotibtful  if  he  coqI4  ev^r 
pay  it,  which. proposition  has  not  been  accepted.    V 

After  the  conclusion  of  the  case  for  the  Orovvn  tlitevpri- 
Bonor  called  net  ^itnt^HS  for  his  defence.  ■-♦^ 

From  all  the  foregoing  facts,  established  by  a  numbin; 
of  witnesses,  by  the  books  of  the  corporaiion  kept  by  i'H^.K 
prisoner  himself,  and  by  the  admissions  made  by  the'^N^' 
prisoner,  I  felt  it  to  be  my  4uty  to  distinctly  charge  the 
jury  that  the  crime  as  laid  in,  the  indictment  had  been 
unequivocally  brought  home  to  the  prisoner,  and  that  its 
essential  ingredient,  the  fraudulent  conversion,  had  been 
abundantly  proved. 

During  the  "trial  prisoner's  counsel  objected  to  the  in- 
troduction of  evidence  of  a  general  deficiency  of  monies 
that  ^ght  to  be  forthcoming,  as 'sufficient  to  sustain  the 
indictment,  and  contended  that  there  must  be  proof  of 
the  embezzlement  of  some  particular  or  specific  sum. 

I  have  deemed  it  my  duty,  in  the  exercise  of  the  dis- 
cretion confe^ed  upon  me  by  statute,  to  reserve  fhe  above 
question  of  law  for  the  consideration  of  the  justices  of 
theOourtfor  Crown  c^es  reserved,  to  wit,  the  Court  of 
Queen's  Bench  on  the  appeal  side  thereof. 

March  21,  1890.] 

O.  B.  Baker,  Q.  G.,  for  the  prisoner.     " 

T:  H.  D«^  for  the  Crown. 

DoBiON,  C.  J.,  said  thtit  there  was  no  question  on  which 
there  had  be6n  greater  difference  of  opinion  among  Eng- 
lish writers  and  judges.  Formerly  .it  was  necessary,  on 
an  indictment  for  embezzlement,  to  prove  the  particular 
kind  of  money  embezzled.  It  was  obviously  a  matt\tof^ 
extreme  difficulty  to  prove  the  embezzlement  of  particn-   _ 
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lar  money  by  a  servant,  which  had  never  been  in  the 
possession  of  the  master,  and  the  law  had  been  changed. 
But  a  difficulty  still  remained,  whether  it  was  necessary 
in  a  case  of  embezzlemeiit  to  prove  that  a  specific  sum 
had  been  embezzled,  or  whether  proof  of  a  general  de- 
ficiency would  support  the  charge.  On  this  question 
there  had  been  opusiderable  difference  of  opinion.  After 
referring  to  several  of  the  English  cases,  the  Chief  Justice 
cited  the  Olais  (;a8e  which  occurred  in  Montreal  in  1877 
(1  Ijog.  News.  41),  in  which  it  was  held  that  a  bank  clerk 
may  be  convicted  of  embezzlement  on  proof  of  a  general 
deficiency  with  evidence  of  unlawful  appropriation, 
though  ho  preciise  sum  paid  by  any  particular  person  on 
a  particular  occasion,  wa|  proved  to  have,  been  taken. 
He  could  see  no  d^fTorence  between  the  case  of.  Glass 
and  the  prcsei^t  one,  afhd  the  conviction  must  therefore 
be  maintained. 

Judgment :  ' 

"  It  is  considered  and  a^ndged  and  finally  determined 

, that  in  the  opinion  of  this  Court  the  proceedings 

had  or  taken  in  the  said  Court  at  Sweetsburg  are  regular, 
that  the  ruling  of  the  judge  presiding  the  said  Court  of 
Queen's  Bench  is  correct,  and  that  no  reason  hath  been 
{Msigned  by  a^d  on  behalf  of  the  said  Edward  Slack  suf- 
ficient to  set  aside  the  conviction  on  the  indictment  in 

this  cause."  "       ^      ■         ' 

^  '  .       .^  •     Conviction  maintained. 

G.  B.  Baker,  Q.  C,  for  the  prisoner. 

T.  If.  Di#y  for  the  Crown.  .        ^^     ^^ 
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January  26,  1891. 
Coram  Dorion,  0  J.,  Orohr,  Dkuy,  Bomt,  Dohkrty,  JJ. 
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Obtaining  a  valuable,  ucurity  by  false  itrelenc9i' 
—Amendment  of  indictment. 


•CuncefUment 


%* 


The  priaotiora  oltUiiied  a  atilMuiription  for  »  flremen'H  fiiiKl,  cononaling  ^ 
tlitt  rai;t  ttiHt  oue-tliini  oiily  of  tlio  amount  wwt  U)  ko  to  the  hind.  The  v 
■uhaurlber  d«|Mwe«l  that  h«  wuuld  not  havo  aulworilietl  if  thia  faot^ 
had  h«en  diacluaud  to  him. 

Hau>: — 1.  That  the  conceahnent  aa  to  the  a|>|ilication  of  the  amonnt  con- 
atituted  a  fatae  pretonoe.  j  s^^ 

2.  The  amendment  of  the  indiutmi^t,  by  atilMUtutinK  tlie  namebf  a-ilife.- 

ferunt  iteraoii  for  the  pnnton  name<i  in  tJitoNndictniont  to  wliom  the 
falao  rapruaenlationa  wero  ma<le,'iB-juHtitiublo; 

3.  The  cheque  of  a  Arm,  Iwfore  it  ia  «ntiorsed  by  tlio  |myee,  and  while 
>    atill  in  tlie  handa  of  (*<|P  of  tlie  memben  of  tlie  Urm,  ia  not  a  valuable 

a«ivurity  within  tliu  tvraia  of  the  Larceny  Act,^.H.(l,  ch.  164« 


h 


Case  rssbrvbd  by  fhe  Court  of  Queen's  Bench,  Crown 
side,  Montreal  (DoBiON,  C.J.,  iH>esiding),.  at  the  trial  of 
Ford  and  Graham,  on  it  charge  of  having,  on  th^  2Dth  of 
May,  1890;  obtained  by  false  presences  from  John  S.  AUpn 
a  valuable  security,  to  wit^^a  cheque,  for  |l0O  the  pro-T 
perty  of  Andrew  Allan  and  othess,  the  Said,  false  pre- 
tences not  described.  •  » 

The  questions  submitted  for  the  a^udication  of  the 
Court  are  the  following :  lo.  Did  the  representations  m%de 
by  the  prisoners  to  Andrew^  Allan,  that  they  were  inaking 
a  collection  for  the  firemen's  fund,  without  declaring  that 
two-thirds  of  the  money  collected  would  be  returned  to 
them  for  their  services,  constitute  a  false  pretence  which, 
under  the  circumstances  proved,  could  justify  a  verdict 
.^of  guilty  for  obtaining  a  valuable  security  by  false  pre- 
tences ? 

2o.  Was  the  cheque  of  H.  &  A.  Allan  before  it  was  en-, 
dorsed  by  the  {Htyee,  and  while  still  in  the  hands  of 
Andrew  ^Wko,  a  member  of  the  firm  of  H.  &  A.  Allan,  i     7^ 
valuable  security  within  the  terips  of  the  Larceny  Act| 
ch.  164  of  the  Jtevised  Statutes  of  Canada  ? 
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Uo.  Wuit  the  Cyourt  juHtii'h'd  hy  law   iu   allowing  (hf 
ii.tin.1     nmemlmout  proponod,  to  tnlNttitutu  th»>  imin«  of  Aii<lr»«w 
rar.iA<i»h..n  ^ij^,,  fjj,  ijjj^  of  John  a.  Allan  in  th«  indiotmwnt? 

'  If  all  three  quoRtionn  arw  tlccidwd  jn  tho  afHrmtttive  th«« 
verdict  and  t.onvii;tion  of  th»i  pri(i6nt>rH  tthould  b«  inaiu- 
tuinod,  but  if  any  one  of  them  is  unnwered  iu  the  uegattvo, 
then  the  verdict  and  couviotjon  ought  to  be  quuiihed  and 

■   ■  • 

annulled. 

I  pronounced  no  snutence,  and  the  prinoners  are  now 
detained  in  the  common  gaol  of  this  diitrict  pending  the 
-      -      decision  of  the  Court  on  the  (lueitionH  hereby  reserved. 

January  16,  1891.]  ^ 

/J.  C.  Soti/A  for  the  prisoner.       *■  ,' 

S/-7«a«  for  the  Crown. 

DoRiON,  C.J. :—     . 

Questions  of  considerable  diliiculty  and  importance  arc 
presented  by  this  case.  Ford  a^d  Graham  were  tried  on 
II  chi^rge  of  having,  on  the  2J)t^May  hist,  obtained  by 
false  ptet.ences  from  John  8.  Allan  a  valuable  security, 
viz.,  a  cheque  4br  |100,  the  property  of  Andrew  Allan 
and  others.  John  13.  Allan  was  the  second  witness,  and 
when  asked  to  whdiQ  he  gave  the  cheque,  he  replied  that 
he  gave  it  to  his  father,  Andrew  Allan,  and  that  he  had  no 
communication  with  the  prisoners.  So  it  was  evident  that 
the  case  must  fail  os  presented  in  the  indictment.  The 
Crown  prosecutor  then  moved  to  substitute  the  name  of 
Andrew  Allan  for  John  S.  Allan.  This  was  granted  and  the 
case  proceeded.  The  Court,  at  the  conclusion  of  the  base  for 
the  Crown,  ruled  that  there  was  sufficient  evidence  for 
the  case  to  go  to  the  jury,  and  the  prisoners  were  con- 
victed. The  Court,  however,  had  considerable  doubt  on 
some  points,  and  reserved  three  questions  for  the  consi- 
deration of  the  full  bench,  li  ^P' 
I  The  facts  of  the  case  as  disclosed  by  the  evwenoe  are 
tifat  Ford  and  Graham  went  to  Benoit,  Chief  of  the  Fire 
department,  and  proposed  to  him  to  establish  a  benevolent  ^ 
fund  for  disabled  firemen.     Mr.  Benoit  replied  that  he 


f 


/;^s. 


would  be  glad  to  see  it  carried  out.    The  prisoners  said 
they  proiwsed  to  publish  a  souvenir   work,  containing 
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tketchen,  «tc  ,  and  advertisementM,  and  that  one-third  of 
the  tubscriptionM  wottld  go  to  that,  onoHhird  to  thi>m- 
selvei  for  their  troable,  on^-third  to  the  fond.  The  pri- 
soners sabsequently  called  u|H)n  several  parties  and  oh* 
tained  snbNoriptionN  to  the  nniount  of  iihoiit  |1,400,  int^lud- 
ing  a  cheque  for  flOO  from  Mr.  Andrew  Allan,  which  they 
obtained  by  representing  that  they  were  collecting  for  a 
firemen's  fund.  The  cheques  were  made  payable  to  the 
order  of  Mr.  Henoit,  Chief  of  the  Fire  Department.  They 
did  not  disclose  th  Mr.  Allan  that  they  were  to  have 
two-thirds  of  the  amount  for  the  purposes  above  jmen- 
tioned,  and  Mr.  Allan's  testimony  was  positive  that  if  he 
had  known  this  fat^t  he  would  not  have  subscribed. 

The  first  question  reserved  is  whether  the  cx>ncealmipnt 
of  the  fact  that  the  whole  was  not  to  go  to  the  firemen's 
fund  was  sufficient  to  justify  a  verdict  of  obtaining  a 
valuable  security  by  false  representations.  On  this  point , 
the.  Court  .has  come  to  the  conclusion  that  there  was 
a  false  representation.  The  concealment  of  the  fact  that 
part  of  the  amount  was  to  be  devoted  to  other  purposes 
was  equivalent  to  a  false  representation. 
*  Another  question  reserved  VMP  whether  the  Court  was 
justified  in  allowing  the  amendment  proposed,  to  substi- 
tute the  name  of  Andrew  Allatt  for  that  of  John  S.  Allan 
in  the  indictment.  It  was  not  a  case  of  a  clerical  error 
being  committed  in  a  name,  there  bein^  two  persons  in 
the  office  bearing  thette  names  respectively.  It  changed 
the  person  to  whom  the  false  representations  were  madt, 
and  the  person  who  gave  the  cheque  to  the  prisoners. 
After  reviewing  the  decisions  and  authorities  on  thnr 
question,  the  Court  has  come  to  the  conclusion  that  the 
amendment  Was  one  which  might  properly  be  allowed^ 
'The  last  question  reserved  was  whether  the  cheque  of 
H.  Sc  A.  Allan,  before  it  was  endorsed  by  the  payee,  and 
while  still  in  the  hands  of  Andrew  Allan,  a  member  of 
the  firm  of  H.  &  A.  Allan,  was  a  valuable  secuHty  within 
the  tern^s  of  the  Larceny  Act.'  Oil  this  question  there  are-- 
few  precedents,  and  these  datp  back  a  good  many  years. 
In  one  —  the  oldest  of  three  decisions — the  Court  held 
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that  a  note  payat>le  to  order  was  not  a  valuable  secarit} 
in  the  hands  of  the  maker.  In  the  other  two  caM^f^e 
'»'**^'^'"  instrument  was  payable  to  ^ever,  andjU-^rfiw  held  a 
valuable  security.  I, have  felt  conside^tble  doubt  on  this 
•  point,  and  in  this  Court  I  find  that  two  of  my  colleagues 
entertain  que  opinion,  aiid  the  other  two  hold  a  contrary 
opinion,  sd  that  I  am  under  the  necessity  of  determining 
what  the  judgment  of  the  Court  should  be.    My  doubts 

are  not  removed  by  the  examination  I  have  made  of  the 

law,  but  upon  the  whole,  I  am  disposed  to  hold  that  the 
cheque  in  the  hands  of  Andrew  Allan  was  not  a  valuable 
security  within  the  meaning  of  the  law.  If  there  had 
been  another  count  in  the  indictment,  that  the  prisoners 
had  obtained  the  piece  of  paper  on  which  ihe  cheque  was 
written,  or  if  the  indictment  had  alleged  that  they  ob- 
tained the  cheque  of  H.  &  A.  Allan  with  a  view  to  mak- 
ing it  a  valuable  security,  the  conviction  might  have 
been  sustained.  ^'-s 

Judgment : 

"  It  is  considered  and  adjudged  and  finally  determined 
by  the  Court  now  here,  pursuant  to  the  statute  in  that 
behalf,  that  the  evidence  adduced  did  not  justify  a  verdict 
of  obtaining  a  valuable  security  by  false  ^pirj^tences,  and 
that  the  said  prisoners  ought  not  t»  have  Been  convicted, 
and  their  conviction  is  therefore  quashed  and  set  aside." 
Conviction  quashed,  (')  Baby  and  Boss6,  J  J.,  diss. 

Maclareu,  Leet,  Smith  Sf  Smith  for  the  prisoner.        ^ 
S^-Jean  for  the  Crown.      ■/■-:--■- f-:^:yr  :■[---- r--';;^——^^ 

:■.■..  '(j.  K.);, ;;°--    v..  -.'-'■'■  i  ■'.  -  -V'  '.-'-:  -^^  '"''■- 

'         -    .       ..         '■  ■..._.'  -     .■.  ■'       •  ■■        .   . 

(')  The  Chief  JdStioe  suggested  that  the  case  should  be  taken  to  the 
Supreme  Court  of  Canada,  in  order  tha£  tlie  opinion  of  tliat  court  might 
be  obtained  on  the  point    No  appeal,  however,  was  prosecuted. 
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'  "  ;  January  26,  l691. 

Coram  Cross,  Baby,  Boss^,  Doherty,  JJ.      ' 

,     GEORaE  DAVELUY  etalu-quak 
*  (Plaiittif sin  Court  belmo,) 

App^LIiANTS; 


LA  sooilrri:  canadienne  franqaise  de  cons- 
truction de  Montreal, 

'  c  (Defendant  in  Court  Mow,) 

Respondent. 

BuUding  Society^  Ptedge—Irregular  transfer  of  shares^    " 
Insolvmcy— Rights  of  creditors,      j  "• 

A  by-law  of  a  building  gocietj  requited  tiiatashareholder  should  have 
eaUefled  all  his  obligatiooi  to  the  society  lefore  he  should  be  at 
liberty  to  transfer  his  shares.    P.,  a  director,  in  contravention  of  the 
by-law.  induced  the  secretary  of  the  iipety  to  counteisign  a  transfer  • 
of  his  shares  to  the  Banque  Ville  Mali  as  collateral  security  for  an 
amount  he  borrowed  from  the  bank,  and  it  was  not  until  P.'s  assign- 
ment in  insolventjir  that  the  other  directors  of  the  society  knew  of" 
^  the  transfer  to  the  bank.    At  ^e  time  of  £is  assignment  P.  was  in- 
P  debted  to  the  society  in  a  sum  of  »3,744,for  which  amount,  under  the 
by-law,  his  shares  werd  charged  as  between  P.  and  the  society.    The 
society  immediately  paid  the  bank  the  amount  due  by  P.  and  took 
an  assignment  of  the  shares.    The  shares  being  wor*  more  than 
the  amount  due  to  the  bank,  the  curator  to  the  insolvent  eeUte  of  P. 
brought  suit  claiihing  the  shares  as  forming  part  of  the  insolvent's  ^ 
estate,  and  with  the  action  tendered  the  amount  due  by  P.  to  the 
bank.   The  society  claimed  that  under  the  by-laws  the  shares  were 
pledged  to  them  for  the  whole  amount  of  P.'s  indebtedness  to  them. 
The  Superior  Court  held  that  the  payment  by  the  socie^  of  the 
bank's  claim  annulled  the  transfer  made  by  P.  in  fcand  of  the  so- 
'Ciety's  rights,  and  that  the  shares  in  question  must  be  held  as  having 
always  been  charged  under  the  by-law  with  the  amount  of  P.'s  ip- 
"\        debtedness  to  the  society,  and  t&at  his  creditors  had  only  the  same 
-     rights  in  respect  of  these  shares  as  P.  liimself  had  when  he  made 
the  abandonment  of  his  property,  vis.,  to  bet  the  shares  upon  pay- 
ment of  P.'s  indebtedness  to  the  society.    On  appeal  to  the  Queen's 
Bench : 

Hmj>:— That  the  poaswsHinn  of  ^ji^thanw  hsd  piwnod  fh>m  P.  io  the 
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meiit  of  its  advano-ii  tlieiwmi,  was  vwttwl  in  P..  amJ  passed  to  li is  «»• 
ditors  upon  bis  insolvonty  ;  and  that  iifler  !*.'»  iimt.lvency  it  was  fiot 
competent  fpr  the  society  to  at■q^ire  any  privilege  or  pledge  over  the 
shares  to  the  prejudice  of  P.'s  creditors  by  paying  the  claim  of  the 
■  I,-,  bank.  ■  '  -^ 

Appeal  from  a  Judgment  oif  the  Superior  Court,  Mon- 
treal (Davidson,  J.),  May  9,  1889,  dismissing  an  action 
brought  by  curators  The  learned  judge,  in  delivering 
the  judgment  appealed  from,  made  the  following  ob- 
servations : ^ — :~^- — -'-./■  - — ■ "  "^'"■.  --^    '  ;:■■"  ■  \  "' :  ■ 

^^Plaintiffs,  taking  this  action  in  their  quality  of  curator 
to  the  insolvent  estate  of  C.  F.  Picard,  deposit  $1,664.48, 
and  pray  that  twenty  certi^in  shares  of  the  society's  stock 
be  declared  their  property,  aud'the  defendant  ordered  to 
so  enter  the  shares  upon,  its  books,  or  in  default-of  so  do-* 
ing  be  condemned  to,pay  $4,000.    On  the  other  hand  the 
defendant,  by  reason  of  the  facts  set  forth  in  its  plea,  and 
which  I  shall  presently  relate,  declares  its  readiness  to  so 
register  the  stock,  but  only  on  payment  of  the  said  de-^ 
posit  and  of  $8,744,  with  interest  from  the  25th  of  Fe-'' 
bruary,  1886. 

As  collateral  security  for  loans  aggregating  $1,550, 
Picard  on  the  17th. March,  1882,  transferred  ten  shares 
knowh  as  livret  274,  and  on  the  22nd  December  following 
ten  other  shares  known  as  livret  22  to  the  Ban^ne  Ville 
Marie.  These  transfew  are,  as  req^uired  by  by-law H, 
entered  in  the  transfer  book,  signed  by  the  transferor  and 
transferee,  and  countersigned  by  the  secretary-treasurer. 
Nevertheless,  says  the  society,  they  were  severally  null 
and  void,  because  by  that  same  by-law  no  transfer  could 
be  made  until  all  obligations  toward  the  society  had 
been  met,  and  Picard  being  at  that  time  largely  indebted 
to  us,  only  got  these  entries  to  be  made  through  dishonest 
collusion  with  the  secretary.  Of  the  fact  thatth^e  transfers 
existed  the  society  only  became  aware  in  )''ebru«ry,  1886,' 
and  being  Certainly  good  as  reg;»rded  the  Banque  Yille 


.\ 


*  Bot  on  appeal  to  the  Snpiwme  Court  of  Canada,  the  judgment  of  the 
Queen's  Bench  was  reverted.  ttnJ  the  original  judgment  rpstored.— 15 
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Marie,  its  claim  was  paid  off.  and  a  subrogation  tak6n       i»'. 

(dated  11th  March,  1887)  of  all  its  rights.    It  is  this  sum     »«S'"' 

of  money  which^the  plaintiffs  tender  with  their  demand %|SSJS,To„""«  ' 

for  the  delivery  of  the  shares,  white  the  plea  asserts  that 

these  same  shares  were  taken  from  it  by  fraud,  and  must 

be  held  to  protect  the  loans  made  to  Picard  by  the  society 

on  their  iissumed^ possession  and  security.    When  Picard 

made  his  transfers  to  the  bank  he  owed  the  society  in 

the  neighborhood  of  $1,000^  and  by  the  25th  February,  _       _     _ 

1885,  renewals  and  hew  loahs  had  brought  .the  amount 
up  to  18,744. .;  This  was  and  still  is  represented  by  a  de- 
mand note,  which,  as  on  the  occasion  of  each  preceding  ^ 
settlement,  specially  covenanted  that  his  stock  was  trans- 
ferred to  and  hel^jpe  society  as  collateral  security,  to 

be  by  it,  in  case Ji|l|  default,  taken  in  payment  and  sold 
without  any  ^gggi^iimeure  being  necessary.  At  the 
date  of  this  last  renewal,  andr  indeed,  *up  to  February, 

1886,  the  directors'  board  of  the  society,  as  already  staled,  '    \' 
remained  in  ignorance  of  the  fact  that  its  security  had 

passed  into  the  hands  of  the  Banque  Ville  Marie  so  far 
back  as  1882.    Of  these  directo^rs  Picard  was  on^,  and  he 
also  kept  the  books.    By  imposing  the  influence  of '  his 
position  upon  the  secretary-treasurer,  and  by  solemnly 
promising  to  pay  the  bank  almost  instantly,  he  induced 
the  latter  to  betray  his  trust  by  entering  and  counter- 
Mgning  the  transfers.  It  is  of  transfers  so  secured  that  the 
plaintifts  liow  ^ek  to  take  advantage,  anS  to  deprive  the 
defendant  of  its  security  by  claiming,  1.  That  the  trans- 
fers to  the  bank  <li vested  the  society  of  whatever  rights 
it  had;  2.  TZhat  the  isociety . made  claims  upon  Picard's 
estate,  in  w l^h  they  are  recognized  ;  8.  That  the  society 
tendered  the  amount  of  the  loans  to  the  bank  and  called 
for  the  stock  ;  4.  That  as  a  non-permanent  building  so- 
ciety it  could  not  loan  upon  the  security  of  its  shares,      > 
and  any  by-laws  td  that  effect  are  ultra  vires ;  6.  That  the 
declaration  and  pretended  transfer,  contained,  in  the  note 
are  of  no  avail,  as  transfers  of  stock  could  only  be  made      ' 
in  the  manner  prescribed  hy  the  society's  regulations. 


By-law  11  runs  thus :  ''  A  uetta  An.  lA  a^dfetfe  tiendia 
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"  uu  livjro  de  transfer,  et  tout  transport,  pour  6tre  valab|e, 
^  "  duvTi^ipfu  sigii^  p^r  le  cedaAt  ct  lu  Otissionndirt;,  et  uqu- 
tw*  "  tre-signC'  par  lo  secrfelaire;.^  Aucuu  -  transport  ne  pourra 
"^tre  fait  araut  que  ie  cddant  ait  Batisfait  ^  toutvs  ses 
"  obligatious  eiivers  la  s6ci6f^,  et  la  societe  ne  sera  tenue 
"  de  reconnaitre  tel  transport  que  lorsqu'il  aura  6t6  fait 
"  dans  la  fprnle  ot  aux  conditions  proscrites  par  le  present 
"  article."  '  This  hy-l&W  was  in  this  and  ip  all  like  leases 

I  made  simply  fBir  the  protection  of  the  cOrporatJdn,  espe- 
cially as  between  one  of  its  members  anditselt^  'Even  as 
between  others  it  may  be  stated  as  an  expression  of  the 
general  law,  that  while  no  transfer  df  stock,  unless  made 

.by  sale  under  execution,  is  valid  until  entry  thereof  is 
m|ide'in  the  books,  it,  would  sHll  be  declaratory  «of  and- 
exhibit  the  rights  of  °  the  parties  thereto  towards  each 
other.  R.  S.  Q.,  sec.  -^83.  Seeing  that  jit  is  in  quasi  pos- 
session of  its  own  shares,  such^  a  contact  as  is  now  chal- 
lenged would,  lOnder  any  circttinstances,  surely  be  effec- 
tive, even  without  the  broad  terms  of  the  by-law  which,  ^ 
i^not  vitta  vtresTmakes  shi»res  impossible  of  transfer  until  ; 

'  the  8ttt,isfaction  of  all  th^  shareholders*  obligations. 
,  In  the  present  case  the  form  of  the  notes  puts'  the  terms 
of  the  loans  beijtohd  doubt,  and  emphasizes  Picard's  frauds. 
The  society  existed  under  C.S.LC,  cap.  69,  a^d  by  thfe 
amending  Act  42-83  Vic.,  cap.  Sarsec.  4,  was  authorized 
to  make  loans  on  the  security  of  its  shares.  The  mo- 
ment tl\e'  directors  kn6w  of  Pieard's  frauds,a  tender,  was 
made  to  the  bank  of  the  amount  of  its  loans,  and  the  re- 
turn of  the  stock*  called  for.  This  was  necessary,  for,  as 
regarded  the  bank,  the  transfers  were-good.  -  At  first  the 
bank  declined  to  do  more,  than  disc^^ge  the  debt,  re- 
fusing to  hand  over  the  stock  without  J^icard's  concur- 
"rence.  Wct  on,  however,  it  took  payment  and  sub- 
if^gated  the  society.  I  cannot  see  that  in  either  of  these 
incidents  there  was  any  acquiescence  in  the  irands  bom- 
mittejd  upon'  the  society. ;  on  the  contrary,  both  the  deed 
pf  protest  and  the  deeid  of  subrogation  contun  special  ro- 
sier ves  of  all  its  rights.  Nor  does  itlk^l  anything  to  the 
plfohtiltii  tfiatrthe  secretary,  in  an  account  daiud  DBoem-' 


tselt'.  'Even  oh 
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Hnn  >t'  ^u**  t  ^^""^  '^**'*^  ^^**»  ^P"^'  1887.  mtfde  m^in.    -  V        ,  1 
tion  of  the  bank  trausfer.    These  were  his  own  r.o«^«.i     d.«..«     ^i 


d« 


tion  of  the  bank  trausfer.    These  were  his  own  persaniU     ^^» 
acts,  which  as  to  the  first  did  not  bring  knowledire  hbme^"'*'^''* 
to^he  directory  and  as  to  th*e  second  o^rated  no'^aiver        """"^ 

i^  aL^'"'^'^*'  ""^  ^^'*'^^'«  ^**«^«»  system  of  fraud 
toward^^hesocet jr.  his  use  of  his  authority  a-8  a  member     '' 
and  ij.  director  .to  tei^pt  the  secretary-treasurer  intoabe-       -V 
.  trayal  of  his  office,  and  his  obtai^ment  of  loans  on  th«   ^ 

'ZhU    T^  '^'''^^'  ^'^"d^do'ver  to  the  bank,  it  % 

^^ould  itfdeed  require*  peremptory^idding  on  the  part         '  * 

c^urt   o^saci^ifice  the  society  so  that  Pica^d's  estate  might         ' 
benefit  by  his  dishonesty.      •  .         -^       •■  ^ 

PlaintiflB'  action  is  dismissed  with  c3«k' and  deJ^nd' 
ajit.  as  prayed  by  iJs  pleas,  is  permitted  to'hold  o?  te4e«' 
'    ?>7^«»*;l?^P»yment  of  |1.6pO  paid  by  it  to  the  banky 
and  18,744,  Umount  of  its  loans  tqPicard  .:         ^  -* 

folW^^*"'***^*^^-^"'*^"'^^*  appealedfrom  wL  as; 
"Seeing  plaintiffs  take'thir:action  in  i^  qwiiit^  or 

f:^tf'  t^^u^J*^  tW  twenty.cert^i^  sl^at^s^f  ih^^ 
^  fendanf  8  stbck  be  declared  their  propprtyiuid  the  d^Wd- 
ant  be  ordered  to  ^^  enter  the  shares  upfiT^Sts  Ibodks.  or,  * 
on  defendant  not  so  doing.,be  pondemned  to^ay  |4  600  • 
_    "  feeing  .defeu4ant,  by  reason  of  the-  facts  s^  fotth  in 
Its  pleas,  declares  its.re^iiiess  to  so  register; bit  only  on=^ 
payment  of  the  said  amoi^nt  and  intftVest  bV  it  paid  to 
the  Baj^e  VMlcMarie.  and  of  |2,*40. amount  erf  loans^ 
re«3ei  ved  from  the  slfciety  by  P^c^d.  with  interest ; 

"  Conside/ing  that  as  collateral  security  for  loans  aggre. 
gatihg |l,550,Picard  on  (he  17th Mkrch; J882,  transSd 
ten  shares  of  defendant's  stock  known  as  livret  274-ind" 
on  ihe  22nd  December,  folio  wing  ten  othe^  shar^fenown  ^ 
as  hvret  22  to  the  Banque  Ville-Marie ;  . .  ^ 

"Considering  that  said  transfer^  having  been,  as  rel 
guired  by  by-l&w  11,  entered  in  the  transfer  book 
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the  Becrotary-trerturA,  were,  asiregarctp  the  bank,  in  good 
.         faith  and  indisputable ; 
^UwrS.tL'l'     "  Considering  that*  atthe  tiUe  of  said  *  Iransfera  Picard 
owed  arrears  for  said  stock  and  y»as  indebted  to  the  ik>- 
ciety  for  loans  made  on  the  secirity  thereof,  and  the  said  ^ 
jljansferp  wejo  "made,  in  defiande  of  said  by-law,  without  *^ 
tke  knowledge  of  the  society's  directors ;  -.  V   * 

"Considering  again  that  Piiard  was  a  m^ber  Mid 
director  of  the  said  society,  andjseemed-tohave  charg^  of 
the  books  thereof,  and  frauduleritly  imposed  his  authority 
upon  the  secretary-treasurer,  wbereb|,  under  certain  false 
pretences  as  to  immediate  payment  of  the  bank,  the  latter 
was  fraudulently  induced  , to,  betray  the  duties  of  his 
oflBice  and  to  secretly  make  said  transfers ; 

"  Considering  that  by  reason  of  said  collusion,  and  of 
diVers  other  devices  of  Picard,  the  society's  board  only 
became  aware  of  said  transfers  in  February,  1886,  and 
thereupon  protested  all  concerned  under  reserve  of  its 
rights,  tendered  to  the  bank  the  amount  to  it  due,  ?md 
called  for  the  return  of  the  stock*  which  the  bank  refused 
unless  with  Picard's  concurrence ;  • 

"  Considering  that  on  the  11th  of  March,  1887,  the  bank 
consented  to  said  retransfer,  and  acknowledging  the  re- ' 
ceipt  of  #1,649.90  from^he  society,  subrogated  the  latter 
in  all  its  rights  as  it  is  admitted  by  plaintiffs ; 

"  Considering  that  neither  said  protest  nor  said  subro- 
gation operated  any  waiveif  pr  destruction  of  the  defend-, 
ant's  original  rights  j  ^  *»l4Bf         .« 

"Considering  that  bylsaid  subrogation  defendants  are 
entitled  to  exercise  and  are  in  possession  of  all  the  rights 
of  the  Banque  ^ille-Marie  ; 

"Considering  that  on  the  26th  of  February,  1886,  Picard 
owed  the  defendants  for  loans  and  renewals  |8,744, 
as  shown  by  the  note,  defendant's  exhibit  No,  1 1  m 

"  Considering  as  appears  by  said  note  and  the  evidence, 
that  this  and  each  preceding  transaction  were  specially 
isecured  by  the  said  stock  of  Picard,  which  the  defendant 
either<fceld,  or,  though  the  devices  of  Picard,  believed  it  . 
hftid; 


o 
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"  Oonsidering  thtft  the  sfid  agreement  wa«  effective  as 
^  between  the  parties  thereto,  and  was  declaratory  of  and 
exhibited  their  rights  towards  each  other ; 

V  Oonsideriug  that  the  defendant  was  organized  under 
the  Consolidated  Statutes  of  Lower  Canada,  chap.  69,  and 
by  ,the  amending  Act,  42-48  Vict,,  chap.  82,  sec.  4,  was 
allowed  to  loan  on  the  sectitity  of  its  stock,; 

"  Considering  that  by-law  11  was  iXQUutlra  vires,  and  that 
as  a  member  of  the  society  Picard  acquiesced  th«^rein  and 
assented  thereto ; 

"Considering  that, the' claim's  dated  December,  mf, 
and  25th  of  April.  IBSt.in  the  hand-writing  of  the  de^ 
fendant's  secretary-treasurer,  Were  made  without  the  au- 
thority or  kHoi?!rledg^  of  the  directqus,  and  in  any  event 
do  not  bar  defendant  from  its  rightsl; 

"  Considering  the  plaintiffs  as  representing  PipardV  es- 
tate are  not  entitlpdJjB  b^fit  by  his  fraiJd  upe»i  defend- 
ants; .  ,    ■.,"*'"";■•     '■  -.„..■  ■  '-\  .-^r  ■,  '. 

** Considering  t^at. defendant  has  proved  the  maJeVial 
allegation^  o<its  pleas,,  and  that  plaintiffs\tender  is  insuf- 
ficient ;  ^  , 

"Doth  maintain  the  sai^  plea;  doth  grant  acle  to  the 
defendant  of  itsideclaratioft.that  it  is  ready  to  give  back 
and  deliver  to  plaintiff  h-qt*alU6  the  said  thiHy  share^  of 
1200  ejich,  known  under  livrel  numbers  274  and  22,  as 
well  as  the  notes  mentioned  in  the  declamtion,  upon  said 
plaintiffs  is-gualit^  paying  to  defendant  the  sum  or|8.744  . 
with  interest  thereon  from  the  26th  day  of  February; 
1886,  until  paid,  and  the  further  sum  of  ||1,604.48,  lunbi^t^ 
of  the  deposit  made  in  this  cause,  with  interest  ahd  costs ; 
doth  declare  the  said  transfers  of  the  17th,May  and  22hd 
December^  18^2,  of  said  twenty  shares  under  numbers  22 
and  274,,  made  by  said  Charles  Treffl6  Picard  to  the  said 
Banque  Ville- Marie,  null  and  void  as  regardsj^he  said  de- 
fendant anH  the  plaintifff^^^tM/A^,  with 

Nov.  17,  1890.J 

BHque,  Q.C.,  Jbr'the  appellants 
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Jan.  26,  1891.) 
Dairtiuy         Oboss,  S.,  delivered  the  judgment  of  the  Oonrt,  which 
%ll!lira'«tTon'!*  reversed  the  judgment   appealed   from   for,  the  reaaons 
which  follow : — 

"  Considering  that  the  twenty  certain  shares  of  the.ca^  . 
pital  stock  of  the  said  Sooi6t6  Oanadienne-Fran^aise  de 
Gonstruotioni  de  Montr6al,  claimed  by  the  appellants  by 
their  present  action,  were  originally  the  property  of  Ohar- 
les  Treffl6  Picard,  heretofore  a  member  and  director  6f 
the  said  society,  but  latterly  an  ini^vent ;  ' 

"  Considering  that  as  collateral  security  for  loans  ag- 
gregating 11,650,  the  siid  Picard,  on  thd  Ifth  March, 
1882,  transferred  ten  of  tlBe  said  shades,  known  as  /tvr«/ 
274,  and  on  22nd  December  following,  ten  other  of  the 
said  shares,  known  as  livret  2%  to  the  Banque  Ville-Marie,, 
by  transfers  duly  registered  in  the  transfer  book  of  the ' 
said  society,  whereby  the  possession  of  the  said  shares 
passed  from  the  said  Picard  to  the  said  Banque  Ville- 
Marie  with  the  sanction  of  the ,  said  societyt  n^anifested 
by ^  the  act  and  signature  of  their  secretary-treasuror, 
keeper  of  said  transfer  book,  whereby  the  possession  of 
said  shares  passed  to  the  said  Banque  Ville-Marie,  subject 
t9  be  restored  tathe  said  Picard  on  payment  of  said  ad- 
vances, and  could  not  for  want  of  possession  constitute  a 
pledge  in  favor  of  the  said  society,  by  reason  of  any  pro- 
vision in  their  by-laws  or  otherwise,  for  any  debt  .there- 
tofor«f  or  thereafter  created  by  the  said  Picard  towards, 
the  said  society ;  i<  _  ; 

"  Considering  thai  the  right  to  recbver  the  said  shares 
from  the  said  wnk,  on  payment  of  its'a4vances  thereon, 
^  was  vestf^  insaid  Picard,  and  passed  to  his  creditors 
upon  his  insdlvjency ;    ^      ,   \/ 

"Considering  that  long  before  the  11th  March,  188*7, 
the  said  Picard  had  become  insolvent,  having,  on  the 
I4ih  November,  1886,  4s  such  insolvent  made  an  assign- 
ment ;of  his  estate  jind  effects  for  the  benefit  of  his  cre- 
ditors, and,  after  such  insblVency,  it  was'  not  competent 
for  the  said  society  to  acqilire  any  privilege  or  pledge  over 
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the  said  shares,  to  the  prejudice 

of  the  creditors  of  the 
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said  Picard,  by  paying  the  claim  of  the  iatd  Baifque 
V  lUe-Marie,  for  th«  advanc«58  made  by  it  to  the  said  Picard,      -v-' 
I  on  the*ecttrity  of  the  said  sharris,  and  geUing  aubroirated  "S'^^'A  f- <»• 
in  the  rights  of  the  said  bank  by  transfer  from  the  said  '"•"'• 
bank  to  ty  said  society,  made  on  the  'llth  Mar^h.   1887 
other  than  to  be  reimbursed  the  amount  thus  paid,  to  wit'    ' 
the  sum  of  ll.SSO  and  interest  thereon;  ' 

,oc5'?"**''""'^  *****  ***"  appellants,  on  the  7th  May       ' 
1887,  duly  tendered  to  the  said  society  the  said  Sum  of    '     ■  - 
•1,660  and  interest,  demanding  that  said  society  should    "^^~"^ 
register  the  said  shares  in  their  books  in  the  u&me  of  the 
;   appellants  in  their  said  qualilty  ; 

.  ^"Considering  that  upon  the  insolvency  of,  the  said 
Ficard,  the  right  theretofore  vfested  in  him,  to  rjBcover  from 
the  said  bank  the  said-shares  upon  payment  of  its'said 
advances,  devolved  upon  the  appellants  in  their  said^ 
qualities,  as  representing  the  creditojrs  of  the  said  Picard 
and  the  cons^uent  right  to  recover  the  same  shares 
trom  the  said  sViety  to  whom  they  have  been  so  passed 
by  transfer  fromljwsaid  bank  ;  ^ 

"  Considering  thShni  the  judgment  rendered  in  this 
cause  by  the  Superior  Court  at  Montreal  on  the  9th  May 
1889,  there  is  error,  the  Court  now  here  dotjh  cancel! 
annuLand  set  aside  the  said  judgment,  and  proceeding 
to  render  the  judgment  which, the  said  SuJ^rior  Court' 
ought  to  have  rendered,  doth  declare  the  said  tender  so 
made  by  the  appellants  to  the  ^aid  society  o?i  the  7th 
May,  1887.  good  and«  valid,  and  doth  declare  the  said 
twenty  certain  shares  of  the  capital  8tO<ifeof  the  sifN^M- 
ciety,  to  be  the  property  of  the  said  appellants  in  their 
said  quality.-and  doth  further  order  the  Said  respondents, 
within  ten  days  after  service  upon  them  of  the  present 
judgment,  to  enter  and  register  the  said  shares  in  their 
books,  as  the  property  of  them  the  said  appellants  in 
their  said  quality,  and  in  default  thereof  to  pay  to  the 
appellants  in  their  said  quality  the' sum  of  #4,000  with 
interest  ^rom  the  date  of  such  default,  in  which  sumiind 
interest  .the  i^spondents  are  i^j  such  case  condemnedSfeid 
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!■*>        held  to  pay,  the  whole  with  ooats  as  well  of  this  Oour^ 
D*^'"'     an  of  Ihortid  Superior  OouTl. 
^IfrtriLiL*!'     flAqfikJ,  Lafontaine.Sf  Turgeon  for  appellaiitB.   '  ^ 
lH  M.  E.  Charjieniier  for  reapondont. 

■■#■  ''".   -'■-■*    '     '''~'~'      ■"''"^'    ■..■-..■  4   ■  ./i:- 

*   Jftttnafy  24,  ISftt; 


'  Cwani^  Croha,  Baby,  BoHHft,  JJ.,  Tait,  J  arf  hoe.- . 


-  JAMBS  H.  MERUHL,  « 

{Plaint^  in  Court  belttw), 
'  '  .  Appellant; 


AND 


It.  M.  RIDBR, 

{Defendant  in  Court  below), 

Respondent. 


[!'- 


r..!  t 


f   - 


I  i. 


Wa'er.courte — /{<g'A^  1o  control  flow  of  water. 

'^The  partiea  are  owners  of  mills  situated  upon  the  same  stream  (neither 
navigable  nor  floatable),  whigli  is  the  outlet  of  a  pond.  They  derived 
title  from  the  same  au(«ur.  Iteepondent  owned  the  dam  and  the 
land  at  tlie  outlet,  and  also  a  sawmill  and  a  saw  and  grist  mill,  some 
distaiire  down  the  streauh  and  Iwlow  appellant's  mill.  Respondentts 
title  was  anterior  to  tliat  of  appellant,  and  gave  right "  of  taking  and 
"  usiqg  the  water  from  the  pond,  down  to  Idw  water  level  on  the  dam 
"  on  the  sold  land,  witliout  hipdranoe  or  obstruction  on  the  part  of 
"  the  ssid  vendor,  his  heirs  orassigns."  Appellant,  who  had  %  saw 
mill  below  respondent's  dam  at  the  outlet  of  the  pond,  took  his  title 
subject  to  this  privilege.  , 

Hklu;— That  respondent  was  entitled,  under  the  cUnse  above  cited,  to/ 
control  the  flow  of  the  water  ttotn  the  pond,  and  to  the  use  of  the 
lorplus  water,  down  to  low  water  level  on  the  dam  a^tlie  ootlet,     , 

'     Appeal  from  a  judgment  of  the  Superior  Court,  diutriot 

nf  St.  Brancia  (Doherty,  1.),  June  27,  1887,  dismisaing 

the  appollaat*s  action. 

The  judgment  of  the  Court  below  was  in  these  terms  :— 

"  Seeing  that  this  action  was  instituted,  by  plaintiff  to 

Tecover  damages  from  defendant,  upon  tbwe  grounds. 
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First,  tor  Ion  of  tlrae^f  himnelf  and  men  ;  second,  for  loui 
«f  «ArningH  of  his  <pl$intftf«e)  Haw  mill  ;  and  third,  for 
injury  sustained  in  his  businoss  reputation ;  that  the  par- 
ties are  mill  owners  on  the  stream  ot  i-ivef  injqnestion  in 
this  cause,  the  plaintiff  of  a  saw  taill.  «,,d  defendant  of 
-  two  Huch  millH  ttiiia  a  grist  or  flouring  mill,  the  former 
situated  higher  up  o^  said  stream  than  the  latter,  although 
the  latturV  rfam   is   higher  up  .a<id  n^mve  that  of  the 
loriner  on  said  stream.     And  seeing  that  said  damag«a 
are  so  claimed  for  that  plaintiff  alleges  thst  defendant 
hath   so  improiwiy   alid    illegally   managed   and  used 
his  said  dam  as   to  unjustly  deprive  him.  plaintiff,  of 
the  use  of  such  water  running  from  and  out  of^a^l^t- 
tain  pond  called  "  Lowering  Pond.'*  at  the  mouth  of  which 
defendant's  said  dam  is  built ;  said  p6nd  being  higher 
up  than  saidrdams.  and  on  which  both  of  said  dams  de- 
pend for  theiir  supply  of  water  and  motive  power  for  their 
mills  respectively ;        .  *     " 

"And  seeing  that  defendant  hath  pleaded  to  this  action 
that  his  dam  was  so  built,  over  fifty  years  before  this  ac- 
tion was  instituted,  by  the  then  owners  of  his  said  milla, 
and  that  it  was  always  their  property,  and  they  had  ever 
since  rightfully  the  management  and  control  of  the  water 
of  said  pond  through  the  medium  of  their  said  dam,  and 
that  they  had,  when  this  action  waa  instituted,  acquired 
by  prescription  as  well"  as  by  title,  granted  to  them  iyi 
the  year  1879,  the  right  to  cont'itol,  use  and  take  the  water  • 
from  said  pond  for  their  mills  down  to  low  water  level 
in  said  pond,  and  thaf'plaintiff  became  a  party  to  said  - 
title  deed  by  agreeing  to  and  confirming  defendant's  said  • 
title  deed  giving  him  such- use  and  coiitrol  of  said  water 
^\  ?"*'i*™®*^^  House,  their  common' aiiteMr,  from  whom 
plaintif  also  purchased  his  mill  after  sale  and  iitle  by 
said  House  to  defendant.    And  further,  that  pliiintiff  by 
so  recognizing  defendant's  rights  to  the  water  down  to 
low  water  level  by  preference  ai^4  privilege,  had  thereby 
consented  to  the  servitude  so  imiTosed^  pla^tp's  pro.  __ 
perty  by  their  said  common  au^  In  favor  o^  defendant 
and  hli>  wiid  tnilln,  and  upon  nnd  againat/plaiatiff  md^ 
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Kta  miii  and  i^ropttrty.  And  furthnr  dufutidant  dnniMN 
that  hfl  had  controlled  or  nnvnl  said  ^at««r  in  any  way 
contrary  to  hia  right  in  tho  matti^r  under  Maid  dmd»  and 
righta  80  auquirod  as  afon^aaid,  and  that  ho  waa  not  thore« 
Jbffi  guilty  of  any  mairuaaanio,  nor  liablw  to  plaintiff  M 
damagea  aa  (;laim«ul  by  him  ;    , 

"  And  oonaidering  that  plaintiff  hulb  failed  to  uatabliah 
the  material  allegationa  of  his  declaration,  and  more  par- 
ticularly that  deftmdant  in  eKerciaiug  hin  right  of  pre- 
Jerence  to  take  and  uae  naid  water  to  low  level  of  aaid 

nd,  and  in  hia  management  thereof,  had  done  ao  care- 


t. 


eaaly,  abusively,  or  wantonly  for  the  purpose  of  injuring 
him.  plaintiff,  or  of  depnvinff  hipn  of  any  right  he  had! 
by  title  or  otherwise,  to  th«  use  of  his  fair  share  of  said 

"  And  considering  that  the  water  of  saM  pond  beiiff 
limited  in  quantities  and  insufficient  in  volume  to  furnish 
motive  power  to  said  miils  and  others  entitled  thereto, 
q^tuate  on  said  stream,  in  itself,  as  a  river,  of  comparatively 
small  propelling  power,  continuously  in  fhll  supply,  it 
was  necessary,  as  amon^  so  many  competitors  therefor, 
that  it  should  be  carefully  attended  to  and  managed  by 
some  one  entitled  to  /and  responsible  for  the  control 
thereof;  and  considering  that  it  is  proved  that  defendant 
and  his  autenn.  as  owners  of  his  said  mills  and  of  said 
Ix)voring  dam,  always  had  and  were  best  entitled  to  said 
management  and  control ; 

**  And  considering  /that  in  view  of  the  insufficiency  of 
tl^e  water  to  sirpply/  the  full  demand  of  the  number  of 
mills  entitled  to  their  shares  thereof,  and  the  small  re- 
sources on  which  i^d  pond  had  to  depend  for  its  replen- 
ishment if  drawn  to  low  water  le^el,  as  defendant  had 
right  to  do,  it  was  fax  the  interest  of  plaintiff  and  others 
so  entitled  that  defendant  should  not  exercise  his  rights 
to  the  lull  extent  in  this  respect  by  so  taking  to  Iqw  level, 
thas  exposing  all  parties  to  an  almost  absolute  want  of 
water  whilst  the  same  was  again  slowly  rising  to  the 
height  of  nscfumess  to  all  parties  interested ; 

Gonsideri Wthat  it  iii  proved  by  plaintiff^s  evidence  i 
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thirty-aii  days  of  Nuoh  cottflnn .,  „.  „.„  ^„ 

plaintii  claimed,   woujd  empty  miid  pond  for  all  ,„«.- 
tical  and  oieful  purposeH.  and  thiit  it  was  not  and  <ould 
not  be  for  the  In-n.-flt  of  pUiuUHor  any  of  weh  others 
int«r«.«t,Hl.  that  .l.fondant  should  have  drawn  the  water 
of  sajd  pond  much  lower  than  he  .lid.  and  that  upon  the 
whole  he  wsH  fairly  <.ou8ultiug  the  interoMt  of  those  in- 
tercHtwI  in  not  so  doing,  more  partiiularly  m  hin  owtt 
mills  reqnired  more  water  than  plaintiff's,  and   wen.  de- 
pendent  therefor  lor  the  ^luutitiaill^.nuHt  net^ensarilr^ 
p.u«  through  i,laintiff«  <!««  i^^^|low  ;  and  con 
■idenng  therefore  that  defend.^E||,g  firmly  and 
and  judiciously  in  oconomiBing^j^feJLventing  waste 
of  the  water  in  the  manner  camjPffiTofby  plaintiff, 
and  th^it  his  doings  in  and  about  the  control  and  use  of    ' 
■aid  water  under  the  ciroumstancos,  and  his  rights  therein 
acquired  and  so  long  exercised,  were  within  his  com- 
potenckr,  m  the  best  interest  of  all  concerned,  and  no  ai^^ 
gravalfon  of  the  servitude  so  imposed  by  the  said  coiST^ 
mou^endor  to  and  auteur  of  both  plaintiff  and  defendant 
in  regard  to  the  properties  in  question  in  this  cause  • 

"  Ahd  considering  further  that  plaintiff  has  failed  to 
make  legal,  accurate  or  sufficient  proof  of  any  spe*ifio 
damages  legally  appreciable  in  money  for  or  by  reason  of 
anything  done  in  the  premises  by  defendant,  and  that 
the  vague  and  irrelevant  evidence  offered  by  him  iB^aost 
casgsj^as  been  obtained  by  answers  to  hypothetical JB 
tiaj»«.j.the  asatkmptions  of  which  are  not  provedTand 
which  go  beyond  the  allegations  of  the  declaration  • 

"And  considering  that|  most  of  plaintiff's  evidence, 
offered  to  establish  his  allfeged  damages,  is  made  on  aa-      - 
■nmed  and  unproved  pretaites.  such  as  th*t  he  was         ■ 

wholly  deprived  of  water  dWingsii  or  eeren  months  of 
the  yei»r,  of  which  premises  there  is  no  proof;  nor  is  it  so  - 
•ileged  or  claimed  by  plaintiff's  declaration,  and  that  as 
matter  of  fact  plaintiff  has  not  made  go<a  th«  ewedtial  •  •: 
allegations  of  his  4«alarafion.  nor  proved  aiky  sptoific  or 
definite  amount  of  damages  for  which  this  Court  can 
«ivehim  judgment;'         »',', 
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^'  And  considering  that  defendant  has  proved  the  ma- 
terial allegations  of  his  pleas  and  defence,  maintaining 
said  pleas,  doth  dismiss  this  action  with  costs." 

Tait,  J."(for  the  Court) :—  ^       y  . 

'^  Th&  appellant  appeals  from  a  judgment  of  the  Superior 
Oourt,  district  of  St.  Francis,  by  whic^  his  action  against 
respondeht  was  dismissed. 

The  litigants  are  owners  of  mills  situated  upon  a  stream 
of  water,  being  the 'outlet  of  a  pond  in  the  :township  of 
Stanstead  called  "Lovering  Pond,"  and  the  dispute  is 
about  the  control  of  the  Water,  ^he  distance  from  the 
outlet  to  Fitch  bay,  on  Lake  Memphremagog,  into  which 
the  stream  >empties,  is  about  two  and  a' half  miles.  The 
respondent  owns  the  dam  and  the  land  at  the  outlet.  The 
appellant  hM  ad«m  i^nd  a  sawmill, a  fdw  rods  below 
the  outlet,  while  about  one  and  a  half  miles  further  down 
the  stream.the  respondent  has  a  sawmill,  and  again,  about 
another  half  mile  lurther  down,  he  has  a  saw  and  grist 

mill.    ■  "■■:;'  / 

The  water  from  the  pond,  alter  passing  through'  the 
main  dam  at  the  outlet  belonging  to  respondent,  must 
pass  through  appellant's  dam  and  mill  before  it  reaches 
the  respondent's  mills^ 

The  appellantoomplains  that  the  respondent  has,  with- 
out righi,  controlled  the  water  of  the  pond! to  his  damage. 
He  alleges  that  respondent,  having  rebuilt  the  bulkhead 
across  the  lovi^er  end  of  the  pond  .^(connected  with *^he 
dam  on  each  side)  placed-  extra  plank  therein  and  fat^ned 
them  down  with  lockrand  key  by  day  and  by  night, 
thereby  stopping  the  flow  of  tho  water  from  the  pond; 
diverting.its  course  and^eedkssly  preventing  appellant's 
having  any  water  in  his  pond  except  such  as  le&|ted 
through  or  ran  over  the  top^  or  occasionally  when  res- 
pondent (to  suit  his  own  wants)  would  allow  the  water 
to  pa^s.    The^  damages  are  alleged  to  have  been  mainly, 
suffered  during  the  season  of  1886,  from  the  month  of 
May  onwards,  and  to  have  consisted  in  loss  ofj^time  of  ^  ] 
T.;».,alf  ^r.A  mftti  tann  •  loss  of  earnings  of  mill.  tlMO :       ' 
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loss  of  reputation  in  business,  1800,  making  altogether 
#8,000.       i 

This  stream  is  certainly  not  pavigable  ;  it  is  about  ten 
feet  wide  and  single  logs  can  only  be  floated  down  with 
assistance,  so  that  it  can.  hardly  be  ckUed  a  floatable  river 
either.  There  is  no  doubt  t^t'the  respSdent  djd  control 
the  flow  of  the  wator  out  i)f  the  pond  during  the  time  in  m 
question.    The  bulkhead  .situated  ;in.  the  fiddle  of  the  ^ 
the  dam  was  arranged  with  groov«d"po8t»  on  each  side 
-rand  the  space  between  the  posts  could  be  filled  up  with 
planks  let  down.     By  puttihg  down  or  taking  off  these 
planks  the    respondent  controlled    the  flow  of   water 
through  the  bulkhead,  and  in  order  that  ^ey  could  not 
^  disturbed  by  anyone  he  had  a  contrivance  by  which 
flie  planks,  at  any  height  he  might  adjust  them,  could  be 
held  down  under  lock  and  key.    The  gist  of  the  appel- 
lants gnevance  is  that,  during  the  period  of  time  com- '^ 
plained  of,  respondent  kept  too  much  water  back  in  the 
pond  b^keeping  too  many  planks  in  the  bulkhead. 
/The  respondent  says  that  the  stream  in  question  is 
neither  navigable  nor  floatable ;  that  he  has  not  impeded 
the  natural  flow  of  the  water  of  the  stiteam,  but  has  con-, 
trolled  the  flow  of  the  water  artificially  stored  in  the   ' 
pond,  as  he  had  a  perfect  right  to  do,  knd  as  hfis  been 
dope  for  more  than  fifty  years  by  the  oWners  of  the  grist' 
mill  at  Fitch  Bay ;  ^hat  the  dam  in  question  was  built 
by  the  man  who  built  the  grist  mill  over  fifty  years  ago, 
and  the  ownership  of  the  dam  and  the  control  of  th^ 
Wftter  have  always  vested  in  the  proprietor  of  the  grist 
mill.  ,  ,  •  ** 

The  respondent  appears  to  have  locked  down  the  planks 
about  the  24th  of  May,  1886,  at  which^  time,  according  to 
appellant's  witness  Eickard,  there  were  ^bout  six  feet  of 
water  at  the  bulkhead ;  from  that  tinfe  on  respondent 
loweced  or  raised  ^the  planks  from  time  to  time,  never  re- 
teinmg  less  than  a  depth  of  four  feet  Oir  an  average 
Eickard  thinkb  there  were  ten  or  eleven  inches  of  water 
running  over  the  bulkhead  from  May  to  DecemW. 
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irol  the  water  in  the  way  he  did  ^  that  it  was  wholly  un- 
necessary to  retain  such  a  depth  ,of  water,  that  is  over- 
four  feet  at  the  bulkhead,  and  that  if  the  water  had  been 
properly  managed  there  would  have  been  ample  ibr  the 
business  of  ^11  the  mills.  ' 

By  the  judgment  of  the  first  court  it  was  held  in  sub- 
stance that  the  respondent  had  a  right  of  preference  to 
tal(,e  and  use  the  Vater  to  low  level  of  the  pond ;  that  he 
faa4  not(^bused  his  privilege  ;  that  it  was  necessary  among 
so  many  competitors  that  the  water  should  be  carefully 
managed  by  some  one  entitled  to  the  control  thereof; 
that  defendant  and  hi&.att/eur«,  as  own(^  of  his  mills  and 
the  Lovering  dam,  alway»thad,  and  were  best  entitled  to, 
such  management  and  control ;  that  respondent  had  acted 
in  the  best  interest  of  all  concerned  in  doing  as  he  did  ; 
and  that,  moreover,  no*  damage  appreciable  in  money  had 
been  proved. 

'As  the  respondent  claims  that  he  has  a -preference  to 
the  vv'liter,  as  against  appellant,  by  virtue  of  his  title, 
which  cailte.  from  their  common  autewr,  it  becon^iiSy^oes- 


sary  to  refef  briefly  to  the  respective  titles  of  theTpwnrties 
On  the  7th  November,  18t9,  o^e  James, IV.  House  was 
the  owner  of  all  the  mills  and  dams  now  owned  by  e^- ' 
pellant  and  responilent  respectively.  On  that  date  he 
.soild  respondent  W4»tiB  brother,  T.  B.  Rider,  the  property 
on  which  the  Lo Vising  dam  is  constructed,  as  well  as 
the  grist  and.  pa\y  mills  jnow  owned  by  respondent  alone, 
"  together  with  the  right  and  privilege  to  the  said  pur- 
"  chasers,  their  hgirs  and  assigns,  at  all  times  hereafter, 
"  of  taking  and  using  the  water  from  the  pond  known  as 
"  Lovering  pond,  down  to  low  water  level  at  the  dam  on 
V  the  hereby  sold  land,  without  hindrance  or  obstruction 
"  OQ  the  part  of  the  said  vendor,  his  heirs  or  assigns.  The 
"  said  vendor  hereby  reserving  the  right  and  privilege  of 
"  floating  or  driving  saw  logs  through  the  said  'dam,  in 
'•  the  raceway  provided  for  Ihat  purpose,  jvhenever  thete 
"%  high  water  sufficient  for  so  doing,  without  causing 
"  any  unnecessary  waste  of  water,  and  by  the  said  veitdor , 


^i 


ginngtosaidpnrdiaserB  twenty-four  honTB*iiotice-ofhiB- 


'^P-  -v  •■<?»'  V  "9i 


"  i^tentiob  to  ran  suph  aa^lpgs."  Tb^hii  deed  one  Horace 
Btewart  wiM|,a,  party  asji^ty.  of  the  vendor  in  favor  of 
pnrchMera  agaiMt  alUvictionB  and  ^^^^^^ 
1881.Honse  told  to  Stewart'the  mill  nbw  ownedJ>yap' 
Pellant.  together  with  other  property,  and  in  th'i.4e^ 

^hereby  bmdmg-hiniself.  his  Hirs  and  «ya»/,  c««ie.  to 

..  r^T'lf'l^"^^  *"^  ^"^^^  '^^  thQ^^conditionsand  ag;ee- 
^  ments  binding  npon  the  said  Vendq,  witfe  respect  t^ 
water  pnvUeges  mentioned  and  contained^fii  a^rtain 
^  deed  of  sale  of  part  of  the  lot  No.  21.  in  th6  fifth  ftnge. 

;andparofthenorthhalfofthelotNo.26inthesevenfh 
range  of  lots  m  the  said  township  of  Stanstead,  here- 

^'^i^^r^P^^r'^V'^'^'^'  House  tothefirm 
ertftion  of  the  said  vendor,  his  |eirs  and  kssigns  for- 
J!^i  ^"  October.  1881,  Stewart  Wd  toap^llant. 
with  the  cpndition  that  he  conld  pnrSase  at  any  time 
before  the  expiration  of  three  years  for  the. price  of  ♦1,260. 
in  Jnly,  1882,  the  Riders  registered  a  iglice  stating  that 
a  servitnde  l^,^d  been  created  in  their  favorJ>y  the  deed 
of  sale  io  them,  that  is,  the  right  of  taking  ansing  the 
water  in  said  pond  down  to  low  wat^r  level  at  the  dam 
etc.,  and  that  .such  servitnde  affected  the  land  owned  by 

?7m^t  u  u*^  ?'r**'  Afterwards,  a^,  1884. 
T.  B.  Rider  sold  his  interest  in  the  p^perties  aSprivi- 
leges  acquired  from  House  to  respondent ;  and  fiiSly  in 
October.  1884rthe  executors  of  Stewart  y^o  had  died,  ex- 
ecu^  a  deed  of  sale  in  fa^or  i>f  Appellant,  in  pursmJ^Je 
of  the  promise  of  sale  contained  in  the  lea8e,1but  for  the 
reduced  consideration  of  #1,000.  The  reason  of  the  reduce 
tion  IS  explained  by  Mr.  D.  H.  Merrill,  appelh^it's  fatCC 

A.— Yea,  sir.  ^  ^    ' 

»o?'IlftSl**'"?^*"^l^  "'edeedthewwM.twabto' between  year 
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A.— Whin  toy  Bon  bonded  that  pro||ierty  from  Mr.  Horace  Stewart,  he. 
bonded  It  Ibr  three  years  With  the  riglit  of  pyrchaBlng  that  proiwrty  any 
time  within  the  three  years,  at  a  certain  price.  jt- 

Q.— And  there  was  no  reference  in  the  agreement,  but  that  it  was  to  be 
free  and  clear  fron»  all  encumbrance  ?  » 

A.— There  was  no  mention  of  anything  else.    Tkore  was  no  meatioii    ' 
of  Rider's  servitude.  -,  »         ,.  , 

Q.— And?  *  .       i      '^' 

A.-^And  when  my  »>oiri  went  to  close  the  deed,  the  executors  of  the 
Stewart  estote  were  ready  to  deed  tlieir  rights.  He  d^lined  to  take  it. 
And  after  some  tolk,  Mr.  Kathan,  the  executor,  made' a  j^roposltion  to 
take  fyjOO ;  ihat  would  be  a  deduction  of  *250,  and  to  deed  it  sul^eetV 
Mr  RiderVrlghts.  '.  ■    ' 

Q.— A  deduction  was  then  madeof  $260  you  said?  *.     ,^  ','■ 

.      'i  «         ■  * 

Accordingly  there  appears  in  appelldbt's  deed  .the  fol- 
lowing clause::  "And  the  said  purchaser  doth  hereby 
"  bind  Ifknself.'ihis  heirp  and  ayants  cause  to  observe,  abide 
"  by  and  fulfil  all  the  conditions^  and  agreements  bindi^ig 
"  upon  the  said; vendors  with  respect  to  water  privilege 
"mentioned  and  contained  in  a  certain  deed  of  sale  of 
"  partof  lot  number  21  in  the  fifth  range,  Ji^4  piart  ^f  the 
"  north  half  of  lot  number  26  in  the  sevfeiith  raiige  of 
'iitailBtead  aforelaid,  heretofore  granted  by  James  |^. 

_ouse  to  the  firi^  of  T.  B:  &  H.  M.  Rider,  the  whole  to 
"  the  perfect  exoneration  of  4;he  said  vendors  es  dite  qualili 
"  and  the«r  successors  and  assigns  forever." 

The  appellant  and  respondent  therefore  *  acquired  from^ 
the  same  a«fe»f— a^ellant's  title  beinjg:  subsequent  to 
that  of  respondent,  and  subject  to  whatever  rights  and 
control  may  hWe  been  given  to  him  over  the  water  of 
Lovering  pond,  by  virtue  of  the  clause  in  his  deed  of  ac- 
quisition already  cited.  \ 
•  The  respondent  contends  tfiat^  by  virtue  of  the  .'clause 
in  the  deed  from  House  tp  the  Biiers,  by  which  they 
were  given  the  right  and  privilege  at  all  times  "  of  taking 
"  and  using  the  water  from  th^  pond  known  as  Lovpring 
"  pond  down  to  low  water  level  on  the  dan^  on  the  sold 
"  land'  without  hindrance  or^bstruction  oiji  the  part  of 
"  th^  said  vendor,  his  heirs  or  assigns,"  ]he  liad  a  right  to 
TdiMti  any  accumulation  of  water  in  the  pond  under  lock 
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a^  key  «nd  rrti^ifr  but  to  |uit  hig  convenience^*  He  bS 

tills  clause  g»v&,  and  was  clearly  intended  to  give,  rt- 

spojident  and  his  brother  the  control  of  ttie  water  held 

by  the  dm  for  the  use  of  their  mills  below,  subject  to 

"^^'^  ""i  '3r  »^  *«ff«  *«  the  vendor's  (now  appellantis) 

,8avfmdll3w^  between  the  dam  and  thtf  millet  Rtch  < 

J%    ^T  "  *«  «ay,  the  vendor  expressly  mad^  the  sa^ 

mill  retained  by  hiin  subservient  j»  the  miUs  below,  as 

to  the  use^.^|eSilrater  stored  Jj^  the  dam  in  LoyeHnffj 


im. 

Marrill 

Rider. 

T«lt,  J.. 


^The  apjfellant^^as»  no  douk.'  repJgiiiked  the  right  of 
i  the  respondent  to  have  a  dam  and  to:  store  water  therein, 
for  otherwi^  what  r|se  was  the  privilege  of  drawing 
water  out  of  it  down  to  low  water  level  if  he  had  n* 
nght  to  accumulate  it  ?  The  clause  appears  to  give  re- 
spondent  a  preference  upon  the  surplS^  water  I  accu- 
mulated-^Pe^ps  it  would  be  going  too  far  to  say  that 
Jfter  f^is  poi^d.w  filled  up  in  the  rpring,  and  the  water 
18  for  above  Idw  level(^^ndent  could  shut  it  in  and  let 
none  escape  djiring  the  summer ;  but  respondent  did  not 

r„lt^    T      fr^r*^^-    On-May  25th,  the  day  after  the 
bulkhead  was  locked,  the  depth  of  wdteV  there  was  6  fee^t 

alra/'^d  .^"P*'^"*''^'  ?4th,  4  feet  4  inches;  October  . 
28th.  4  feet^2i  inches,  so  that  during  tffe  summer  it  di- 
minished aboit  two  feet.    And  the  average  flow  over  the.. 

,„1.       o.K^rJ*'"  "^"''  ^^  ^^^^«««'  t^'^  *^d  eleven 
S       *T  *r  fis«'«^  "e  givett  bj  Mr.  Rickai«,  appel- 
lants witnesj  who.  h«*wever.  i^^able  to^ardw^g 
wh^  period  ^f  the  year  the  mills  could  operate  if  ihere  ' 
H»d  been  noXovering  dam,  or  whether  ^ore  dr  less  thto 

dunng the  season th6 damagecomplained oKas  suffered. 
Even  supposing  tkat  the  court  could  not  giv6  so  favor- 
able an  interpretation  to  resj^ndent's,  title  as  he  Mmself 
a^,  It  would  seem  that  jn  any  case  the  appellait.  itf '  ' 
w'^lV^J*^''''''*'  damage8.,ahould  show  that  respondent  . 
withheld  more  water  than  «rould  naturally  have  flowed  ^' 
tlZVt::'^.  ''^^^  of.    B^t  appeilint  has  not 
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io  ttte  natural  flow.    EEkjpToves  and  complains 
did  i^t>t^get  all  thttflurplw  water.    Some  wi^dssea^ 

stated  that  more  jim&  thMi  usual  was  ^tain^  and 

*»'*'^',i  than  was  neceHjary.    Thf  respon^lnijaay  i§ye 
'^    I  r  iittle  ^er-prndent.  but  i|^f^  not  a^^  ^^iW4 

alic^bnsly,  i|nd  if  he  W '||titlea mftj^re  #aJi«%t  ill 
the  benefit  and  jise  !^fiii^  grist  l^j^h^mnst  he 
ed.  tot  a  ce^ain  latitude' if  i^screti^; 

lonMhe  BdQ,rces  of  sS^p! 


nn<6i-'lhe  surplni 
"feet  at  the  bulkhea<||'^buld 
^p^Uiknt's.  ;t wo  wheels  M.  about 
ifs  a  ^ajr.    If  apj^ellanlSras  en- 
t^sur^i^  water  in  this  way,  6|  ^»t  us^' 
pjdbrj^e  givefc  respondent  by 'his  d^^c^m&J^- 
.in  iw  appellant?    The  result  iji^otild ^ that 
it  womd^eil  the  benefit  of  the  water  %  ^u^^w- 
,  ftie  respon^enl^'l?  grist  mill,  which  is  ,«p(^^ted' 
li6.yeaE,  wonl$  grpbably  be  left  wit^ut  |#tt^. 
!'SJberQ  is  a  good  deal  o^e]ifidenc0^oinglo  sholiii^  th?#j|^en 
}  b^foi'e,T08pondenj>^s  acqfnisition  of  the  property/ th0  lii^ver-- 
'^/ing  dam' was  contrpUfed'by  ihe  oiyner  of  the  grist  mill. 
'^Appellant's  witnei^,  Adan^  J.  Taylor,  age^S,  lyho  has 
.Uived  by  the  ponjij  all  his  life  and  who  workedl  appel- 
lant's mill^ix  years,  sa^ji  thp  dam  andbulkhead ^  i^nes- 
tion  have' always  as  far  as  heknows,  been,  contw^^^by 
•f,  ,^e  ptoprietor  of  the  grist  mill.   .William  JLennfly!,  who 
C^^'^has  known  the  prenxises  'some  25  yeajs,  and  Erastikii  Lee 
i '  ikged  64,  whose  father  built  the  dam  and  who  ^  lived 
,  *  there  all  his  life,  and  who  owne4  at  on^^e  time  the  respond- 
"^     ent's  mill's,  and  other  witnesses,  say  the  dam  wap  always 
oontroUed  by  thd  lower  mill.  HV^.ith  t|ie*clause  in 
nnd  this  long  continued  tiM^^in  respondent's  ft 
^  pellant  had  to  m^^ont  a  clea^  case  foY  dam8|re8, 
say  that  I  ainuntMgo  com^,  to  the  conclui 
tion  of  tiie  quax^fff^  surplus  wa^er  complj 
rise  to  d^niages.    Apart  from^is  aspect  oi 
"BvSancH  ftsto  damagBs  is  of  ihe  very  vag 
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•fit  ( 


4B1 


J^/  r"?'  T?*  »PPell««»t'a  father,  all  avoid  m 

^4^L           '"^^*"*'*«^^-    The  father  .ay.  16  a  -./hu 

tni^  -  nnwhable.    Hoas?,  in  answer  to  a  hypothi»tical  *^J- 
.#^;peak.  of  llOaday.   On  the  otherha^S^I: 

y^#^       evidence  to  the  effect  that^^lW^  ^ 

im^  *1886,  thaiji  hQ  ever  did  before.  "wue..  in 


^vv  *^^®^'  *^^^  ^^  ever  did  before.  . 

:%rS^**^''^''*^'***'"^*^'j"^«f°»«'»*  -houldbeW: 

'         ».«  A  r  ».'  C.i  Judgment  confirmed. 

-     Jb«c/>A  £.  Terri// for  appellant. 
•  *   Tves,  Browft  ^  fhmch  for  respondent 


■     >     I  -    ■    . 

March  26,  IgOOT 
Cbraifi  DoRioN,  O.J.,  Cross,  Ba^y.  Bossfi,  JJ. 

JOHN  GERHARDT, 
;  i^fendant  in  Court  below), 

1^  Appellant; 

AND 

^  ^SAMUfiL  BAVIS  et  al.,  /. 

.',       ,  .        ^  {PiaindffS  in  Court  befout),\ 

"  *    •  *  RESPONDENTS. 

f^lnershv>T-Aetion/or  dissolution  pending-4^,paintment 
*'      "i^^^^uidator:^      ^ 

Appeal  from  a  jnd^*nt  of  the  Superu^r  Court.  IraT 
tre^l^BAKOEE,  J),  Oct.  8.  1888,  as  follows •-       *       ' 

''^gl>>^  hegrdjlyp  j>srfe>>^  by  thftir  rHimciivo  jSUjael- 
upon  the  petition  filed^^TSe  2nd  of  Octofc^|^J«^ 
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the  plaiWtiff»,  alleging  that  from  the  nature'of  the  pre- 
sent  coiplaint  this  action  is  likely  to  he  prolonged ;  that 
the*de1tehclant,  up  to  the  present  time,  has  the  sole  charge 
of  the  partnership  existing  between  him  and  the  said 
plaitttiflS  the  dissolution  of  which  is  asked  by  the  said 
action;  that  said  defendant  is  incurring  large  expenses 
in  conneclion  with  the  rvtnning  of  said  business,  and  said 
^aintiffs  ire  called  upon  to  pay  lar^fe  sums  of  money  on 
Account  oflsaid  business,  and  prayjog  therefore,  said  plain- 
tiffs, that  a\liquidator  be  appointed  to  the  said  partner- 
ihipbnsineis ;  examined  the  proceedings  and^eliberated  : 
"  I,  the  undersigned  Judge,  do  grant  theofiaid  petition, 
and!  do  appoint  W.  A.  Caldwell,  of  Montreal,  accountant, 
liquidator,  td  the  said  partnership  business  according  to, 
law,  upon  thi  saM  liquidator  giving  before- the  prbtho- 
notary  of  thi^  Court  two  sectirities,  to  the  afmouUit  of 
14,000  each,  that  he  will  faithfully  administer  the  said 
/'btiBiness,  with  \co&t8  against  defendant."  *  ^v  ^     ■'.'': 

Jan.  16,  1890\l  '  #  S' •  -  ^ 

a  J^Dolusrty\Q.a,  and  H./.  KapaHagh,  for  appellatft  :— 
The  plaintiffs  WespetJi^ntB^,  hid  taken  an  action  against 
the  appellant  forVhe  dissolution  of  a  partnership  €<xisting 
between  "them  urider  the  name  of  The  €anada  Cigar^x 
lactory.  Immedjytely-Qtt  the  return  of..thi»iictioiri«-Nj-  | 
spondents  presented  a  petition  to  Mi-.  JtSttc<rtor«ngei^ 
in  Chambers,  askiiiW  for  the  appointment  forthwith  of  a 
liquidator  to  this  partnership  business.     ^ 

This  proceeding  ^as  taken  under  the  Provincial  Statute 
48  Vic,  cap.  20,  which  provides,  thst  as  soon  as  a  part- 
nership is  dissolved,!  or  as  sooriftas  a  judicial  demwid  for 
such  dissolution  has  been  made,  the  Court  or  Judge  *""• 
power\)  appoint  a  liquidator.  ,  /  - 

The  petition  alleged  in  effeict :—  *■    .  , 

That  a  great  length  i^f  time  must  elapsef'before  the  Cottrt 
can  decide  whether  the  partnership  should  be  dissotyed,^ 
or  not ;— that  in  the  meantime  appellant  alone  is  in  pos^" 
session  and  is  inc^rrini  heavy  expense,  and  that  it  WQ|ild 
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The  w)pellanfi  answered  sntstantiftlly  tlTat  the  petition 
does  not  show  that  any  intere.tl.of  the  firm  nr  of  respond- 
ents is  endangered,  that  ^ny  injttry  results  fronv -appel- 
lant's acts,  or  that  respdiidehts  are  suffering  Or  will  suffer 
any  damagt*.  nor  that  such  a.Bjtate  of  affairs  exists  as*, 
would  justify  the  appointment    of  a.  liquidator  ;   and 
further,  that  instead  of  being  in,  the  interelsfpf  the  part- 
nershipi  the  appointment  of  a  liquidator  on  the  contrary 
would  rum  the  business  .jbiy  stopping  U,  estraiigiug  its 
custbm  audi  destroying  its  credit ;  and  that  the  judgment 
prayed  for  by  tho  petition  would  be  equivalent  to  order- 
ing that  the  ^^ff^^irs  of  the  partnership  be  first'  wound  u^ 
and  its  business  liquidated  arid  put  an  end  to^  leaving  it 
-  lo  be  decided  after  the  whc^e  febje^ct  of  the  partnership 
had  been  destroyed,  whether  6t  not  the  partnership  should 
be  continue^,- 

By  a. second  answei:  the  appellant  stated  his.  willing- 
ness  that,  for  the  greater  security  of  respondents,  an  officer " 
be  appointed  to  take  possession  of  the  assets,  pfovided 
t  that  the  business  in  «11  other  refepeets  be  continued  under 
,  the  terms  of  the  partnership  articled  a 

In  Ihis  state  of  the  record,  and  without  hearing  of  evid- 
c  9nce,  the  judgment  appealed  from  was  rendered  appoint- 
ing Mr.  CSldwell  liqui<|[ator  of  the  Canada  Cigar  Box 
Factory,  ai^  vesting  in  him  all  the  assetf  of  the  business 
-for  the  purpose  of  liquidation* 

By  the  articles  .of  Cpartn^rship  it  was  agreed  that  the 
appellant,  whosq  prdptical  jfjowjedge  and  industry  has 
made  the  business  d'pfo|lable  ode,  should  have  the  gen-  ^ 
era!  management  of  thp  ^ctory,  subject  to  the  reasonable 
wishes  pf  respondents.'  On  this  business  he  entirely  de* 
^^nds  for  a  livelihood,,  while  to  the  respondents,  who  are 
.:U\e  largest  ^igj^r  maUufacturers  in  the  country,  this  little   ■ 
,  inanufi^^rySs  a  merft  satellite^of  their  own  very  exten- 
sive buSoness,  and  c^ifch  little  importance  to  them  that 
they  can  affbwl  tqMFoy  it  for  the  mere  gratification  of 
%$««ing  whim.  Tffis  partnerahi;)  has  existed  since  July, 
iSSSTand  would  come  to  an  end  by  the/terms  of  the  deed 
iiL  about  six  monlliB  h^iice.     **  ^ —    ^"^ 
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was  ta1tim*tho  app«lUiit,    ^ 
statute  above  cited,  applied    "'^ 
orable-Judges  of  this  Oonrt  to  suspend 
the  liquidatii^  ordered  by  the  judgment  appealed  from,    . 
'ftnd  on  th«t,  8 1st  October  last  th|^0hierlr^8ti<;e  and  Mr. 
Justice  OhuroK,  after  hearing  *»--  — 
sns(^iMiou  of  tl^e  judgment 
"the  appellant's  nontendnon  is  t%tf 

ition  are  wholly  insuffiobiiirto  warrant  the  ap* 
of  a  liquidator  to  a  partnership  business  pre-  *^ 
iiisaolnti'on:  of  the  partneMhip,  and  moreover 
were   tl^ese    allegations,  stil^cient,   they   are 
n supported  by  any '  evi4enof»r    To  hold,  as  the 
todgment  appealed  from  dpes,  that  a  liquidator  should 
she  appoint«d  in  this  cause,  would  be  tantamount  to  hold- 
ing that,  without  any  investigation  whatever,  a  liquid 
ator  sfaoulJW  appointjpd  in  all  c&ses  where  a  dissolution^ 
Is  asked  for.  '  ^W 

^But  in  OT^er  to  justify  the  appointment  of  a  liquidator 
ISid  to  wammi  a  judgment  taking  the  management  of  a 
Irnmiing'Win^  out  of  the  hands  of  tho  partner  to  whom, 
byagreement^  it%as1|^en  committed,  as  in  the  present 
case,  very  grave  causip  indf^ilW^Bt  be"sh^n  agpinat  the 
partner  complained  of/      X    *-'.^      "■   l^i 

IVfdndlep  on^tn4^,)^^y  (^^  Edi 

,«»reve!fthe 


4 


tion)— "  Where, 


ner  complained  of  has 


ttj," 


J' by  ,  agreement  ^been  constituted  the  activo  managing 
partner,  ITii  riiiij|lil|if  iiiir  iiilnjiri  wjith  huzii . unless  a 
9%trong  case  be  nuMb  out  againsf^W^-'^!;*-,  r  :,-,  '*!*'      .^ 
^    Idem,  p.  1067.-7-"  The  r0li6n  giv«^rtlii8,j(jek«(liaQe^ 
' "  to  ezolude  »:P5rtnei*^i^m  thft  mjliiipat^      la  that^ai»f 
.,^*patt««r  iaat  thejiyntset  t;|[M|d  bf.-.hisloo^pariners  and, 

jl^dfcn  htm  i  an^  ^nii^  it 
_  not  to  be  allowed  't6  take 
""* """"     it  of  the  partnership 
t^e  Oouil  Will  «ot  intejrfere  with  hinp).'"  '. 

Jifew;  p.  I|lp9,— "The  grounds  on  which  the  Court  is 
^'usually  asked  to  appoint  a  receiver  before  disiiolation,  ^ 
,^'ara  ffithflr  MBoanse/hy  agreemftnt,  the  partaew  haYft  _ 


rS^h^'  OOi^ence  'tepoied  h9 
^ui4o«iio^n  tmtt^e  oui 


^'**^'*  ^».|jP"".p3Mrt  inylojogetirilJlie  man^jfiBment  of 
''  'ri'    '  .Af^<-^.*ff«"»  tbe  Oouil  WiirW  intejrfere  wit 


i-1  ^»t*  _  .^ 


W' 


■  a-  ..  ,- 
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I*  divMitAd  thenm^lves  mow  or  lent  of  their  right  to  wjnd 

t"  up  the  affairtt  of  the  conoflni ;  or  Ixjcausu,  by  miflooii- 
duct,lhe  right  of  t>er«onal  intervention  hta  biwn  for- 
•  felted,  and  the  partiwmhip  fuada  are  iu  danger  of  hj^ing 

•  Gol4$nm,  for  the  respondents :—     ■  H  .  „  - 

t      The  aciipn  to  dissolve  the  partnership  was  Issued'  in 
virtue  of  Art.  1896  of  the  Civil  Code.    The  petition  for 

4     '^di"*""®"*  **^  ****  ^**''*'*^**'^  WM  presented  under 
An, ;l896a,  being  an  amendment  to  the  law  by  48  V    c 
20,  8.  2,  "tfow  Alt.  6822  of  the  RevisflgStatutes  of  Quebec 

■  which  providfea:   ',::-..-,  ^  . '^     ■^■■:b-.  .  ' 

' .     ^^•'•*»*^"*>^P  »»'tiiSoIred  of  ft  judicial  demand  be 

I'tnade  Tor  sm^h  dissolution,  the  Court  or  the  Judge,  upon 

^•*  the  demand  of -one  of  ^he  partners,  after  notice  given  to 

]^^<^th«w,  haa  powetto  appoint  one  or  more  liquid- 

%  /ll  • .  •  •  V,  •  Proceedings  respecting  the  appointment 

*  o»  fcidatoTli  and  th^  performance  of  the  duties  of  their 
'*pifil^|||^e  summary." 

This^|widment  to  the  law  was  clearly  introduced  to 

°*®?'  y^®^'  ^*"'  ^^^  *®  8^*"*  '■el'«f  *o  the  parties  in 
just  »ilh  »CM*M  this/Where  a  partner  having  serious 
charges  again  Jlp  co-partner,  having  lost  all  confidence 
m  him  and  having  a  good  right  of  action  "to  dissolve  the 
.partnership,  seeks  to  protect  his  interests  and  the  interests 
of  the  partnership  business  during  the  pendency  of  the 
actiodto  disiiolve,«  which  action  not  being  of  a  summary 
nature,  woiild"  be  protracted  and  a  long  tim^  necessarily 
.^lapse  before  a  final  judgment  could  be  rendered. 
r  ^^%  reference  to  the  partnership  deed  it  will  be  seen 
that  the  respondenis  had  to  supply  and  advance  all  the 
funds  for  the  purposes  of  the  business,  and  that  the  ap- 
pellant's duties  w^^  to  have  charge  of  the  manufactu^ng 
department  and  mihage  the  btisiness  generally,  subject 
to  the  wishes  of  the  respojidents,  and  it  can  easily  hi» 
understood  that  once  the  variances  and  unalterable  dis- 
agreement between  the  parties  be.acknowledgea  an4 
utter  ioBB  of  confidence  admitted^  and'aH  action  to  ^ia- 
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lolvn  p<mdtiiff,  it  TiKBCAtte  afimTatiily  tiM;«flMry  thiilr  ft 
li(|ui(Iator  Mhould  be  appoiuttMl. 

It  might  bo  that  «  H«H}uefltrator  could  have  hmn  «p- 
pointtid,  ■•  nndor  the  French  Uw  the  proceedlnif*  aftur 
diHsoiatiou  vnmi  asflimilatud  to  the  action  en  portage  ho ' 
tween' thu'heirH  of  a  Mufcoiisioii,  but  tjfo  poworn  of  a 
■fiqaeatrato]^  ar«t  inuJh  moV^  limitud  than  would  bo  b^ue* 
fioial  iiiothe  caso  of  a  parlnursbfp,  and  thu  amendment 
grants  greater  latitude  at^coirdingly  to  the  office  of  liqai' 
dator,  which  it  baa  introduced. 


'\ 


It  wan  a  matter  wholly  in  tho  dlsoreUon  bf  ttie' Jtldge, 
and  in  granting  that  order,  the  re8pond<>nt«r  humbly  Hub- 
mit  that  he  exerciHed  a  wise  discretion  aud  that  it  should 
not  be'disturbed.  /  i/;.,.  ,    /         -,      '^X 

March  26,  1890.1  "'    _':  "■'  ' 

The  Court  wasof6p\nion  Uli  reviifci,D»r  the  r«)MKMfa 
•tated  in  tho  jnidgment  as  follows :— >    ;  \ 

*'  Considering  that  by  the  act  of  co-partnership  between 
the  parties  tho  'management  of  the  business  of  the  co-part- 
Vership  was  left  to  the  appellant  in  U^is  <:ause  ; 

"And  considering  that  a  demand  for  dissolution  of  the; 
co-plirtnership  iis  no  sufficient  i^ause  to  deprive  the   ap- 
pellant of  the  administration  of  the  business^  *>  provided 
by  the  deed  of  co-partnership,  and  that  in  their  petition 
to  appoint  ^  liquidator  the  n*Bi>onden,t8  hate  alleged  no 
sufficient  reason  fojr  such  appointment,  and  that  therefore 
the  jft^Sin*^!^^  rendered  by  the  Superior  Court  v^^as  not. 
justified  by  any  of  the  said  allegations,  and  that,  there  ia 
error  in  the  judgment  of  the  8th  October,  1888 ;  this  Court 
doth  reverse  the  said  judgment  of  the  8th  October,  1888, 
and  doth  dismiss  the  petition  of  the  said  respondents  for 
the  appointment  of  a  liquidator,  with  costs  against  the " 
respondents  on  the  s^id  petition  as  well  in  the  Qoart 
below  a»  on  the  present  appeal." 

^  Judgment  reversed, 

H.  Jl  Kamnagh  for  appellant.     , 

Cfirter  ^  Ooldstem  for  respondents. 
(J.  K.) 
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%  araw  UoRioN,  O.J.,  Baiiy,  BOm^,  J)oi«lMPlf,  JJ.   / 

DANDUIIAND  «ii.<itiAil^  - 

{Plaintiff  par  re/trisf  ilitiatamet), 
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"  „,     ^  •    *■        {DofendoHt  below), 

^  RK8PONDEIIT. 

Sate  o/reo/  estate— Purt^a*^  buying  free  ami  clears 
Hyjwthecs.  .  ^    f - 


'V 


MaLo:— Whera  r»«:i  esUt«  taiold  free  and  riear  of  incumbr*MH^  |l» 
puffhajier  to  pay  Ui«  price  in  omIi  to  thn  v«ndor,  an<t  it  sppean  that 
thfl  property  in  ciiarged  witl>  liypotheoi,  the  putch«Mr  i«  not  bound 

\  to  execute  a  deed  unhm  the  vendor,  within  the  time  fixed  /br  ooin- 
,    jpl«Ung  tb»  oontTMt,  haa  cauaad  the  hypothec!  to  be  diacharged. 


%::■ 


After  the  jadgmeni  rendered  in  app&al,  M.  h.  R.,  6  Q. 
B.  108,  sotting  aside  the  judgment  of  the  Superior  ©ouit, 
^.  L.  R.,  8  S.  O.  898,  the  case  "Went  back  to  the  Superior 
Court  where  ^he  curator,  R.  Dandurtind^  took  j»p  the 
imtanee,  and  after  spme  ftirther  Evidence  had  been  adf* 
duced,  (ho  following  judgment  was  rendewd  W  Loban- 
tiKR,  J.,  Mai^oh  12,  l89pW 

"  Atteadu  <iue  le  demandeu?  paf  repHse  d'instiint^,  cu. 
rateur  nonwjif  en  justice  6  Dame  Harriett  a  Greeh©; 
vpuve  at  I6g4^ire vnnivers611e  de  feu  Joseph  Doutre,  en 
son  vivimt  cons^ilde  la  Reiae,  deMontr6al,  reclame  1% 
somme  de  •9.600,prix  de  Ve^teJHtti  ii»n^ 
dite  Dsme  C^reene  pr6tend  &voi|/fle|ip  au  d^fondeur.  le 
24iivrill886- ;.■;■    ■.    ^v  \-  "•'^^*.\;,p>-;::  ) 

*f  Attendu  que  le  d^fendjeuf  plaid©  Vlo'qu'il  li'y  a  pas  eu 

yente,  maia  settlement  offiw  d'acheter,  de  s^  part,  ot  que 

cette  offre  n'a  pas  6t^  accepts^  ;  2o.  que  dans  Toffre  qu'il 

$,  faite,  il  a  stipule  commeuneN^es  conditions  essentiollea, 

Jfflg JBXqqdereggejgrjait  ohlig^ff  jaM  dnnnwr  im  tit^fr^w^ 


*-' 
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iait  et  clair  de  tontes  chftrgfes,  et  hypoth^qnes;  qi^'&  T^^:' 
poque  fiz6e  poar  la  preparation  da  contrat  de  vente,  Tiin- 
meuble  6tait  grev6  d'hypotheques  pour  uul  montant  exc6- 
dant  15,000;  et  qae  la  readeresse  6tait  incapable  de' se 
conformer  k  la  condition  snsdite  ;^ae  si  I'^crit  intervene 
entre  les  parties  doit  6tre  interprets  comme  nne  venite^ 
^Faction.  doitti6tre  renvoy6e,  attendu  que  la  demanderesse  "-^ 
,  Dame  Greene,- n'Stait  pas,  lorsqu'elle  Pa  inteht6e,  et  n'est 
pas  encore  en  position  de  remplir  sa  part  d*obligation  ;   ■ 
3o.  que  la.pr6tendue^vente  a  6te  faite  snr  les  represeatia- , 
iions  de  ]a/dil^  Dame  Greene,  que  li;mai8on  construite^^r^^ 
■  ,sur  le  dit  immeuble  Stait  en  entieCijI^ite.en  .bribes,  ei    * 
de^t-  etre  pay§e4u  priz  d'unte  x;onstructitfn  4^  ce  genre, 
taiidls  j]u*en  r6alit§,  ce  u'est'qu'une  ntaieipn  faite  eubois 
e^ecouverte  en  briqtiiei^ ;  que  le  consentemeni  dn  d^fea^  .  ;^ 
d^l^a^te  obtenu  par  errenr  ei  sur  de  fauces  repr^senta-  .^ 
tions,  et  qu'en  consequence  le  contrat  est  nnl ;  ^ 

"  OonsiddraUt  qu'il  est  prouv6  que  la  dite. ^aine  G?een4" 

*  YepresdntSe  par  son  agent  le  iomrne  Turner,  |b  public  dahs   ;^ 

*  lesjdurnatix  de  cetje  ville.'dans  le  cours^e  ftvrier  1886,- 
,   des,aYis  annon^ant  la  veiite  de  Fimmeuble  en  ^^^uestipn, 

d!iGins  lefi  t^mes-«8ni]^^nts  :  -r-  Clutfmng  Villa  residence,  '■  Rosie  ' 
'    Aimens  pbU  81.  Antoine.     The  subscriber  iojiil  sell'at  A*»  room    ':: 

on  account  of  Estate  hsejfh^boutre^Q.  (R,.  on  Tkiesday  morn-     , 

ing,  the  2nd  March,  M  11  o'chck,^th^  (dtove^piunous  Mck^^  ^ 

r0isidenee^mth  an^legn^ndsi      *  ^    » 

'*' Attendu  que  le  24avrirt8$6,  le  defenddur  a  adress^ 
•,  et  renuflu^  dit  Turner,  la4ettre  suivan|:e :  .         * 

^  ,    .  ; ,        Montreal,  24th  Aiwd;  im, 

^R.  A.  B.  TURNER,  ::  ,^      - 

'  Agent  for  Estflit^  Boutre,  Montreal.  '    .^ 

.  'Sir,— -I  undertake  to  take  the  house  at  Oote  Sl^ Aim» 

''.,  '  tolne^'  th()^Tesidence  of  the  late  Jdseph  Doutre,  ^th  jjie 

* buiy|tt|r^wdv land,. appurtenance,  etc.,  for  the  price  ot 

*  $9,^^'^  rec^l^hg  a  perfect  title  to  the  same^ayable 

deed  tp  be  exSbcuted  from  tms  ^  the 

^  is, however,  agreed  a^^  ^^^' 

of  ndy  death'befori^liijpriigi 


H.: 
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'fixed,  to  wit,  the  first  of  Au^st  iiext,  this  promise  of 

'  mine  8ha]l  not  bind  my  estate. 

■  ■  ■  V  ■:        '  ■  ■'      ■-    .       ■  ■-.   i  ■•  •   ,       ^ 

■":-;■■:;:  ;,\-_  "..^,v;::-.  •^ours.v     ■  '•:   ■■^■1  ■^-  ■■■'    • 

/  *      'Frbdk.  J.  MippiN,  Jr. 

VOonsidfirant  que  le  24'e  jour  de  mai  suivant  (2,4  mai 
188e),  le  d6fendeur  6crivit  au  dit  Turner,  la  lettre  sui^ 
vante:    ".:■':;.;./■      ,■   r.  ■,.■,..';  ■.v-,-;:.'*    '^''~'-._\- 
^    •  I  am  agreeable  to  buy  th^  house  on  the  terms  foia  sti- 

•  pulated,  so  pl^e  |»avo  the  necessary  papers  for  inspec- 
:' *ion.    I  do  nbt  care  about  taking  the  mortgage  on,  I 

•  would  sooner  pay  you  the  sum,  and  give  you  the  papers, 
■  saying  the^plaee  isi  all  paid  f&r  and  free  from  debt;'        ^ 

"Gqpsidfirant  que  le  Ue  jonr  de  juillet  1886,  1&  dite 
Dame  Greene  a,  par  I'^ntremise,  de  l^lre.  Normandeau, 
notajre,  d6nonc6  au  d6fendeur  son  intention  et  sa  volont6 
4erliii  consentir  iin  acto  de  vente  dp  dit  immeuble,  idans 
des^onditions  aTr6t6e8  avec  elle ;  I'a  mfotm6  de  plus  ^ue 
lepiojet  d'aciedeventeittttt  pr^|)ar6;iemettant,eEde^ 
mq«rede,se  transporter  au  bnreai|*de  Norfaandeau,  ppur  "- 
resign^  mai^ue^e  d§fendeur a refusfi  d'acquiescer^  d' 
cej)rpt6teticetteifi8eendeme^^^  '.  "P  < 

'  ^  ^^^g^^#y«gt  jjue  la  dite  Dame%r^ne  fl^ait  effective- 
'*ttettt1llitpr^pa;iay  le  dit  projei  d'aete  de  vemie  j>v  le  dk 
J^  pfodttit  au  souiien.  de  sil^demande  coivme 
exhibit  NdpB;   ■■'  ^/,?^  «'      »^v   . ' 

:  "  Ooilsid6rant  qu'il  apgprt  p»r^  projStd'ac^e,  que  I'on 
,^ffife.  au  demandeur  (bbmme  iln  titr^  pArfait  et^l^r  de  : 

Routes  chai;ges  et  hypotheques,  quSla  vente  est  4ite  Avec 
■g^jantie  de  tons  trouble,  dpuaire,  hypothdques  et  charges 

quipconques ;     v;        \j'  >  'f        \  '^_ 

"  Considfirak  qtiH^peC^jir  le  certificat  du  rggi^ra- 
tour  prod^t  4  rengafttif  omme  eihia*  X  de  la  dite  Dame    , 
Gi«ene,;<^p  le  dit  imifieubld  i§tait  grev6  d!nue'hypo-    ^ 
th6que.au  montant  dtf  |5,000  en  faveur  dn^noinmg  iteyce, 
enregi8tr6  le  29  mai  1984,  que  la  dite  Dame  p^reene  n'a 
I>ap^offefH>j^f:sa  mise  en  demeure  ni  m^me  par'  son  action 
de  dfichwrgef ;' ^'elle  n'a  pas  d6nonc6  cet^  hypoth^ug      :, 
dans  le  Wet  d||fcte4e  vente-^feusdit,  comme  ejle  Tafait 
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pour  I'hypothoque  de  J.  0.  Joseph,  ecuier,  afia  d'offrir'au 
d^fendeur  roccasion  de  la  payer  ou  se  protfiger  cgntre  cette 
charge,  sur  et  k  mfeme  le  prix  de  vente; 
#  '\Oonsid6rant  que  qe  ne  fut  que  longtemps  apres  le 
/r&tour  do  Taction,  que  la  domauderesse.  Dame  Greeue,  a 
offert  au  d6fendeur  une-  d6charge  de  I'hypotheque  du  dit 
Alfred  Joyce  ;  ,que  cette  d^charge  produite  au  dossier 
coxiiine  exhibit  H  de  la  dite  Dame  Greene^  n'est  pas  mftme 
signde  par  le  dit  Joyce  ;  qu'au  reste  elle  a  6t6  faite  long- 
temps  apres  I'eipiTation  des  dfelais  durant  lesquels  le  d6- 
fendeur  a'6tait  oblig6  de  prendre  son  titre  d'acquisition.; 

"  Considfcrant  qu'^  Tfepoque  convenue  entre  les  partieR 
pour  la  pasfetion  du  dit  acte  de  vente,  la  dite  Dame 
Greene  n*6tait  pas  en  6tat  de  donnier  au  .d^fendeur  un 
titre  j)arfa{tet  libre  de  toutes  les  charges  et  hypothequeis 
qui  affectaient  le  dit  immeuble ;  qu'elie  ne  I'a  pas  ofiFert 
par  son  action,  et  ne  s'estpas  mise  en  pjbsition  de  le  iiooner 
depuis ;  ''■'.■       ^    .    ■.-,.''  ■''"'.'''       ■'■:."■'':■  •'^  :"■■■"•" 

}>  Con8id6rant  que  le  dfefendeur  a  achetl  rimmeuble  en 
question  s\ir  la  foi  des  avis  publics  dans  les  journa*ux, 
reprfesentant  la  maisou  y  6rig6e  comme  une  b&tisse  en 
,  bYiques,  tandis  qu'eii  r6alit6  elle  n'est  qu'une  maiiion  &iu 
bois  recouverte  en^byiques  ;  ,qu'il  est  vrai  qu'jl  en' a  fait 
I'examen  avant  de  signer  le  dit  6crit,  mais  que  eet  examen 
n'a  6t6  qu'impjfcrfait,  et  le  d6fendeur  qui  est  tin  ^tranger 
et  un  homme  sans  «jxp6rience  dans  la  construction  des 
.blisses,  s'en  «st  rapporte  a  I'apparenqe  ext6rieure  de^la 
maison  et  atlx  annonces  en  question ;  que  ce  ne  fut  que 
dans  16  mois  de  juiijilqu'il  constata  que  la  dit©  maison 
n'fitaft  pas  eil-briques  solides ;  •  • 

"Considfirant  qu'il  est  6tabli  en  preuve  que  la  diffe- 
'  rence  dans  la  valeur  et  la  quality  d'une  construction  de 
ce  genre  et  unf  maisonipute  en  briques  elt  considerable, 
et  qu'il  y  a  eu  erreiir  sur  une  des  considerations  principales 
qiiiottt  engage  le  defendetir  d.  signer  le  dit  dcrit  du  24 
aviil  1886 ;  '       '     *  ^  «,  ^       »  . 

-"Vul'lffticle992,  aC.  ;•     '        .  /       ° 

I"  Oonsiderant  que  le  demandenr  par  reprise  d'instance 
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,  <J  ^^      ■  *  t- 

n  a  t«g  prouv6  lea  allfigationB  essentielles'  de  sa  d6clara-       i«»- 
tion  et  que  le  d^fendenr  a  prou  v6  celles  de  sa  defense  •         D»ndu«nd 
"  Maiatient Ja  dite  d6fense  et  renvois  la  dite  acUoo  aVec     '*'***-• 
depens."  - 

Th6  plaintiilf  par  repHse  (finstnnce  appealed  from  the* 

ab(n^ejudgment.aiid  the  case  was  submitted  on  the  fac-        '\ 
turns.  ,  .    ;  •       ^ 

Boss6,  J.,  deliTering^aie  unanimous  judgment  of  the 
Court,  remarked  that  it  was  not  necessary  to  decide  the 
ijUestion  of  misrepresentation  as  to  the  construction' of "^      ^, 


.-7.  the  house.    The  objection  raised  by  tl^e  purchaser,  that 

;.thB  property  was  sold  free  and  clear  of  incumbraucfesT 

WhUe  m  fact  it  was  charged  with  hypothecs  which  the 

vendor  did  not  remove,  beforfe  asking  for*  the  comoletion 

jxf  the  contt^t,  was  fatal,  and  the  apftal  must  be  dis- 

.xnissed  on  this  ground.     '*  , 

^         \,   ^    _,  Judgmejiif  confitmed;  \ 

/£.  Z;<ifttft<ra»e/ for  appellant.   ' 
,i   Mactaren,  Leet,  Smith  ^  Smith  Stir  respondent.       >-      *t 


fcV,. 


U&t&U'^i^ 


:•  y  > 


■ ,  «*" 


V'  '■ 


Coram  Cijoss,;BAkY,  Boss^,  Dohbbit,  Cimon,.|i/ -*> 
ACCIDENT  INSURANCE  CO,  OF  N.  A ,      ^ 
,,.«,.  {defendants  in  Court  ^Imt^^ 
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.       .        ^  Dame  ELIZABETH  YOtJ]^  "     ■-  ^^^  - 

^gintiff in  Court jbelciio),'^:' 
.    ^    .     -  .  .      Respqjjdent. 

Accident  Insurance— Eziernal  injiHriei  producing-ergsipetas— 

.Protimute  cause.  0/  death— Immedtate' notice  of  death-^ 

Waiver.  j  .. 

,  An  acddent  policy  imuedf  by  the  appellanta  was  payable  «  witbi&  fiiirfy 

'  days  afHtr  safgSient  proof  that  the  'inBftnjd,  at  anyUme  daring  the 

^Untianoe  of  this  polfcy,  khall  have  sustained  bodily,  iiynrie^ 
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"effected  throngh  external,  accidental  and  violent  means, j^ttAn  thb 
"  intent  and  meaning  of  tliis  contract  and  the  conditions  ^i^renpto 
"  annexed,  arid  tuch  injuries  alone  nhall  have  oaxuioned  death  writhin 
"ninety  days  from  tlie  liappening  tliereof.  ....  Proyit|ed,'«iway8 
"tliat  tills  insuran<fe  shall  not  extend  to*^  hernia,  nor  to  any  itidily 
"  injuty  happening  directly  or  indirectly  inconsequence  of  disease,  nor  to 
"  any  death  or  disability  which  may  have  been  eauud  whotty  or  in  part  ' 
•  :  '  ".^  bodily  infirmities  or  disease,  -existing  prior  or  subsequent  to  the  - 

^^^5f  i '  ''  date  of^his  contract,  or  by  tlie  taking  of  jwison,  or  by  any  8urgicd.l 
■M^  ;■ .  •;  *'  operation,  or  medical  or  mechanical  treatment,  nor  to  any  case  ex-' 
5>c%p:  .  «•  cept  wJiere  the  injury' aforesaid  is  Oie  proximate  or  sole  cause  of  the  di»- 
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T^  J^aqred  was  accidentally  wounded  ifi  the  leg  by  falling  from  a 

r-;:~~.  Verandah,  and  within  fpur  or  five  days  the,  wound,  which  appeared 

■  ;!>^.**  ■'^T^*  *°  ^  a  slight  one,  was  complicated  by  erysipelas,  from  which 

i  -^  deat,h  ensued  twenty-three  days  after  the  ^«ccident  There  was  some 

popflict  in  the  evidence  as  to  whri(||b#'^^' erysipelas  resulted  solely 

from' (he  wonnd,  but  the  Court  befow  found,  on  the  facts,  that  the* 

erysipelas  followed  as  a  direct  result  from  the  external  injury. 

^  Held  :— (Affirming  the  judgment  of  Tellier,  J.,  M.  L.  B.,  6  S.  C.  8),  That 

the  external  injury  was  the^roximate  or  sole  cause  of  'death  withia, 

.tjie  meaning  of  the  iioHcy,  and  thgt  the  respondent  was  entitled  to 

recover.  ^  ^ 

The  policy  a^  provided  that  "  in  the  event  of  any  accident  or  injury  for 
"  which,  claim  may  be  made  uniler  this  policy,  immediate  notice' 
"  must  be  given  in  writing^  addend  to  the  manager  of  this  com- 
^  "pany,  at  Montreal,!  statfiig  full  name,  occupation  t^d  address  »f 
'*  the  insured,  with  full  particulars  of  tlie.accident  and  injury ;  and 
"failure  to  give  such  immedititf  written  notice  shall  invalidate  all 
"  claims  under  this  policy;"  '  .■?*,;  *'       *  ' 

Th6  local  agent  of  the  company  attiimieoe,  Ont,  after  receiving  written 
notice  of  the  iftoCide^ft«bef<;>«^^th,  was  verbally  informed  of  the 
y  death  foar  days  after  jit  ^.^lace,  undthereupon  stated  that  he 
would  requite  no  further^  n0C^,  an4  that  be  had  advised  the  com- 
•  pany.  Further  interviwK«;;|iiia  oorrespotfdejibiiHook  place  durHig  the 
followingdays  between  the  local  ag^pt  add  the  claimants  with  raspect 
16  the  papers  re<juired,  but  the  formal  notice  wjw  not  sent  to  the  head 
.  office  until  sixteen  days  after  death.  The  manager  of  the  company 
acknowledge!  receipt  of  proofs  of  death,  without  comiilaining  of  wa^t 
of  notice,  and  ultimately.declihed  to  pay  the  claim  on  the  ground 
that  the  death  was  caused  by  disease,  and  that -therefore  the  com- 
|*any  ooiild  not  iecognize^lfbic  liability.  * 

Hbld:-1  That  the  company  ^M  received  sufflcientnotioe  of  deatji  to 
satisfy^  the  requireiQents  dif  the  polic^.'and  thatj  in  any  event,  they 
bad  ^preMly  waived  any  objections  which  they  might  have  urged 
,     ih  this  regard,  by  declining  to  i»y  the  claim  on  other  grounds'. 

;  '„'*''''        ^  „'  :  ■  "■     ">..>:». 

APPfiAL  from  a  judgment  of  the  Superior  Court,  M^- 
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\,  ..  Jan.  22,  1^91.]      ■   j^'*''''     ^-  ,^^  "■'-"' ' 
■^^.  Q.<^nd  ^^^  for  the'appeilarit., 

c^ule  oAh!  ^  *he  ftcc^ent  was  not  tl^e  sole  or  proximate 
cause  of  th^.  death,  as  the' <;on tract  proved.  The  death 
was  n^t  occasioned  by  the  injury  alone.  7ndepo„dently  of 
a^l  other  causes,  maslmich  a^:18rysipela.  intervened  Ld' 

-^e^f  -us.  of  t>. 'death:     If  the^espe^de,^ 
were^suiBg  for  injuries"  received  througlTnefrfiireAce 
-^^eh  injuries  resulted  in  death,  the  casf  would  be  a  ^ 

.  ^ent     ftut^here  the  action  was  on  a  confract  which 
st^p^late*  th,t  the  company  should  not  be  liableChen 

.4e^w»s  caused  whpUy  oriti  partb^  disease,  but  otly 
^.  .^hen  he  proximate  or  ^olb  cause  waHhe  injury  tlc^vel 

'  by  accident.  .  The  action  should  aWfail  forTantofTm 

days  a%r  t|,e  death  of  the  insured,  and  about  ti^lve 

fays  af^r  hi.  burial.    The  rOason  why  immediate  S 

^  J-eq^red  is   that   the: c6mpany  is'intere^t^  in^i:  . 

^g  that  proper  medical  aid  is  furnished.  It  has  the  ri^ht 

■ '  h^  "^""V"  r^^^^^  «d^i«-  -"end.  in  order,  not  o^y. 
that  the  ^ccidenr  may  be  properly  treated,  but  that  Me 
^'-P;"y  may  have  fuUsknowledgeo^^^ 
WhBre  notice  is  given  long  after  the.  burial,  post  morU 
changes^ui^y^occur  which  may  obscure  the  cause  of-d^ath' 
and  render  the  idehtiHcation  of  the  body  difficult  or  ev^  ^ 
impossible. 

J  ^  ^>fe«r.  for'the  j;espon^t.  cSntende^^hnt  there  hafl    . 
■^en  waiver^,  not jS^undlpre-  facets  stated  in. the  head    ' 
note.  „Also.  tlmt  the  VcidenT  w^  the  proxiniate  or  sdie 
causa  of  death  within  t^meaning  of  the  policy.  V  -    >;  : 

Cross,  J.,  said  the  question  was  whether  thepjirtv  m-  " 
sured  haying  died  from,  erysipelas,  consequent  upon  an  ^ 
•jcidentjl  fall,  his  widow  was  excluded  ftom  theben^    " 
6£the:p<rtlcy.     It  was  to  be  remarked  that  erysipelases 
not  specially  excluded  hy  the  contract.   %t^e  apwjHarits' 
6on8trBCtion  prevailed,  no  matter  how  seriouslya  kik' 
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tdighi  be  Injnred  by  a  railway  accident,  if  he  did'  nordie 
cS?of  N.'S!  froro  **»*^  shook,  but  died  afterwards  from  erysipelaa \r 
-  *      *  gangrene  wbloh  resulted  from  his  injuries,  there  would 
bi)  no  i^lght  to  recover.    The  Court  W|k^  of  opinion  that  in 
such  caae.the  accident  might  ^>e  q^sidered  tlie  ptoX', 
itttate^vanSia  of  death,  and  the  in$nrera^ore  liable.   Wh^re 
^SJjb^''  ^  blow  is  given  which,  need  nut  necessarily  cause  death, 
ji'^Vht  through  some  neglect  in  the  treatment  di^b  ensues, 
thdre  is  a  criminal  responsibility,  and  the  ^rson  who 
'inflicted  the  blow  is  amenablig  to  the  law.  ,  If  Wilssili 
V  had'iiQ^et  with  this  fall,  would  he  have  died  of  er]^j^ 
^el'as?    T]^e'*t;^ii3ence  was  iusniUcient   to  shaw  tbat  he 
would,  although  there  w^  some  evidence  ^hat '  he  suf- 
fered from  ailments  w  Wh  might  make  him ,  ^susceptible 
to  >?rysipplas.    Anothef  ground  had  been  urged  by  the 
appellants,  that  imcydiate  notice  of  the  death  had  not 
been^given:  The  GoJurt  considered  that  the  company  had 
waived  this  object j|>n  by  the  correspondence  which  had 
tdc'en  place. 

Judgment  coufinoaed. 
HattoH  Sf  McLennan  for  appellants. 
El  Lafletir  for  respondent. 
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-,   'On  appeal  to  the  Bnpreme  Court  of  Canada,  the  above  jadgment  was 
"    reversed,  ^pril  4,  1892,  Foamier  and  Patterson,  JJ.,  disaenting.    Se*  15 
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November  21,  1890. 
C^  DoRiuN.  C.J.;  Tes8,er,  Bahv.  BUB8&,  dJULtyJJ,, 
JAMBS  1).  WBLL^.         ..    ^      ^ 
( IhTepdanl  ami  contestant  bdow),  - 

A.PPEI,LANT  ; 


/■ 


«<fc 


•  CHARLES  S.  .BURROUGHS, 

^  (Plaintiff  and  oftpomnt  below),  '  * . 

Respondent. 


Proc^^e^Executio^A/  jud^meni  of  tt«  CoMrt  of  Queen^» 
Bench  in  appeal^B^gutration^TaxaUon  of  coH*. 

*  .^/^®^i,V™*J"'*fif"^®'^*  "^^  the  Superior  boiirt   dis- 

tnct  of  Te\reboahe  (TASOHEEEAtr. " J.)    Jun^  14    1889 

maiultaining  au  opposition  afin  dannuler? '      '        '  ' 

..    Thejudgme.it  of  the  Court  ^.elow  reads  as  Xollows".":- 

La  Cour  aywit  entendu  les^rties  par  leurs  procu- 

reurs  r^pect,f«  sur  Je  m^rite  d.  ropposition  afiu  d'annuler 

.  da  dit  demandeur  oppo8a^t  et  de  la  ostentation  d'icelle 

j"Atten4«  que  le  dit  d6lendeur  saieisaant  a.  pendant 
1  instance,  p«>duiimd6.i3temBnt  quant  Ma  «omme  de 

^^LiT^-^"^  ^^'^  ta«^  en  Co«r8np6rien«,.. 
Iimitant^la  saisie  par  lui  pratiqu6e  e^  cette  oanse  d  li^ 
^dO"l24fMl.  niontant  cle  ses  f«i«  tax&  en  Lt 

••  Odnwdirant  que  lors  de  I'^miwion  du  bref  d'ex6o«tion 
rfe6o«ij|«fe/err«doritl'op|>08ant^emande  I'annuktioJI. 
rr  p  .  16  mai  1888,  le  j«g,meut  de  la  Cour  du  Banc 
de  li^Reine  8i6geant  eo  Ap^el  prononc6  le  2%%rtm 
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1887,  n'avail  pas  encore  6t6  enre^isti^  ati  greffe  de  la 
pr^sente  Cour  Sup6rieure,  si^geftnt  a  Ste-Scholfkstiqae,  et 
quo  mftme  auonne  oopie  d{imeu|t  certifiie  n'en  avail  £t6 
d6po8^^  au  greffe  ousdit,  tnais  qti'il  appert  que  le  dit  jn-  « 

■  geraeul  n'a  6te  d6i)os6  et  enregis^r6  au  dit  greife  q^ie  dam 
le  mois  de  septembre  1888,  savoir,  environ  qaatre  jnaois 
apres  remission  da  dit  bref  dW^cution  et  denx  moia  " 
aprds  la  production  de  roppoai^ion  da  demandour,  ainai 
qae  le  tout  est  constats  par  lo  certiRcat  et  par  lo  t6moir 
gnage  du  protonotaire  de  cette  Gour ;   ,  . 

"Consid^rant  que  le  document  produit  k  I'enquAte  _ 
par  le  del'endeur  contestant  comme  son  exhibit  "  T,"  ^tant 
copie  d'uh  pr^tendu  re9u  en  da(ie  du  26  jnillet  1887,  par 
lequel  jl  apparattrait  qu'un  certain  Alphonse  Raby,  d6- 
jpute-protonotaire  de  cette  Oour,  aurait  d  la  dite  date  re^ a 
du  grefiier  des  appels  le  dossier  de  la  prteeute  cause  ainsi 

.  qu'une  copie  certifi^o  du  jugement  «n  appel,  n'est  pas  upi " 
document  authentique  et  qui  pourmit^tre  certifid  conune  ^ 
tel  par  le  grefiier  des  appels  ;  que  roriginal  du  dit  re9a' 
n'a  pas  6te  produit,  et  qu'aucune  preuve^  h**  H6  ifaite  k 

'I'ajppui  du.dit  document  qui  u'a  pas  Ini-mftme  aucune 
force  probante  et  qui  ue  saurut  pr§valoir  "contre  le  certi- 
ficat  otiiciel  et  contre  le  t6moignage  du  protonotaire  de, 
cette  Cour ;  „  ,•  \    -.  *  . 

/' Cousid6rant  d'aillcurs  qu^  le  fait  que  ledit  A.  Baby 
aurait  re9u  la  dite  copie  de  jugement-  a  la  date  que  com-  ' 
porte  le  dit  pretendu  re^n  n'est  pas  conclusif  dans  I'espece, 
attendu  que  le  dit  A.  Raby  peat  avoir  re9ti  la  dite  copie 
sans  en  faire  le  d^pdt  et  I'eiiregistii^ment  au  greff^  de 
cette  Courj„  et  que  seuls  oe  d6pdt<  et  cet  ^nr^istrement 
pouvaieut  6galeme^t  conitt&ter  que  le  dit  jugement  avait 
^te  dumei^  re9U  par  la  0«^  de  premiere  instance  c.harg6e 
par  la  loivjArt  1176,  C.  > )  dft  le  fi^i^  exfectttar  ; 

"  Consid^rant  que  pt  dite  Goar  de  premiere  inst&nce  kti 
P9Qvait''ptJ>^l^r  k  rexdctttioir  da  dit  jugei^Lent  avant  1« 

•  d^pot  et  iVj^irlgistrenwIat  r^ulief  d'icelle  an  greffe  de  la 

^ditfe  Qwr ;  \^f'-  "  .■   '  ^  _    ,' 

*  "^nsid6i^knt  de  ,p}na,  qo'il  n'appert  pas  que  le  mh- 
Jnoti^  dc  Trals  eu;appe)l  du  dit  d^fend^r  conteBtant/ et 
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que  ce  dernier  veut  pr61ever  an  moj^n  ^  rVx6ciiLii 

ni '/p^r i*^'  ''""^^^  ''*  ^"^  ooatrLito:ri.S"  r 

nrl  !  A      •     "  '^^  '^  '^'^  ^^^''^'^^^  i  q«olle  date  a  a  «t6 
^Bent6  pour  taxation  au  greffier  des  appels  ; '  ^ 

"luIicS  drt'l.'HV\'*''  ^'  roblit6ration  d«  timb,^ 

noncent  pas  que  I'opposuhU  6t6  entendu  ni  aue  lo  d^ 
.  «i6moirea6J6  pr6«enVlel4J„ilfet  suivant  Lrdonni 

,  •ViaA  la  partie  adveree^et  8an«  ajournement  ant6riear-       ~ 
^^^Conaidfirant  quo  pour  cee  deux  raisons  le' dit  bref 
dex6imt«)n  de  bonis  etdk  ierrit  s.  6t&  iimio    ii/    7        ^ 
I  h..guH...ent.  Pr.n.a:!5^;;e  l^L^^^r:^ 

8i«8ant.  et  que  ropposiUoi,  du  demandeur  opposant  iuvo. 

quant  ces  moyen.  de  null^^  est*iWfoud6er    "1 
k      ^°»"d*^ant  q«'ir.de«i^ut  inufilM'entrer  datew 
Inen  de«  autres  mojrens  alfetf*^  diu^aJopposm^^''" 

safsi^nt  f n°\-^"^  la  difea^een^^^^        a^fendeur 
T^IT^^     Partie  des  allfeations  de  rop^o.%t,^r  J    . 
£e^  defense  en  droit,  k  Pour,  par  son  jagement^  ,9 

rtserv^s  6M,t  b,en  fond6eT,our  partie.  savoir,  q^nt  lu 
moyen  6non^ant  en  r^pons^  a  la  pretention  c<^n?rS  de     ' 
1  oppo^ant.  que  le  c^ancieU  -aisis^ant  pent  t^l^ 

.quels   a  partie  adverse  a  §t§  condamn6e.  m&me  Wkan^ 

SX  '  Ztl!  ^"^^d^'^a^*  ,»r«e  la-dite  defense  en  droit    ' 
«a^l  fbnd6e  quant  ^u  sUnd  moyen  y  invoqu6  sa    ' 

d>s  uu  ii»6moire  de  frai^dument  tax6,  i^ii^utfe 
Jit  oppoeant  niant  dans  son  opposition  la^^i  rfigu     ' 
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-     ^.^■ 
lidre  dn  dit  m6moij^e,  pquvait'en  loi  alU'gaor  U  surcharge 
<^t  ]'e|;»g6ration  d'loelui;  '  ,.    *    ' 

*' Maintiont.ld  premier  moyun  de  la  dito  d^fojiBfl  en 
droit  du  difendenr  contestant,  rejutte  comme  ill^gales 
toutes  lea  aU6gation8  de  I'oppoHition  ayant  trait  A  la  dih- 
traotion  do  frlais,  obtenue  par  M.  I'aHist^r,  pfocurour  du 
ddfendeur,  et  la  oompensatiou  que  I'opposaut  pr6tend 
pouvoiroppoHcr  k  ce  deniier,  et  rtyetto  la  dite  defense  en 
droit  quant  au  surplus,  JHans  frais,  rejette  au  nitrite  la 
contestation  du  dC'fendeur  saisissant,  maintient  pouV  les 
raisons  dfcjA  dfeduites,  I'opposition  afin  d'annulor  du.dit 
4eutandeur  opposant,  declare  illdgale-i'C'mission  du  dit 
bref  d'ez6cntion  de  bonis  et  de  terrfs,  anjiule  la  saisie  pta- 
tiqu6e  en  vertu  du  dit  bref  et  en'donne  ta^in  lev6e  k 
I'oppoBant,  avec'dfepens  obntre  le  dit  d^fendeur  saisissant." 

Sept.  26, 180(V.] 

ra//i«er,  arid  Trenholme,  Q.C.,  for  the  appellant : — 


By  the 
as  to  Co 
haviUi 
oppositid 
the  execution 


lent  appeiiJed  from  appellant's  demurrer 
on  is  maintained,  and  all  the  allegations 
e  to  It  are  rejected  and  struck  from  the 
the  opposition  itself  is  maintained  and 
eld  to  have  been  illegally  and  prematurely 
issued,  (1)  because  as  alleged  no  judgment  in  Appeal  of 
thfe  22nd  of  February,  1887,  was  received  or  registered  in 
the  Court  below  tintil  after  the  issue  of  the  Execution, 
and  (2)  because,  tlm  bill  of  costs  in  appeal  had  been  taxed 
without  notice.  ' 

As  to  the  first  point,  a  co||r  of  the  judgment  in  Appeal 
had  been  deposited  with  the  prothonotary  nearly  ten 
months  previous  to  the  issue  of  the  writ  of  execution. 
The  one  fact  for  the  Court  below  to  find  should  have 
been,  was-  such  a  judgment  rendered  more  than  ^fteen 
days  previous  to  the  issue  of  the  execution  ?  Admitting 
that  a  copy  of  sqich  judgment  should  be  in  the  hands  of 
the  prothonotarjf  to  justify  the  issue  of  the  execution,  the 
questioii,  if  received,  whether  it  was,enr^gisterecl  Or  not 
is  clearly  immaterial  and  irrelevant.  ^ 

On  the  second  point — that  the  bill  of^sts  in  appeal 
was  taxed  without  notice  to  respondent— there  is  no  proof 
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the  fllerk'irf  the  Oourt.-   ^*^   ii      . »  :       ^  ^"^™i  ''^ 
The  rfiapondunt,  in  purioi^,  iig^t^p^Y 

Nov.  27,  1890.)  ,       ^   >■'    ^ 

The  Court  is  of  opinit^i^  «ihit  ^'j^d 
reformed.    The  judgments  of  thii  OOwpi  ^j^ 
hero,  and  are  executory  Without  ^giitrattott  .t  evVfllce 

point,  the  alleged  taxation  of  tke  coa^nii^  appall  without 
liotice  we  iiave  the  certificate  of  t^'^tk  of  the  Xjedrt 
tha  the  costs  were  taxed  ou  theg/Jti,.  TU  iaxatioji  is 
^laroniUifooe.  If  Mr.  B„rr^li^s«^Ut^ment  i.^ 
^t,  why  did  he  not  prove,  it  by  pro<f|oiiig  the  blG^  ? 
We  cannot  in  the  face  of  the  certificat<i  debto  t^^ 
tion  irregular:  ■T         ;■■ 

The  ji^dgment  in  appeal  is  as  follow?  :~^  /I  ;  v 

••  Vu  le  retraxit  proddit  en  Oour  Sup6riettre  pat  le  4e-' 
mandeur  saisissant.  par  lequeHl  renonoe  A  la  sai^^0,  par 
lui  taite,  pour  la  |omme  de  $96.62 ;        "  ■'■'  0V:-< 

"ConSidfirant  que  les  jugements  4e  wtte  Cfj)ur  ^P 
e^?6cufoims  sans  qu'il.  soit  besoinMeles  enregistrer  au-^ 
grefle  drfla  Oour  dont  est  appel,  et  que  lors  de  VfemAna- 
liondu  .bref  de^ri/acMw  enquestioh  en  cette  cause  le' 
.^jagement  de  qptte  Oouf  y  medtionnfi^tait  ei6c!tt«re- 
"Con8id6rant  qUe  la  taxation  des  frais  en  appel  et  du 
montant  y  r6clam6  par  le  dit  bTref  de  JUri  facias,  est  appa- 
remmenl  rfiguliWe,  et  que  I'opposant  i  failli  dans  sa  ' 
preuye,  d  I'tonobntlre  ie  la  taxation  du  radmoire  des  dits 
frais;  que  son .  opposition  e^t  partant  mal  fondfeeWau- 
tant  qu'elle  elapplique  au?  dit§  frais  eu  appel,  mats  qu'elle 
est  bien  fond6e  quant  Ala  diUjBoramede  $96.52,  fraii  en- 
courusfn  Oour  Sup^neure  mais.  hon  tftk68,.et  pour' les* 
quels  le  demandeur  a  prddnit  le  dit  rejtra^t ; ' "        .     , 
^   "  Oonsidfcrarit  qu'il  y  a  erjreur  dans  le  dit  jugemeut  de 
la  Conr  Sup^Tieure  sifegeaut  A  Ste-ScholMtique  le  14  iuin 
1889, 4ont  est  appel  j       •"  -   '  "        ^  '' 

"Oj^te  Ooiar  modifie  le  dit  jugement^  et  procfidant  k 
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rendre  le  jngetnent  que  h  dite  Gobr  Sap6rienre  anrait  4u 
rendre,  maintientia  dite  opposition  afin  d'annuler  quant 
4  Ja  dite  somme  de  |96.62,  avec  d6pens  d'icelJe  opposition 
jusqu'^  la^j^te  de  la  production  du  dit  retraxit,  en  faveur 
du  dit  opposant,  renvoie  la.dite  opposition  quant  au  sur- 
plus, avec  d6pen8  centre  le  dit  opposant,  k  compter  de  la 
date  du  dit  retraxit,  et  les  d^pens  en  appel  conlre  Tintimd 
en  faveur  de  I'appelant.  {Disientiente  I'hon.  jv^  T*ewieT)." 

..  -*x;r    Judgment  reversed. 
J.  Palliser  for  the  appellant.      ' 
Burroughs  Sf  Burroughs  fot  th0. respondent. 
.■(J.,K.)  ^    i,     :'\        ■ 


September  27,  1887. 
Coxam  DoRiON,  C.  J.',  Tessier,  Cross,  Baby,  JJ. 

[  HENRY  M:  GILES.  fis-QttAL..      . 

.     {Plaintiff  in  Court  below), 
"'  '  Appellant; 

AND:     ■■ 

^  '  JEROME  JACQUES,     ^ 

{Defendant  in  Court  below). 

Respondent. 

Qualitp  to  sue—C.  C.  P.  J  4,  19— Receiver  to  foreign  corpora- 
^^-  tion  in  liquidation. 

Hbu)  :— (Reversini;  the  judgment  of  Taacbereau,  J.,  M.  L.  R.,  1  &  C.  166), 
jWhore  an  action  was  brought  in  the  province  of  Quebec,  by  the  . 
plaintiff  as  receiver  to  a  corporation  in  liquidatioti  domiciled  in  On- 
•  tario,  and  it  was  proved  by  the  production  of  the  Ontario  Statute 
that  the  plaintiff,  as  receiver,  was  duly  anthorizedto  reptesent  the 
corporation  in  judicial  proceedings,  he  may  also  appear  in  his  quality 
of  receiver  in  judicial  brooeedings  before  the  courts  of  the  province 

,,    of  Quebec.  ■    .     :T..  •...■.       ■,!,*- 

Appeal  from  a  judgment  of  the  Superior  Court,  Mon-* 
treal  (Taschereau,  J.),  January  17,  1886,  dismissing  an 
action  brought  bji^  the  appellant  as  receiver  of  the  Nia^^ 


'r 


T-, 


^■h  5"**  1 


^rienre  anrait  4u 
d'annnler  quant 
'icelle  opposition 
itraxit,  en  faveur 
>n  quant  an  sur- 
k  compter  de  la 
)1  conlre  TintimS 
I.  ioj^  T'eisnier)." 

nent  reverised. 

3Ht. 


nber  27,  1887. 
3,  Baby,  JJ. 

Alb,'       * 
iTt  below), 
Appellant  ; 


trt  below), 
Respondent. 

'foreign  corpora- 


rt.  L.  R.,  1  &  C.  166), 
of  Qaebec,  by  the 
>&  domiciled  in  On* 
the  Ontario  Statute 
izedrto  represent  the 
ippear  in  hia  quality 
arte  of  the  province 


ior  Court,  Mon- 
,  dismissing  an 
iverofthe  Ni»^ 


t—OpUET  OF.IUEBN'S  BIITOH.  *U*f 

•gara  District  Mutual  Fire  nsurahce  Company  a  fbreiirn 
co^ration.  The  judgment  of  the  Court  below 'ir^^Z 

March  24,  1887.] 
Lafontaine,  for  appellant :-  - 

nar'u  n""^' Tnu  'T,^*'    !««  cr^anciers.  a  6t6  nommfe." 

KlFrT"''"*"^'^*"'*''"^  "The  Niagara  Distn" 
Mutual  Fire  Insurance  Com,  any."  6tafelie  d  St^Catherine 
dans  la  province  d'Ontario,  ,n  1886.    '   \  ' 

Jia  1876,  oette  compagnie  ^tendit  ses  operations  d  ntir^ 
province  et6tablit  une  agen<  e  A  Montreal  A  cette  Ip^  ™ 
ces  compagnies  jouiss-feht   i'un.  grande  faveur  tSp'r" 

Quebec,  Samt.Jean.  Saint-H^cinthe  etla  Pointe-Uvis 

r^^T  *'"""  T  '''  ^^"''  ^^"^P-**»*«  dans  cetS 
province  Avec  ces  .malh«tar8|public8  les  repartitions  arii- 
V6rentplusfr6quentesetpli/61ev6es.~  "^^'^^ "" 

lateur.    Bref  les  membres  r^fuserent  en  masse  de  paver 

iBurs  contributions.    De  1^  lajg^ne  dans  les  affaires  de' I 

'^^sl^^inU  '^''  T  ^^'^'^'  ^""^  d^venaient 

Ce  fat  dans  ces  circonstaices  que  le  demandeur  fut 

la"Sla^:r7tVV?"i^"^^ 

la    JNiagara,    dont  le  defendAur  est  njembre 

t.nt't'r'T!^.^*  ^'  '"T^'"'  du  d6fendeur  le  mon- 
>^de  la  repartition  impo,^  le  18  juillet  1877  par  Ifes 
jK^teurs.  pour  rencontrer  Jles  pertes  et  les  dfipenses  de 
la  coni^Mrnie.  <  : 

«„II«?  -  l.?*'^  ?"'  ^*  ^^'^^"*  ^^*'  determiner  Je  Utig^^ 
en^  les^parti«,,  n'est  pas  laloi  de  la  province  deQueb^ 

mais  celle  dela  province  4mtarip,  o4  la  compL^^^ 

s&i- domicile,  et  suiTant  la^tteile  elle  a  §t§  onranlL  et 

ette  loi  est  le  statut  86  Vict.,  c.  44,et  suivant  le  statut 
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81  Vict.,  o.  18,  se  tronye  dans  la  copie  des  statuts  impri 
m^s  par  Plmprimoar  de  la  Reiae  poor  cette  ann6e,  pro 
daite  an  dossier. 

Oette  loi  contient  assez  pen  de  diffdrenoe  d'avec  la  ndtr 
au  moins  quant  anx  questions  soulev^es  dans  ce  litige. 
Remarquons  settlement  que  les  sections  1i  et  7^  rdglent 
les  pouTOirs  et  fonctions  dn  recevenr,  qui  est  inconnu  k 
notre  systdme,  que  par  la  section  48  il  est  permis  aux 
directeurs  de  pr^lever  'des  versements  quand  ils  lejnge&t 
h  propos,  et  que  la  compagnie  n^est  pas  astreinte  & 
Tobligation  de  tenir  un  livre  de  repartition  pour  chaqne 
feu  comme  le  vent  notre  loi  par  le  paragraphe  2e,4!B  la 
section  21  du  chapitre  68  des  Sti^tnts  Refondus  dm  Bas- 
Canada.  *    ,  -        \ 

Oependant  unis  difi!§rence  caract6risliqne  se  trouve  dans 
la  p^oe  de  la  reclamation.     La  section  48  prescrit  que  le 
certificat  du  secrStaire-tresorier  est  une  preuve  primd  facie. 
Ge  certificat  est  [^oduit  dans  cette  cause.    Nous  sonmet-.. 
tons  que  cette  section,  comme  tout  le  reste  de  la  loi,  s'ap; 
plique  anx  poursuites  en  cette  province.    Oar  les  autenrs 
^ont  d'accord  que  la  preuve  du  contrat  se  fait  selonla  loi 
du  pays  ou  il  a  6t6  effectn^ — ^lAurent,  Droit  Intematipn^l^^^ 
I^riv6,  8e  vol.,  Nos.  22  k  25.    Or  le  lieu  du  contrat  dan  J^V 
les  contrats  par  correspondance,  comme  a  kt^  effectu6  fW^v^ 
contrat  on  questiqn  ici,  c'est  le  lieu  oft  'I'oflFre  est  re9ae'9i  » 
d'oupart  I'acceptation. — ^^Wharton,  Private  International 
Law,  No.  427.  -      ^*  /    «? 

La  preuve  dSmontre  que  le  montant,  qn^^l'appelant 

espere  ponvoir  collecter,  sera  certainfment  a«-e2p<soMS  de 

la  somme  requise,  pour  Couvrir  les  dettes  de  la  compagnie, 

dont  Tintime  est  responsable.  Oes  dettes  s'6Uvent  a  |154^- 

^  986.    II  est  k  remarquer  que  touted  ces  dettes  ont  6t6 

encournes  depuis  I'entree  d^  Pintim^  dans  la  compagnie. 

,-    Or,  pour  faire  face  k  cette  reclamation,  d'antant  plus 

^  preuante  qn'elle  repr^sente  une  somme  de  malheurs  cou- 

|yl»i^||mJblQ8,  la  compagnie  avait  en  mains  des  billets  de 

^imposables  an^montant  d9  $160,000,  laissant  an 

surplus  d'i  peine  #5^000,  somme  tout-d-fait  insuffisante 

pour  convlrir  les  frais  de  la  coUi^ction  contre^des  debitenxt 
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rtcalcitrants,  encourages  par  4es  suocda  partiels  dans  des 
procds  engages  avec  d'autres  compagniea,  ou  pour  ren- 
contrer  les  pertes  infivitables  par  ^uito  de  I'insolvabilitfi 
d  nn  certain  nombre.    Oar  la  preuve  constate  que  le  mi- 
nimum A  fixer  pour  ces  deux  6venttialit§8  est  d'au  moiin 
trente-trois  pour  cent,  ce  qui  r6duirait  I'actif  de  la  cpm- 
pagnie  k  1106.667  pour  faire  face  d  un  passif  de  |164  986 
Aussi  la  compagnie  a  demand6  le  paiement  de  la  ba- 
lance de  tons  les  billets  de  d6p6t.  -L'appel  fait  et  r6clam6 
est  done  legitime,  il  est.justifi^  ample^ent,  il  6tait  nfices- 
.saire.    Dfisiroux  d'en  assurer  le  paiement.  h  leur  profit, 
les  cr6anciers  ont  fait  nommer  un  receveur  chargfi  de 
rtahser  et  percevoir.  et  qui  est  le  demandeur  en  cette 
cause. 

Ayant  ^tabli  la  position  de  la  demande,  voyons  mainte- 
nant  es  moyens  de  la  dfifense,  qui  se  rMuisent  d  quatre 
principa*ux  points : 

lo  Le  d6faut  de  qualitfi  du  demandeur  pour  inteuter 
la  pr6sente  action.  ■       "'"'♦""^ 

2o.  L'inexisterice  d'un  contVat  d'asArance  entre  lis 
parties.^__  * 

8o.  La  fraude,  fausses  representations,  insolvabilitfi,  etd 

40.  La  prescription  de  cinq  ans! 

Nous  mettons  de  c6t6  le  moyen  banal  de  fraitdte.  fausses 
representations  et  insolvabilit§,  comme  n»6tant  supports 
daucune  preuve.  et  le  plaidoyer  de  prescription  oomme^ 

o?J  ^'^  soutenable  en  face  des  autoritfis  suivantes  •    / 

?«i^T*'  ^•.^^*'  ^°-  S85.-82.  Laurent. ^o.  470,  p.  496. 
-M.  0.  llTes''  ^■'  -  *^*""^^^^'  SW.  ler  p..  p.  614. 

Le  demandeur  a-t-il  quality  pour  |ntenter  Paction  « 

Pour  r680udre  cette  question  il  importe  de  mettre  en 
lumidre  deux  points  :  lo.  que  le  droit  d'action  n'est  pas 
une  formality  de  justice,  mais  appartient  ati  statul  per-  ^ 
sonnel;  2o.  que  le  demandeur  n'est  pas  I'agent.  comme 
on  1  appelle,  ou  le  mandataire  de  la  compagnie  La  j/iagara, 
mais  wnofficier  do  justice,  comme  un  tuteur,  un  crirateur. 
un  synaic,  un  s^qnestre  ou  un  gardien.  V        \ 

lo.  Que  le  droit  d'action  ne  soit  pas. une- simple  fLna-    * 

•  ■ "       "  '  ft..-'  ^^  -■- 
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Iit6  de  justice — rtgie  par  le  statat  du  lieu  ou  Taction  est 
intentSe — c^a  saute  aux  yeux.  II  ne  s'agit  pas  des  regies 
de  la  procedure  on  du  tribunal  devant  lequel  Taction  est 
institute,  mais  uniquement  de^a  capacity  deJa  personne, 
pour  intenter  une  action. '  Oe  droit  rentro  done  4  ce  titre 
dans  le  statut  personnel,  comme  tout  ce  qui  toucjie  A  la 
capacity  de  la  personne. — Foelix,  v,ol.  ler,  p.  85,  idem,  vol.' 
2e,  p.  201. 

P6urjd6terminer  si  le  demandeur  a  la  capacity  d*ester 
en  justice,  nous  ei^aminerons  done  si,  d'aprds  la  loi  d't)n- 
tano,  c'est-^-dire  la  loi  du  domicile  de  la  compagnie,  le 
demandeur  a  cette  capaoit^^  En  effet,  deux  tiaztes  positifs 
\  de  notre  loi  veulent  que  ce  soit  cette  loi  qui  en  d6oide  : 
le  paragraphe  4  de  Tarticle  6  du  Code  Civil,  qnidit  que  Tin- 
dividu  rfisidant  dans  le  jBas-Canada,  mais  qui^'y  est  pas 
domicilii,  "  reste  soumis  d  la  loi  de  son  pays  quant  k  son 
^at  et  sa  capacity,"  et  Tarticle  14  du  Code  de  rrbc^dure 
qui  rdgle  que,  "toute  corporation  ou  personal  d&ment 
l.;autoris^  A  T^tranger  k  ester  en  jugement,  peiit  exercer 
"  cette  fa(}ult6  devftat  tout  tribunal  du  Ba^-Catiada." 
%  Or,  ce  droit  d'action  du  demandeur  derive  4e  la  nature 
de  ses  fonctions,  de^es  pouvoirs  spSciaux  ot  dja  la  loi. 

En  effet  le  demandeur  est  charge  de  la  r^lisation  des 
biens  de  la  cofaipagnie  et  de  la  perception  des  or&tnce^,  il 
en  est  Tayant  cause  et  le  re^r^sentant,  il  est|  nanti  de  ses 
biens,  portenr  de  ses  titros,  cr^ances,  livres,,  enmn  d6tlen- 
teur  de  son  iu:tif,  il  re9oit,  transige  et  donne  qujittance — 
voir  la  section  74  du  chap.  44  du  statut  prodiuit.j 

Or  qui  veut  la  fin  veut  les  moyens,  et  si  le  demandeur 
n'avait  pas  le  droit  de  poursuivre  les  d^bitenri^  r^calci* 
trants,  le  but  de  sa    nomination  serait  compldtement 


fru8tr6. 


Anssi  la  Conr  de  Chancellerie,  pour  faciliter  les  opera- 
tions da  demandeur,  lui  a  express^ment  donnd  la  permis- 
sion  d'exercer,  selon  sa  capacity,  la.  faculty  de  poursuivre 
:e&  soft  Mom  ;wf Sonne/  pour  le  recouvremeut  des  cr^ances 
de  la  compagnie,  soit  pour  r6partltio|i  pu  autres  rtelama' 
tions.       !  X  ■        >■•  I     ■  --' '  -•'  X .:  ..■   ''-i'.     ^'^'■jX 

Oommdnt  inettre  d^  cdt6  un  ordre  aussi^explicite 


explicite  qnand 
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il  n>.t  pas  attaqu^  par  la  partie  adv^rae.  aorsqne  notre  loi 

laatonseau  contraire  formellemenV par I'article  14,0  P 
0.,  que  nons  avoas  did  plus  haul  ? 

Oamment  dir.e  que  la  Cour  de  Chancellerie  a  permis 

nen  ne  le  dfemontp?    '•Omnia. acta,  dit  la  maximo  rite 
esse  praesuwuniur."  *  maximo,  rue 

lefi!nfTl^T^'"r?^^« '^"^  ^'^^^^  tipm,  le  demandeur 
le  tient  de  la  lo,.  ^  II  suffirait  pour  fitablir-Ue  point  de^rfi- 

ftrer  U'ordre  de  la  Oour  de  Chancel  We,  qui  ^ut  d^t^e 
ment,onn6.  car  en  rabsence  do  contestotL  cet  acte  <h»' 
poavou  jiidicaire  se^^ustifie  par  lui-mftme,  mais  Tapp^ 
lant  va  plus  loin  ettrouve  dans  la  section  T6  du  stat^ 
si  noT'^'"'  "^"^*^  <^demandeur  dTpoursSi^iet 

erc^iTrr'^  BectionVes,  dit  que  le  receveur  ex- 
erce  tons  les  droits  et  remedes^,  right,  and  remedies  de  la 

Z^'^.^^'r^'^  «•*>*  ^-  rfipartSs  Or 
1  un  des  remMes  inhferents  ^Houte  compagnie  par  le  dioit 
common,  et  aux  compagnies  d'assuranc.LutSe U  <?S 
44d;irr'^''"*'^*"  "*"*"'  la  section  47  du  chap. 

dr^lT^r^'' ^°'/'  '°"  domicile,  le  demandeur  a  done 
droit  d  action,  et  notre  loi  autorise  I'exercice  de  ce  droit       ^ 

Amsi  dans  la  cause  Osgood  Sf  Steele,  16  L/C.  J.,  p.  141 
\e  droit  d'lntervention  d'un  ^ceveur  A  une  comLm^    / 
^urance  de  New-Vork.  n'a  pas  .te  mis  en  3*^ 
mfime  dans  la  cause  Fisk  S^  Stevens,  la  Cour  Supreme  a 
mamtenu  ractujn  de  la  femme.  parce  qu'elle  avJ^Lt 
de  poursuivre  d'apres  la  loi  de  I'Etat  de  New-York-Voir 
8  L.  N.,  p.  61,  remarques  du  jnge  Fournier.    1     . 
^  C'est  cette  doctrine  qu'Aubry  et  Ran  exprlment  dans  le 

tear  on  le  syndic  inv^sti  A  mrangerdu  gonvernemenV 
«  S^r"''''"?^''  de  I'administration  des  biens.  a  quality 
V  pounigir  en  F^anxse  m6me  contre  des  Franfais  " 

lio^era  ^r*""*  '*"''  )Thompson'8  liability  of  stock- 
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L'appelant  cite  on  sa  favenr  Te  jngemont  de  I'hoii.  jnge 
Torrance,  M.  L.  R.,  1  8.  U,  p.  822,  Giles  v.  Faneuf,  ot  celui 
de  I'hon.  jugu  Bachanan,  5  L.  N-,  p-  869,  Giles  v.  Brock. 

2o.  Mais  en  supposaut  qne  le  droit  d'ester  en  iiifttice 
ne^erait  qu'nne  simple  formality  r6gl^e  par  la  loi  div^ieu 
oil  Taction  est  intent^e,  ejBt-lt  vrai  do  diro  qne  notre  loi 
no  p«!rmet  pas  I'aution  da  demandeur  de  la  manidro  dont 
elleest  intont6e?  *       • 

"Pour  r6pondre  afiirmativoment,  nos  adversaires  sont 
obliges  de  ne  consid^rer  le  demandenr  qne  comme  le  man- 
dataire  de  la  compagnie,  on  pour  employer  lenrs  expres- 
sions, "un  asr^nl  ctUlectet^r."  Oette  mani^re  de  voir  leur 
permet  d*»ppliquer  lirmaxime  bien  connue  que  "nul  n^ 
plaide  au  nom  d'autrui."    Art,  19,  0.  P.  0.  v.. 

G'est  se  tromper  6trani|^ement.  Le  demandeur  n'ett  pas 
le  mandataire  de  la  compagnie,  et  la  maxime  invoqu6e 
n'a  pas  d'application  i^i.  D'aprds  ce  que  Tintim^  dit  des 
^fonctions  du  receveur  et  de  sa  nomination,  il  est  Evident 
qn'il  n'est  pas  uu  agent  collecteur,  ni  le  mandataire  de  la 
compagnie  "  La  Niagara.*'^  II  ne  tient  pas  ses  pouvo^rs 
de  la  compagnie,  elle  n'a  aucuu  controle  sur  lui,  il  ne  Ini 
est  pas  libre  de  le  r^voquer  ;  au  contraire  il  est  roffioier 
de  la  justicd,  loin  d'ob^ir  k  la  compagnie  il  lui  commando, 
olle  a  6t6  obljgee  de  lui  c6der  tout  sou  actif  et  de  se  d6- 
pouilldr  entre  ses  mains,  il  agit  enfiu  pour  le  b6n6fice  des 
cT^anciers^  ^t  pour  oelui  de  la  compagnie  qu'indireotement, 
en  sSquestrant  son  actif  pour  lui  faire  payer  ses  dettes. 
Non,  le  demandeur  n'est  pas  Tagfent  de  la  compagnie,  il 
est  ha  {sui  ffeneris).  Or  un  tel  personnag0'»>til  dans  notre 
droit  le  ponvoir  de  poursuhrte,  pour  les  fins  de  sja  charge  ? 
L'appelant  dit  r^solument :  Oui,  et  le  prouve  par  le  rai- 
Bonnement,  la  doctrine  et  la  jurisprudenoe. 

Ou  est  le  t0Xte  de  la  loi  qui  permet  au  tuteur,  an  cura- 
teur,  au  s^questre,  au  gardien  mdme,  au  syndic,  d'ester 
en  justice  ?  Cela  va  de  soi  dit*on,  leurs  fonctions,  la  n6- 
cessitd  de  leurs  chargei!|.  L'appelaiit  r£pond  de  m6me. 
La  parity  est  incontestable. 

Mais  y  a-t-il  un  texte  de  loi  qui  defend  ceite  manidre 
de  ptoc6der  ?    Les  ad,ver8aiTe8  citent  I'article  19.    Mais 
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•  i?"  •«  atitenw  r6pondent  que  cette,maxime  n'a  p«a 
d  apphcalion  au  prt^ent  caa.  Noa.  trotivon«  en  effet 
dans  Ui-ny  et  RousHoau,  Dictionnaire  de  Proc6dur«.  vo 

rtgle  (que  nu  no  plaido  au  nom^'autrui.)  ne  8'appUquo 
qa  au  mandat  conventionnel  et  non  au  mandat  l*2al 
Ains,  elle  ne  H'applique  ni  au  toteur,  ni  au  ourateur;  ni 
A  1  administrateur  judiciaire,  ni  au  raandataire  ad  iitm 
ni  A  touB  ceux  qui  peu vent  Be  pr6valoir  d'une  reprfisen-' 
'  tation  judiciaire." 

Dan.  le  mdme  sens.  Dalloz,  vo.  Action,  iTos.  278  et  276 
•^Snr  le  v6ntable  sens  de  cotte  maxime:  I'intimA  cite  pn- 
ooro  Oarr6  et  Ghauveau,  vol.  ler,  p.  128  et  129. 

Boistard,  vol.  ler,  p.  114, 
^^  Aussi  Aubry  et  Rau.  vol.  8,  p„lgB8.  disent-ils:  "Leg  ad- 
ministrateurs  d'une  personno  morale,  les   tuteurs.  les 
^  .yndics  d  une  faillite.  enJeur  qualit6  de  repr6se,4tant8 
agiswnt  en  leur  nom  propre.-Pigfean.  vol.  leiTp.  62* 
Les  crfianciers  unis  plaident  par  leurs  directeurs 

U.  doctnne^t  la  jurisprudence  sont  all6s  beaueoup  plni 
loin  qu  il  n  est  n^cessaire  de  le  faire  pour  d6terminer  le 
prfisent  litige.  Le  savant  Juge-en-Chef  dans  la  cause  de 
Bur/and  ^Moffatt,  a  d6montr6  par  une  longue  suite  4  W^ts 
que  le  cetsumnatre  Jidei-eommiuaire,  pouvaik  poursffiave  en 
Bon  nom  propre.  pour  le  bfedfice  du  c6^t  ou  des  cr6- 
anciers.  --<       ^^ 

Enfin  mffibe  si  le  demandeur  n'fitait  qu'un  maSdatainh 
d«co«w-a»/ dans  son  action,  wn  prwc^a/ comme  il  le  fait 
-on  action  eut  d&  6tre "  maintenue-Carrfi  et  Ghauveau!  / 
vol.  ler,  p.  290,  et  les  auteurs  cit6s. 

En  sorte  que  d'apres  notre  loi.  comme  d'aprds  le  statut 
personnel,  le  demandeur  a  droit  de  poursuivre  en  son 
nom  personnel.  " 

Pflgwire/o,  Q.C,  for  the  respondent  :— 

Lo  demandeut  6tait-il  autoris6  k  prendre  cette  action : 
8  U  1 6tait,  pouvait-il  la  prendre  autrement  qu'au  nom  de    ^ 
lacompagnie?  •  ^  ^ 

*.^'f^!?f  ^^'^  d'Ontario  de  1878.  86  Vic,  ch:  44,  sec.T^ 
76,  c  est  la  C*ur  de  Ohancellerie  qui  nomme  le  receteuiv 
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d6finlt  les  poavofrs^et  pent  lui  donner  le  droit  de  ponr* 
Buivro. 

Si  I'on  r^fdrH  en  oatru  au  d6crat  de  la  mAmo  Coar  da 
26  jain  1877,  qui  a  ordoun6  la  liquidation  et  la  nomina- 
tion d'un  rectivf^,  on  vbit  quo  la  Ooar  d6finit  exac^temenl^ 
touH  lea  poavolr's  qu'elle  Ini  acoorde,  et  que  le  reueyenr/ ^  \ 
#eBt  qti'un  oommiH,  nn  agent  qui  n'est  pan  saisi  dea  bien* 
de  la  coinpagniu,  autrement  quo  uomme  un  simple  com/- 
mis.  Oe  qui  le  d6montre  abondamment  o'eat  que,  d'aprM 
le  tdmoignage  du  dom-iindear,  les  direoteurs  sont  reat^a 
en  ezercice.  Ge  aont  eux  qui  auraient  fait  la  pr^tendne 
repartition  du  18  juillet  1877  ;  et  lui-m6me  continue 
d'ugir  conime  aecr^taire,  et  dd  donner  des  oertificats  en 
cette  qualit6.  '  ' 

Un  second  d^crut  est  prodnit :  c'est  celni  da  16  fSvrier 

1878  ;  mais  il  est  donn6  ^n  chambre  par  an  rtferee,  on  ne 

sait  on ;  rien  m^mo  n'indiquo  que  ce  soit  dans  la  province 

d'Ontario.     Get  ordre  pr6tund  donner  an  receiver  le  droit 

:  de  poarsaivre  soit  au  nom  de  la  compagnie,  soit  en  son 

\     propre  nom.  ^ 

Mais  il  faat  remarquer,  lo.  que  la  Cour  do  Ohancellerie 

elle-mdme  ne  poq,yait,  d'aprds  le  Statut  de   1878,  que 

,    donner  la  permi88ion^de  poursuivre  ;  c'eat'  la  loi  ensnite 

>  qui  rdgle  an  nom  de  qui  la  poursuite  doit  dtre  intentde, 

y^  V  et  il  n'a  pas  6tl  prouv6  que  la  loi  d'Ontario  permette  an 

'*'    '  r«re<(;er|le  poursuivre  en  cette  quality ;  2o.  cet  ordre  n'est 

,   pas  donn^  par  la'  Gour  de  Ohancellerie  d'Ontario,  mais  en 

chambre  par  le  referee  d'uno  Gour  de  Ohancellerie  d'un 

pays  inconnu.  Qu'est-ce  que  le  r^eree?  Est*ce  un  officier 

r6pondant  au  protonotaire,  ou  k  un  anditenr  ?  On  I'ignore. 

En  droit  fraufais  on  ne  plaide  pas  par  prboureur.     Les 

actions  du  demandeur  out  d6j&  £t6  d6bont6eB  sur  ce  prin* 

cipe,  par  les  honorables  juges  Taschereau,  Ohagnon,  Oimou 

etLoranger. 

GUe$  V.  Jaequa,  M.  L.  R.,  1  S.  0.  166 ;  OUet  r.  Cfiroux, 
18  R.  L.,  662,  Loranger,  J. ;  OUe$  v.  Oari^,  29  J.,  207/ 
Gimon,  J. ;  Oile»  v.  HOert,  d  St-Jean,  Ohagnon,  J. 
.     ^  Sept.  27,  1887.1 
';...„  ^,.   Cuoes,  J.:— :...    '::  .1^-...:  .^:_^„.,-:-..L. _...-: _^1^:^I L.^..  * 
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Oilei.  wan  appointed  rocoiver  by  the  O^nrt  of  Chancery 
of  Ontario,  to  an  insolvont  insurance  company    and  the 
pr«H„„t  action  is  brought  by  him.  as  recefvorf  to  rocote 
calls  or  assessments.    One  of  the  didicnhie,  is  got  over 
by  the  production  of  the  Statute  of  Ontario,  which  irives 
jurisdiction  to  the  Court  of  Chancery  to  put  the  com^ 
^^liquidation,  and  auihoria>es  the  receiver  to  exercise  the 
rights  and  remed.o.  o^  the  company.     The  objection  that 
he  assessment  was  made   affer  the  liquidation   is   not- 
-ound.     Th,^c  was  nothing  to  prevent  the  necessary  acts 
being  done  afterwards.    The  directors  had  a  duty  7o  Z. 
form  which   could  not  bo  performed  by  any  one  Z 
until  the  liquidator  was  appointed.     MorLver'the  liqiS! 
dator  when  he  came  into  office  approved  of  it.    We  think 
that  the  action  of  Giles  should  have  been  maintained 
The  judgment  will  therefore  be  reversed. 

PoBioN,  C.  J. :—  • 

/In  this  case  and  in  that  of  Frtmeau  Sr  Oile,  (po,t)  the 
actions  were  brought  by  Giles  as  reviver  to  the"a 
Mutual  Diltnct  Insurance  Company.  In  the  case  of^J^. 
J.«a«4-G'./«.  Primeau.  the  defendant,  was  condemned. 
In  the  case  ofGtles  Sr  Jacque,,  Jacques,  the  defendant,  was 
exonerated.  There  is  very  little  difference  between™ 
two  cases,  except  that  in  the  case  of  Jacques  the  Ontario 
Statu  e  was  filed,  while  in  the  case  of  Pjimeaa  it  wm 
not  filed.  'We  think  in  the  former  case  fipfeL  shoSd  '  ^ 

should  have  been  dismissed.  ^As  to  the  question  of  calls,    f 
they  were  made  by  the  director*  after  the  Court  of  Chan- 

riir^w  ^^  *^**  *  ''^''^^'  ^'  appointed,  bat  before 
^  was  actually  appointed.    According  to  our  law  the 

moment  a  company  is  insolvent  the  power  of  the  directoiB 
ceases.  Foreign  law  is  presumed  to  be  the  same  aa  oars 
where  the  contrary  is  not  proved.  Theroforo  on  th6  18th 
July,  1S11,  when  these  calls  were  made,  the  director  ac- 
coming  to  our  law  would  have  had  no  authority  to  make 
them  In  the  Jacques  case  the  Onlario  Statute  is  produced 
vr*i^  Q.  k' ^'^^""^'^  *'«  '««"»"•    ItmaybQ     " 
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■•id.  yon  have  thu  atatata  bflfor«  yoa  in  th«  can*  of  Jaft- 
qaaa,  wiiy  not  put  it  in  ioxm  in  the  caati  of  IVimoauT 
Th«»  aiiMWor  ia  that  we  can  only  look  at  it  in  the  i>arti.!ular 
caae  iu  which  it  ia  produced.  Wher,«  the  foMgii  law  ia 
not  prov«d  w«  have  to  talce  it  for  graiift^l  that  it  ia  the 
aiime'aa  our  own. 

The  other  fi^roundH  urj^cd  by  the  reipondent  are  not 
tenable.  Aa  to  pr^Ncriptiou,  theae  noten  aw  not  prea- 
oribed  like  other  notea.  it  ia  further  aaid  that  when 
Jacques  wan  inwured  ho  obtained  a  r<4(;eipt  which  atated 
that  if  within  thirty  daya  the  policy  of  inaurance  waa 
not  trauHmitted  to  him  the  inauraiaoe  ahould  be  null.  I 
■Q|>po8e  thia  ia  a  clanae  inaerte'd  in  receipta  by  companies 
to  guard  against  the  diahoneaty  of  their  agenti.  I  don't 
think  there  ia  anything  in  that  objeotion.        •"' 

The  judgment  of  the  Court  ia  aa  follows  >:—  .    ' 

"  Gousidfirant  que  I'appulant  a  prouv6  quo  lea  direc- 
t^Burs  de  la  compagnie  qu'il  repr^aente  avaient  le  droit  do 
d^clarer.^comme  ila  I'ont  fait,  que  dea  verat^ments  seraient 
payables  par  lea  aaaurte  sur  lea  prix  de*  prjrae  pour  lea- 
quela  la  pr{;sente  action  a  6t6  portie ; 

"  EN^onsiddrant  que  Tintim^  n'a  \*tk  proar6  lea  all6ga- 
tiona  de  ses  excoptiona  pdremptoirea  ;      "     ■ 

"  Cette  Oour,  consid6rant  qu'il  y  a  erreur  dsna  le  juge- 
ment  reudii  p§r  la  Cbnr  Snpirieure  siigeant  4  Montr6al 
le  17e  jour  de  jtnvier  |886 ;  caase  et  annule  le  dit  juge- 
ment,  et  ren^ant  fe  jageAent  que  la  dite  Cour  de  pre- 
miere instance  aurait  du  regdre,  condamne  Tintim^  k 
payer  A  I'appelant  la  sqmme  de  1 189.60,  avec  int6r«t,.et 
lesd^pons  encourus  tant  en  Cour  d«  premiere  inatance 
que  aur  I'appel.  {Dissetuiente  I'hon.  M.  le  juge  Tesaie**" 
•  Judgment  reversed.    *' 

Prifontaine  <V  La/ontaine  for  appoUanta  ^ 

Pagnuelo,  TaitloH  ^  Gomn  for  respondent.     ^ 
(JK.)  ^ 
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Th«  judf^ent  in   iho  qaae  of  JM^mm  A,  Oil^    «ki-  u 
.    *- .'""Or"  •'  "••  -W.;  time,  ^Irrfonow^L'"'"','' 

■ent.  ii:.ur.l.,ui  p«,  .„  |„  ^^j,  j„  ^  ,  d.„,j„ ''"' 

Bt  con,id6r.i.t  qa,  I'lnUni*  n'.  p^  proart  hi  fci  d. 

d*.rr.iTf''""""°  *-*"  '«•"•■  ■»•"  """".IlXt^r. 
d«  la  loi  de  b  provinui  de  Qatbeo  ■  ^         ■  '  "'"o™ 

"h  7"'°","''"?"'  I"'""  ''■'««»"-■•' de  telle  preaT.Tl.l„i 
de  1.  provi»o. dOht.,i„  doit  Mre  oon.i4«r6eLSuiL    : 
.den  „„e  .veo  ™ll,  d.  I.  p«vino.  d.  (jtS  «  „^"u  ' 
rt.al  e  de  cette  oircon.tan^' ,,.  ,„  di.ito«™  di  U  ^0. 
P^me  qae  I'lntim*  reprieent,  n'awLt  p«  le  dmH. 

"Et  cohsid6raW  qu'il  v  a  Arronii  •^>..  i     • 
rendu  par  la  Co^  TpreLiLTI^^  ^T^ 
8up6r^,are  «6geant  A  Beauharnpia  k  6e  jour  de  janVl" , 

vier  1886,  e    reuvoie  Taction  de  I'iniimfi  avec  d6peii. 
{DmentteHte  I'hpu.  M,  le  juge  Cross)  "  ^ 
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^  September  24,  1887. 

Coram  DoRioN,  CJ,,  Tkssier,  Cross,  Church,  JJ. 

V    li^r^CITfilJB  MONTREAL, 
"  /         1  {Ifffendant  in  Court  below), 

Appellant; 


-  Nl 


AND 


■1 


«       *  ZiPHIRE  LABBLLE  ET  AL., 

—      --  ~   ^^     r^jn-,^     __    (PUttiftiffs  in  Court  bdow), 

V       *    :      Respondents. 

' '  •    CorpofatUm—-NegHgence'-^Damages — Solatium. 

Hku)  :— (AffirmiDg  the  judgment  ^f  Papinean,  J.,  M.  L.  E.,  2  8.  C.  56), 
That  the  children  of  a  person  killed  by  an  accident  caused  by  the 
bad  condition  of  a  public  street,  are  entitled,  without  proof  of  special 
damage,  to  damagee  by  way  of  golatitm  for  the  loss  of  a  parent  Cross, 
J.,  dissenting. 

[But  this  decision  was  reversed  by  the  Supreme  Court  of  Canada,  and ' 
the  action  dismissed.    See  14  Can.  S.  C.  R  741.]  ^ 

JS.  JRoy,  Q.C,  for  appellanfs.  «  .     ^'    .   . 

C.  H.  Stephens  for  respondent. 

(j.  K.)  *'  ^ 
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March  26,  1881 
Coram  Dorion,  C.J.,  Tessier,  Cross,  Ba^y,  Church,  JJ. 
REaiNA  Y^BOWEN  aj,i>9  COLE. 

Fqrgery^Order  for  the  pt^fm^nt  of  money. 

The  prisoner  was  6onvicted.  of  forging  an  order  for  the  payment  of  money. 
It  appeared  that  h«  had  forged  an  order  purporting  to  be  signed  by  a 

4teman,  addrea|B4  to  Itis  employers,  requesting  them  to.  pay  the 
njsfn  thet«in  igtamed  or  onler,  a  specified  sum.    This  was  the  mode 
adojpte^  by  the  foreman  of  certifying  to  bis  employers  that  so  much 
was  due  for  wtges  to  the  persons  named  in  the  orders. 
'.    .BatD  j-Tbat  the  instrument  in  question  was  an  order  for  the  payment 
.of  litoney,  and  th^the  conviction  should  be  affirmed. 
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^Wct  of  or"™"  f '  '"  ""»"•'  jori-diotion  inth: 
aistnct  ot  Ottawa,  on  the  14th  Decpmhor  laafl 

.order  f„  the  payment  ,f  money,  end  i„  ^,tlJ:ZZ 
With  uttering  such  order^^ ^"""t, 

"  The  instrument  in  question  reads  as  follows  •_ 
Cfetewawa  Limit. 

•Madawaska  Depot,  27th  Oct.  188r  ^^ 

Mr.  Perley  &  Pattee. 

iiftJ^^lir  ^^  ^-^  «o--  -  order  the  ^^  of 

-—■-;■■       .;.    -'B^C^    :     ...       ■'W.H.Moor 

•pr,  R  W.  B.' 
"  ^^«  evidence  was  clear  of  the  prisoner  having  *•       ^ 
and  uttered  the  instrument.  '^''^  ^°'»^- 

"  But  it  was  also  proved  that  Mr.  Moore,  the  dr»w«, 
was  the  agent  of  the  firm  of  Perle7&  P«Ha!  *  T  '' 
limit ;  that  it  was  the  custom  ofsSif^w^tW^  '^'" 
employed  by  the  firm  on  thXit  foi  Mr  M^  T'' 
either  himself  or  by  the  clerk  F  W  B  o^s  T^  "T^^ 

orden,  on  the  firm,  similar  to  thelstr^^t'^^^^^^^ 
for  the  amounts  due  to  them  respectively  and  Zr  ^' 
orders  were  paid  at  the  head  officet^  Jawa  i'^\^^^^^ 
ev^any  payments  previously  made  thr^i^^ 
furthermore  steted  that  these  instruments  were  certffi^t 
of  the  amounts  due  by  the  firm  to  the  payees,  and  thirf 
the  firm  refused  payment  of  any  of  them  it  would  „ot 
involve  him  in  any  responsibility.  "**' 

"The  counsel  for  the  prisoner  submitted  that  there     ' 
™  no  case  to  go  to  the  fury,  and  contended  il^Z      - 

tt««r  r'T'*"*  "**"««*  "  ^«'8«d  would  nJCr^n- 
Aentic.  have  bound  computeorily  either  the  firm  of  PerSl 
&  Pattee  to  whom  it  was  add;^ed.  or  the  r^n^  J^ll^ 
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it,  and  inasmnoh  as,  by  the  evidence,  it  was  a  certific^e 
by  a  foreman  that  so  much  was  du^  to  a  certain  party 
for  wages,  or  at  most  a  request  to  pay,  that  a  conviction 
of  having  £»rged  and  nttered  an  order  for  the  payment 
of  money  could  not  be  had.        _ 

"  I  was  of  opinion  that  the  drawer,  under  the  circum- 
stances proved,  would  be  liable  to  an  indorsee  who  in 
good  faith  acquired  and  held  a  genuine  instrument  similar 
in  form  to  the  instrument  charged  to  have  been  forged, 
and  that  stich  instrument  was  an  order  for  the  payment 
of  money,  and  was  properly  described  as  such  in  the 
indictment.  I  therefore  overruled  the  objection  and  ordered 
the  case  to  go  to  the  jury.    ' 

"  But  as  it  was  contended  that  there  were  serious  doubts 
whether  the  instrument  in  question  was  an  order  for  the 
payment  of  money,  I  postponed  judgment  until  the  ques- 
tion  is  decided,  and  I  reserved  tKe  case  for  the  opinion  of 
the  Oourt  of  Queen's  Bench  sitting  in  appeal  as  a  Court 
for  the  consideration  of  Grown  Cases  Reserved ;  and  the 
question  is :  Whether  the  prisoner  was  properly  convicted 
for  forging  and  uttering  an  order  for  the  payment  of 
money, 

DOBION,  G.J.,  said  the  Court  was  clearly  of  opinion 
that  the  instrument  in  question  was  an  order  for  the  pay- 
ment of  money.  There  was  nothing  in  the  objection 
urged  on  behalf  of  the  prisoner. 

Judgment:  — 

"It  is  considered  and  adjudged......  that  in  the  opinion 

of  thisi  Court  the  proceedings  had  and  taken  in  the  said 
Court  at  Aylmer%e  regular,  that  the  ruling  of  the  judge 
presiding  in  the  said  Court  of  Queen's  Bench  is  correct, 
and  thjat  no  reason  hath  been  assigned  by  and  on  behalf  of 
the  said  Edward  Cole  or  Bowen  sufficient  I0~i6t  aside  the 
conviction  in  the  indictment  in 'this  cause.'*    "^ 

;«;  "  ;  V  Conviction  affirmed.    _ 

J>  N.  Oreenshields  fbrthe  Crown,  ^i      -. 

—  (j.  K.)' 


oh  affirmed. 


0}, 


Koyember-27, 1889'. 
Coram  Dorion,  0.  J.,  Tessier.  OrosbJ  Church,  Bossfe,  JJ. 
THEf  MAIL  PRINTING  COMPANY, 

,     ^  :^   {J^/endant  irt  Court  befouf). 

Appellant; 

AND- 

^^  LA  COMPAGNIE  DE  J£SUS 

{Plaintiff  in  Court  below),     j 
—^  V,  Respondent; 

.  '   -  ■    ■■  '         -^ND     '  ';"' 

HON.  A.  TURPOTTE,  Atty.  Gen., 

^  Intervenant. 

* 

P^ocedure-^Exeeption  to  the form^Motion  to  strikeout 
'      __         .        allegations— Art.  136,  C.C.P. 

^"fcil*'  ^'i  ^■f"  f  «*  indefinite  aHegations  in  a,n  exception  to  the 
form  may  be  reiected  on  motion  of  tlie  advene  party.  "^ 

^'  'l^iKfT'*"""      *  P*«*^*"8.°>»»t  be  sufficiently  clear  and  disUnct  to''  "^m 
bnable  the  oppoaite  party  to  reply  thereta    So,  whew  the  defendants       ^   ^• 

»L^i  J"^?"^  ^  '^^I'''^   '""'^  ***  '^'^  ^«'  incorporating  the 
Si       '  i!.  ^i^" ''« •f'""^  was  W/n,  rim.  because  the  penons 

1?^  ''"Ju''''*"'*'^"*"'*»>°K*»y  civil  rights  ia  the  p«H 

^"^  «*«"'  of  *»»«  VOW"  which  they  had  taken-without  spedfy-  ' 

Inrthr-ww^auiibecause  the  object  of  their  society  was  thepro- 
mui^tion  of  doctrines  cpntra^MMs^Perial  Statutes,  set  forth  in 
«rtdn  works  filed  a.  exhibits-wUh^^S^dlylog^he  doctrines  ob- 
jectbd  tt^-theae  and  other  like  allegations  weralfS^ied^  vainie 
and  hwking  precision.  '"'-^wlj'-bub 

Appeal  from  lyudgmeiit  of  the  Superior  Court,  Mon- 
treal (Loranoer,  J.),  May  14,  1889,  granting  >  part  a 
motion  to  strike  out  allegations  from  an  exception  to  the 
form  filed  by  the  appellants.  The  judgment  of  the  Court 
below  is  reported  in  M.  L.  R.,  5  S.C.  306. 
R^  Li^Umme,  Q.C,  and  R,  C.  Smith  for  appellants  — 
On  the  6th  May,  1889,  the  plaintiff  presehted  a  motion 
thatrilegations  4,  6,  6.  10, 11  and  18  of  the  ajcflpiinn,  t^ 
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the  form,  together  with  the  exhibits  produced  in  support  of 
M»ii^ntiii(  the  m^e,  alleg^ition,  should  be  struck  out  and  rejected 
oie.de  J4iai.  from  the  record  as  informal,  Irregular,  vague,  indeter- 
minate and  not  sufficiently  libelUes.    The  judgment  ren- 
,  dered  on  the  I4th  May  granted  this  motion  and  sttuck  out 
the  allegations  objected  to,  with  the  exceptioiKof  the 
,     opening  sentences  olf  allegations   four  and  si:?  which 
j  were  allowed  to  remain.     It  was  from  this  int-erlocutory 

judgment  that  defendant  obtained  leave  to  appeal  on  the 
18th  of  May. 

The,  appellant  first  takes  exception  to  the  procedure 
adopted  by  the  plaintiff,  and  objects  to  have  its  plea  dis- 
posed of  so  summarily  upon  a  mere  motion.  That  a  de- 
claration is  not  sufficiently  libelled  /should  be  pleaded  by 
exception  to  the  form.  Article  198  of  the  Code  of  JPro- 
cedure,  clearly  implies  that  similc(r  defects  in  pleadings 
other  than  declarations  are  to  be /attacked  in  the  same 
manner.^  Respondent  should,  if  ft  found  the  exception 
'  to  the  form  insufficiently  libelled,  have  answered  it  by 
an  answer  in  the  nature  of  an  exception  to  the  form  under 
Article  138.  In  that  case  appellant  would  have  had  the 
benefit  of^  regular  joinder  of  issue  as  p]rovided  in  articles 
107  to  110  of  the  Oodef^M  TrocejdUire."  But  respondent 
relies  upon  Article  136,>  which  slays  :  "  Grounds  of  pre- 
"  liminary  exception  j|%y  i^  .cef^ain  cases  be  urged  by 
"  motion  according  to  t^e  prMitic^  of  the  courts."  The 
terms  of  this  article  make  it  cleiiir  that  grounds  of  pre- 
liminary exception  cannot  in  all  castas  be  urged  by  motion, 
but  only  "  in  certain  cases,  according  to  the  practice  of 
'  the  courts."  This  evidently  refers  io  motious  which  are 
treated  as  of  course,  such  as  obtaining  security  for  costs 
and  a  power  of  attorney  from  a  non-resident  plaintiff  by 
means  of  a  motion  more  promptly  than  by  a  dilatory  ex- 
ception. There  is  no  law  nor  practice  of  our  courts  to 
justify  the  elimination  of  so  important  a  portion  of  a  plea 
as  has  been  struck  out  in  this  case  in  the  summary  man- 
:    ^       ner  complained  of  in  this' appeal. 

Even,  however,  if  the  Court,  were  disposed  to  accord  to 
plaintiff  the  right  to  proceed  by  motion,  appellant  sub- 
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S^af '^"  th;  merits  the  judgment  is  clearly  errp-       U^. 

^  t/  ?    f^*"*  be  tested  upon  a  motion  to  reject  it  (Low     \  * 
V.  Montreal  Telegraph  Co   4  L  N  flfti\  -^j  •    !u   «     ^         Cie.\d«j<.M. 
r««i4  *k«  J    *  ?  ,   '  *  ^*  ^-  ^^V,  and  m  the  Superior 

Court  the  doctrine  and  practice  are  well  established    The 

only^question  presenting  itself  is  whether  this  exceptTi^ 
to  the  form  is  sufficiently  libelled     Thi«  ,«  «»♦?  1  • 

^  by , he  motion,  and  IpX^i^^^t:^ 

t|e  question  is  not  whether  the  allegations  of  rexcep 

-^^1^  «o«^d  or  unsound  as  propositions  of  wZ 

.  CTl^^^  with  sufficient  S^ 

\  tK    '"»•;'"""'"  '»  answer  them. 

"I?    sir."  f",  ""  °'""'^"  "f  ">«  »"d  Society  whom 
"Zn  t  tT°*  '"*'"  ^iwration,  are  by  the  l.W8  of 

^rf  A«««  .»«te««  to4.  <„„.,„,„  Superior  T<£tZ 

"1st  "^^  I-««Watareisi„oompetentTC 

IhJtHTr  *»  ■""'=»  "^kathas  been  .track  out  by 

m  law>r  ,„A,^t,  what  is  intended  to  b^  pl~ded  is  ner- 
fect^pvideni ;  ™ :  that  the  member,  of,  the  Vety  ^ 
h       !.*"1  ^der  the  general  laws  of  tie  cXt'^  ^d 

a  corporation  >pannot  be  Composed  wholly  of^  nersoCs 
cmUy  de.d,aid  tbat  it  wai. beyond  the  wteS 
leglslataretoo^^te  snch.lsnrelythe  wXZ?%,^ 
gation  are  snffi^ieatly  peLcuons.  Thf  .b>ta  .f 
ph.  nffT  iM  iitnt,^  „t  thuL  iu  the  Cgu't  Mo^  w« 
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!"»•  simply  that  the  vows  and  the  rules  and  regnlatrotts  of 
>*»»i  Printing  the  Society  were  not  sufficiently  indicated.  The  pages  and 
nnmbers  of  the  vows,  and  rules,  if  indeed  they  have  any 
munbera  or  pages,  are,  not  stated,  but  the  vows  and  rules 
are  precisely  indicated,,  and  their  import  is  given  in  terms 
that  are  anything  but  ambiguous  or  equivocal.  The 
plaintij^  at  the  %rgnment  said,  "We  have  rules  and 
"regulations  requiring  us  to  retire  at  eight  o'clock  in 
"  the^  evening  and  to  lise  at  four  o'clock  in  the  morn. 
"  ing,  and  regulating  out  lives  in  every  detail.  How  are 
"we to  know  Whick  rules  you  mean?"  Such  reason- 
ing has  little  force.-  Were  they,  or  were  they  not  in  a 
position  to  answer  this  allegation  ?  They  know  whether 
they  have  taken  "  a  vow  of  unconditional,  absolute  and 
passive  obedience  to  the  General  or  Superior  of  their  order. 
If  they  have  not  they  can  answer  in  fact,  "  we  never  took 
such  a  vow  ; "  or  if  they  have,  they  may  answe^  in  law, 
"  the  legal  effect  of  such  a  voW  is  not  what  you  allege, 
and  it  does  not  in  anyway  euiail  loss  of  civil  rights," 
but  they«were  undoubtedly  in  ft  position  to  answer.  At 
the  argument*  ih  the  Court  be|low  counsel  for  plaintiff 
abandoned  their  prayer  to  strik^  out  the  first  part  of  alle- 
gations four  and  six,  admitting  jthat  they  were  presumed 
to  know  the  laws  of  the  land,  and  the  court  reserved  these 
parts.  Is  there  not  at  least  an  equal  presumption  that  they 
know  their  own  rules  and  regulations  ? 

The  same  reasoning  applies  to  allegations  5,  6, 10  and 
11.  When  in  allegation  5  it  is  stated  that  the  Society  has 
rules  preventing  its  members  from  holding  property, 
surely  it  is  specific  enough  to  prevent  its  being  confounded 
with  the  rules  regulating  the  hours  pf  going  to  bed  at 
night  and  getting  up  in  the  morning.  In  allegation  6  it' 
is  stated  that  the  Society  or  Company  respondeni  has 
rules  requiring  from  all  its  mem|ber8  primary  allegiance 
and  obesdience  to  a  fo|:eign  poweir,  to  wit,  the  General  of 
their  order  and  the  Pope.  Surelyl  the  meaning  of  this  is 
clear  whatever  the  legal  effect  may  be.  So  the  intent  of 
allegation  10  cannot  be  mistaken.    It  reads  as  follows  : 
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^  cial,  but  ertend  beyond  the  province  of  Quebec.  ,nd       «««^ 
ev^n  beyond  the  Dominion  of  CI.|^«1«  and  the\BriiiBh  -'Sh-i.^ 
Empire,  into  every  quarter  of  the  globe,  and  tW  «ud  c^dXJ^ 

;So<^ety.  by  It,  constitution  and  the  rules  which  Lvem  '^■ 

throughpnt  the  world  and  an  indivisibility  whicii  pre- 

vent  Its  being  in  ahy  sense  •  provincial '  within  the  iean- 
^  ingof  the  British  North  America  Act.  And  thesaid  Soiietv 
and  every  member  thereof,  by  solemn  vows  and  obligil  _^ 
tions.andall  that  it  or  they  can  possess,  are  unconV 
tionally  subject  to  a  head  or  general,  who  is  an  aliL 
and  not  resident  within  this  Province  or  the  British 
Empire,  and  who  under  the  rules  and  regulations  k 
said  Society  could  not  become  a  British  subject  or  con-\ 

••  Pro"Jincr'     ***  *^^  ^*'''  ""^  '^^  ^"^''^  '''  ^^'"^  ^'^  *^»« 
Adhering  to  the  position  above  assumed,  that  we  have 
not  to  consider  the  merits  of  this  proposition,  but  merely 
^ether  itj>e  stated  with  sufficient  distinctness  to  enable 
tfte  plaintiff  to  answer  it,  appellant  submits  that  it  is  not 
open  to  any  objection  whatever.    Whet^r  or  not  the 
solidarity  and  indivisibility  alleged  be^uc^  astcTjrevent 
the  Society  s  objects  from  being  provincial  within  the 
meaning  j^^e  Brttish  North  America  Act,  is  a  matter 
that  should  come  up  for  decision,  after  the  evidence  on    ^ 
the  point  IS  put  in  and  its  effect  considered,  but  the  ques- 
tion  18  fairly  ^d  definitely  raised  in  this  allegation     It     J 
18  pl^nly  stated  that  by  its  constitution  and  rules  there 
18  an  absolute  solidarity  and  indivisibility  among  the 
members  of  the  Society,  which  would  prevent  a  action 
or  portion  of  it  from  valid  incorporation  as  a  provincial 
company;  that  this  is  sufficient  in  itself  to  prevent  its 
beingin  any  sense  "provincial,"  ^nd  that  this  is  empha- 

size^V^relation  of  absolute  subjection  of  all  its  mem- 
beri^bysagmn  vows  and  obligations  to  a  head  o?  General 
who  18  an  alien ;  who  in  fact  would  be  alone  yasted  with 
corporate  powers  intended  by  the  legislature  to  be  granted 
to  the  corporators  alone  as  citizens  of  the  provin««  i.t.H 


subjbut  to  oar  laws,  and  thatli^rdingl^he  fact  alleged 
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in  the  exception  the  legislature  was  deceived  and  ignored 
^'"S!"""*  '**®  '*''*  '^*'  *^®  *®  <^*^^6d  incorporatdm  were  not  the  par- 
oit.  d^J<raf.  ti®"  intended  to  be  incorporated,  but  the  General  of  the   — 

order,  a  foreigner  having  absolute  power  over  the  pro- 
^  perty  and  persons  of  the  corporators,  and  not  amenable  to 

/  pur  laws.  Whtither  such  a'Society  as  this  is  thus  alleged  to 
J    be  comes  within  the  meat|ing  of  the  British  North  America 
Act,  when  it  speaks  of  companies  with  provitacial  objects, 
is  a  question  which  is  as  definitely  proposed  in  this  alle-  ^ 
gation  as  it  could  be  in  any  language.  >« 

The  volumes  produced  were  merely  filed  as  a  statement  j, 
of  doctrines.   The  plaintiff  might  have  answered  the  alle-'*. 
gation  respecting  them  by  repudiating  them  as  authori-a 
tative,  or  authentic,  by*denying  the 'effect  imptited  to 
them,  or  by  averring  that  the  legislatNire  had  nothing  to 
do  with  the  teaching  of  bodies  it  gave  corporate  existence 
to,  but  the  purport  of  the  allegation  could  certainly  be 
;  understood.    However,  whatever  can  be  said  agaaast  this 

last  allegation  and  the  exhibits  in  support  of  it^iiippellant 
respectfully  contends  that  the  other  j^li^ittioiiB  struck 
out  are  open  to  no  objection  whatever  on  the  ground  of 
vagueness,  and  that  even  if  the  question  could  be  tried 
by  motion,  the  judgment  is  erroneous,  and  should  be 
reversed. 

Oeoffriot^  Q.C.,  for  the  respondents,  observed,  as  to  the' 
question  of  procedure,  that  it  had  been  the  practice  to 
allow  certain  grounds  of  preliminary  exception  to  be 
raised  by  motion.  The  plaintiffs  complained  of  the  va- 
gueness of  certain  allegations  of  an  exception  to  the  form. ' 
It  was'^preferablo  to  raise  a  question  like  this  b^y  motion, 
rather  than  file  an  exception  to  the  exception.  Art.  185 
of  the  Code  seemed  to  sanction  this  practice.  On  the 
merits,  he  contended  that  it  was  ihot  fair  to  say  that  the 
Act  incorporated  all  the  members  of  the  Society  of  Jesus 
all  over  the  world,  with  all  their  rules  and  regulations. 
-  ^j^^  French  versjon  said  "  La  Oompagnie  de  J6sus,"  which  ■., 
did  not  include  all  the  members  of  the  society.  The  de- 
fendants spoke  generally  of  the  Vows-^nd  rules  and  regn- 
^lations,  but  the  plaitttiftr  vywfr  entitled  to  know  whMr 
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VOWS  and  which  rules  were  referred  to.     It  was  impos-        •—■ 
•ible  for  the  plaintiffs  to  answer  in  law  and  in  fact  where  M«»PriDtiD« 
the  allegations  contained  nothing  precise. 

Curram,  Q.C.,  followed  for  the  respondents,  and  in  his 
argument  raised  a  new  objection,  viz.,  that  the  legal  ex- 
istence  of  a  corporation  duly  incorporated  by  an  Act  of 
the  Legislature,  could  not  be  attacked  or  questioned  by 
an  incidental  proceeding  such  as  a  plea  6r  an  exception 
to  the  form.    The  statute,  O.S.L.O.,  chap.  88,  sec.  9,  had 
l^rovided  the  only  remedy  for  the  cwfe  of  an  association  "- 
Acting  as  a  corporatidn  without  any  right  so  to  do :  "  When-  ' 
\'*ever  any  association  or  nmnber  of  persons  act  within 
"  Lower  Canada  as  a  corporation,  without  having  been 
"  legally  incorporatyd,  it  shall  be  the  duty  of  Her  Majesty's 
"  Attorney  General  for  Lower  Canada,  &c.,  to  apply  by 
"  an  infonnatipn  or  petition,  requite  libelee,  complaining    > 
"  of  such  contravention  of  the  law."    This  was  the  only  *" 
proceeding  which  could  have  any  value  in  a  case  of  this 
kind.    The  application  to  reinstate  the  allegations  which 
had  been  struck  out,  and  which  denied  the  legal  existence 
of  the  corporation,  could,  not  therefore  be  entertained. 
This  point  ha^  been  decided  in  the  case  of  Union  Building 
Sbeiety  v.  Ru$$eU,  8  L.C.R.,  p.  276,  in  which  it  was  held    , 
that  the  legi^  existence  of  a  corporation  cannot  be  ques- 
tioned  by  ail  incidental  proceeding,  such  as  a  plea  in  a 
cause,  but  mult  be  attacked  by  means  of  proceedings  under 
the  statute  citM  above.    This  statute  was  embodied  in 
Art.  997  of  the  J^de  of  Procedure.    The  Teamed  counsel 
also  referred  to  mf^.^.,  p.  258,  Parent  v.  CorporaHon  de 
St.  Sauveur,  a  decision  by  Chief  Justice  Mer«dith. 

The  Chibf  Justice  remarked  that  the  law  provided  a  ' 
mode  in  which  illegaf  corporations  might  be  attacked, 
but  he  did  not  think  this  prevented  a  person  who  was 
sued  fibm  pleading,  "you  are  not  a  legal  corporation,'^ 
just  as  a  person  who  was  suedby  a  minor  had  a  right  to 
plead  that  the  plaintiff  was  a  minor.  ^ 

BHque,  Q.C.,  followed  on  behalf  of  the  Attorney  Q^i 
supporting  the  contention  of  Mr.  Curran 
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now  rais^  by  Mr.  Oarran  for  tho  flrat  timn,  ho  sabmitted, 
Mkii^iniim  ji(j  „qj  proHont  ititelf  upon  a  motion  to  atrike  out  certaia 
oi«.dW4«M.  allegationa.     Bat  to  ahow  that  the  mode  mentionud  by 

Mr.  Oarran  waa  not  th«  only  modn  in  which  an  Act  coald 
°    bfl  attacked,  he  referred  (o  aec.  5866  of  tho   Reviaed  Sta- 

tatca  of  Qut^bcc!,  reqnirinf)^  notice  of  qnuftiona  aa  to  the' 

conatitutionality  of  atatutea  raiaed.  before  the  coarta,  to  be 

given  to  the  attorney-general. 

Nov.  27,  1889.] 
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Obo88,  J.,  (</iM.),  did  not  think  that  alHhe  allegationa 
of  the  defendant's  pleas  should  have  been  allowed  to  atand, 
but  he  would  have  been  diaposed  to  disoriminate  and 
allow  part  of  tne  rejected  allegations  to  stanjd.  The  inoor- 
poration  of  the  Company  of  Jesas  waa  somewhat  different 
from  Any  precedent  that  His  Honor  was  acquainted  with. 
It  was  an  incorporation  of  the  reverend  fathera  of  Jesas, 
and  the  statute  made  no  one  responsible  for  the  organiza- 
tion. It  was  pretended  that  they  are  a  very  extensive 
body  ;  that  they  a;re  a  foreign'  body,  not  coming  within 
the  jurisdiction  or  the  local  parliament  here.  The  alle- 
gations seemed  to  show  that  the  Jesuits  are  a  body  who 
cannot  take  the  oath,  of  the  Statute  of  Elizabeth.  If,  as 
waa  pretended  by  the  appellants,  they  are  absolutely  ex- 
cluded from  political  existence  by  the  laws  of  the  Empire, 
then  the  logical  sequence  would  be  that  they  could  not 
have  an  incorporation  by  the  Legislature  of  Qoebpc.  "Of 
course,  the  Jesuits  could  not  exist  in  England  ;  for  there 
is  a  statute  ejcpressly  declaring  that  the  Jesuits  ci^not 
have  any  standing.  His  Honor  did  not  see  why  the  parties 
should  not  be  entitled  to  raise  the  question  wliether  this 
body  was  incorporated  for  provincial  objects.  Had  their 
Itacorporation  been  expressly  limited  to  existence  in  Oa- 
nada,  then  the  door  might  have  be^n  closed  in  respect  of 
anything  ^rther.  But  when  they  were  incorporated  ge* 
nerally,  §n<^  wh^n  person^  all  over  the  ^rld  might  claim 
such  incorporation,  and  their  apta  might  be  contrary  to 
Imperial  laws,  the  defendants' should  hive  the  utmost 
latitnde  for  nrgipg  thoir  paaftlc|ifattb 
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side*  these  general  remarks  he  might  observe  that  sortie       «"•• 
of  the  olauNos  whioh  w«r«  objecited  to  were  nothing  but  "•" ''''"«'"« 
amplifioations  of  tM>s«  whi.h  had  hoen  allowed  to  stand.  oi^JL.. 
The  olyeotion  to  these  was  not  well  founded. 

;  Ohuroh.  J.,  conourred  in  the  obsorvations,  and  largely 
iti  the  conclusions,  of  Mr.  Justioe  (.'ross.  The  first  ques- 
tion was  whether  the  course  taken  was  regular,  whetbor       ' 

the  Clausen  could  be  stricken  out  on  motion.     On  this       1  _ 

point  he  was  with  the  respondents.  The  second  question 
was  whether  the  allegations  of  the  exception  were  so 
clearly  set  forth  that  the  plaintiff  was  in  a  position  to 
answer  them.    On  this  point  he  concurred  in  a  portion        .    ^ 
of  the  judgment  of  the  Court  below.    The  first  three 
clauses  had  been  allowed  to  stand.    The  fourth  was  sub- 
ject  to  modification,  but  not  such  as  had  been  made  by 
the  judgment  appealed  from.    The  fifth  had  been  wholly 
stricken  out,  but  as  the  rules  and  regulations  had  been 
referred  tp  in  the  Act,  that  which  was  sullicieutly  definite 
fo^  the  ptt^es  of  the  Act  was  sufficient  for  an  inves- 
tigation by  a  court  of  justice.     As  to  the  sixth  clause,  he 
agreed  10  all  that  the  judge  retained,  but  considered  that 
too  much  had  been  stricken  out.     Nos.  7,  8  and  9  were 
not  touched   No.  10  was  a  reiteration  of  No.  4.  and  should 
not  have  been  stricken  out.     As  to  No.  H,  he  thought 
the  judgment  was  right.    No.  12  remained  intact.     No. 
18  had  been  stricken  out,  and  His  Honor  thought  very  pro- 
perly so. 


DoEiON,  Oh.  J.,  for  the  majority  of  the  C(mrt,  held,  fir^t, 
that  the  allegations  might  be  attacked  by  motion.  As  td 
the  incidental  question  which  had  been  raised,  that  the  con- 
I  stitutioijality  of  an  act  of  incorporation  could  not  be  attack- 
ed by  a  plea,  his  own  opinion  was  different,  but  it  was 
not  udcesiary  to  decide  that  question  here,  and  the  court 
pronounced  no  opinion  upon  it.  His  Honor  proceeded 
to  read  the  various  allegations  of  the  exception.  The  first 
tjiree  had  been  admitted :  th6  defendants  hadjjl  their 
righta  undnr  these  haads—that  the  uwUt^ty  waa  not  iuuw- 
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pmMfA  ;  tliAt  it  hud  no  ri|fbt  to  •ppe«r  in  conrt ;  and  tKat* 
**"'&?"""■  the  iot  W*8  K//ra  wrfrM.     Of  thu  fo»«rth,  part  had'b««n 
ci«.ji«j4tw.  striokea  <»ur  «iid  propvrly  to.  Pl«adingN  muvt  be  foundinU 
upon  fiw^tii  disiinotly  utattKl,  and  not  upon  inlertrntuw  drawn 
from  fa<!tif.     ThiH  had  b«uMi  dintinrtly  hold  in  th«  case  of 
the  i^tn  V.  NeipmaH,  in  whi<*h  th«  plfas  worn  twice  re- 
jected for  vaguenoHH.  with  libt^rty  to  plead  ajfain.   Ho,  too, 
in  th«<   Qufen  v.  Bradlnugh,  the  Mam«»  doctrine  had  been 
followed.    In  the  present  caae,  the  references  to  vows  and 
"       '  to  rules  and  reififnlationH  were  properly  striiiken  out.  What 

J  were  the  vows,  and  what  were  the  rules  i  No  one  knew. 

They  should  have  been  stated.    How  could -the  Court  say 
whether  the  plainlilfti  were  deprived  of  their  civil  rights 
I        by  their  vows  ?    The  vows  were  not  given.     This  was 
not  correct  pleading.     His  Honor  then  referred  to  the 
^  f  other  (portions  rejected  from  the  ezceptio;i,  and  concurred 

iu  the  correctness  of  the  decision.        * 

Judgment  confirmed,  Cross  andJ|||kuroh,  JJ.,  (ftM. 
Maclaren,  Leei,  Smith  Sr  Smith  for  appellant. 
TrwieL,  Charbonneau  4*  Lamothe  for  respondent. 
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Maroh  it,  1887. 
Oon^m  DoRiow.  O.J.,  Temikb,  Orcmm,  Baby,  JJ. 
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WIBDBRIOK  0.  A.  MoINDOB. 

{Deftmiant  in  Court  btlw), 

Respondknt. 


DUabaUiet  of  corporatioHi~-AcquisiHon  of  immovable  pnmrb, 
—Ar<i.  864,  866,  C.  C.     ' 

HiiD  :_(Afflrmlng  the  Judgment  of  Loi^ft,  J.  M.  L.  R  2  &  G  888  » 
Tb.t  the  p«.^|«„,  or  Art-.  364.  3^'^LJ:^  l^^TI 
oorporaUon.  with,H.t  di.UncUoo;  .nd  tt.,«fof  .  batlduJideS 
hjoorparated  by  tU  Dominion  P.,ll.m.bt  to  crry  on  opSLZ.  t 
lUel^^lZlT  i^«^»'°«»*^«>«>'"'«Jon.i- .object toWHidrbS 

p«rty  In  the  province  of  Quebec  wUhoat  the  permlMion  of  the  Crown 
orth««athorityortheloo.Ile,|.l,tuie.  "'onori^urown 

.  ^f^f^^'  ^"  •judgment  of  the  Superior  Court.  Mon-' 
real  (LoBANOKR.  J.).  Dec.  81.  isSS.  di.mi«iing  the  appel- 
liiU   •otion     The  judgment  of  the  Court  below  is^e- 
ported  m  M.  L.  R.,  i  S.  0.  388. 

rJ*"*  t^iS*!!!"**  ***  '***"  ^P'^^'y  "  "qwdatom  of  the 
^Msmkl  BBiMing  and  InTestment  Aatooimtiop,  an  inwl- 
v^FCorporation,  sued  the  respondent  ^o  coinpel  him  to 
ezeonte  a  deed  of  sale  of  a  pw-cel  of  land,  which,  the  de- 
claration alleged,  he  bad  agreed  to  purchase  from  the 
Awociation.  This  alleged  agreement  was  in  Writing««« 
tnng  pnv4,  dated  20th  Sept ,  1880. 

The  >«»pondent  met  the  action  by  two  pleaa  j  let.  "That 
.  tHe  plaintiffa  oannot  hare  and  maintain  any  acUou 

•g»m.t  him.  the  said  defendant,  for  the  cauaes  aet  forth 

m  their  said  declaration ; 

VouYlt.  ftft  '  M      - 
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"  'Irfaiat,  as  fiated  in  the  declaration  .^t&e  plaintiffs  are  the 
"liquidators  o^  the  Colonial- Building  and  Investment 
"Association;    '^  -'.. 

"  That  «8  such  liquidators,  and  as  exercising  the  rights 
"  and  actions  of  the  said  Association,  the  plaintiffs  cannot 
"have  and  maintain  their  action  against  the  said  de- 
•;  fondant. 

"  And  defendant  avers  :-^  * 

'  "  That  the  said  Colonial  Building  and  Investment  Asso- 
"ciation  was  an  association  incorporated  by  the  Parlia- 
"  ment  of  Canada  in  the  year  .1874,  by  statute  8t  Vic, 
"cap.  108,  and  continued  to  exist  as  a  corporation  unUl 
"  placed  in  liquidation  on  the  I'Zth  September,  J8S4,  and 
••  during  the  said  period,  the  said  Company  or  Association 
"  exclusively  carried  on  business  in  the  Provinqpof  Qne- 
"  bee  and  confined  its  operations  to  the  said  Province  ;• 

"That  by  the  laws  in  force  in  the  Province  of  Quebec^ 
*'•  corporations  are  not  entitled  to  acquire  or  hold  immov- 
"able  property  unless  thereto  authorized  by  some  spe- 
"  cial  law  emanating  from  a  legally  constituted  authority 
*'  having  power  to  make  such  law,  or  unless  the  said  cor- 
"Vpprations  obtain  the  permission  .of  the  Grown  to  so 
"  acquire  and  ho}d  property ; 

"  That  the  said  Colonial'  Building  and  Investment  Asso^ 
"  ciation  had  no  power  in  virtue  of  its  Act  of  Incorpora- . 
"  tion  to  acquire,  hold  or  sell  real  or  ilnmovable  property 
**  within  the  limits  of  the  .province  of  Quebec,  without 
"  obtQining  the  consent  and'^rmission  of  the  Crown,  or 
"  without  obilaining  thia  authority  of  the  Legislatnrevof 
"  the  province  of  Quebec ; 

"That  the'said  Colonial  Building  and  Investment  Asso- 
"  ciation  never  obtained  the  said  permission  of  the  Crown 
"as  required  by  the  la^s  in torce  in  this  province,  and 
"  never  obtained  the  authority  of  the  Legislature  of  the 
".  province '  to  authorize  the  said  corporation  to  acquire 
"  real  estate  in  the  said  province,  or  to  sell,  lease,  hypo^ 
"  thecatdt  {iromise  to  sell  or  otherwise  deal  with  the  same ; 

"Thaiihe  said  pretended  contract  was  ultra  vires  of  the 
y  said  Aasociation.  and  was  illegal  and  cannot^be  enforced!^ 
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"  and  the  plaintiffs  have  no  right  to  »ik  that  the  same  be 

^^enforced,  or  earned  out,  or  to  ask  and  demand  thatde- 

fendant  be  condemned  to  be  compelled  to  sign"  and 

"dwaUon"   ^^^^  "^^ '*^*  ™^*"*^  ***'"  plaintiffs' de- 

The  judgment  appealed  from  maintained  the  above 
plea,  and  dismissed  the  appellants' action 

The  respondent  submitted:^ The  Golonial  Buildinir 
and  Investment  Association  was  incorporated  by  Act  of 
the  Dominion  Par  iament  (87  Vic,  caj,.  108),  in  1874. 

This  Act  nominally  gave  the  Association  power  to  "buv 
sell  and  lease  landed  property." 

The  Association  is  not  restricted  by  the  Act  to  any  one 

province,  altjiough  its  head  office  was  in  Montreal ;  but 

It  IS  proved  that  from  the  date  of  incorporktion  until  the 

,  pro^edings  m  liquidation,  its  operations  were  exclusively 

confined  to  the  province  of  Quebec 

Our  contention  theni8|^; 

A.  ^*"  .V""^  *^  «««>ciatioii  never  haviiji^iikained  a  charter  - 
from  the  local  Legislature  empowering  it  to  acquire  real 
estate  m  this  province,  and  never  having  procured  a 
license  or  permission  from  the  Lieutenant-Governor  in 
council  allowing  it  to  do  so,  had  no  power  under  its 
charter  to  acquire,  hold  or  sell  real  estate  in  the  province 
of  Quebec 

^The  first  q^estidn  which  arises  is :  What  are  the  rights 
of  corporations  with  respect  to  the  acquisition  of  immov- 
able property  in  this^province  ? 

Thisquestbn^  been  elaborately  discussed  jand 
finally  decid^id  in  the  Judicial  Gommittee  of  the  Privy 
p<^uncil,  and  it  was  held  that  the  Edict  of  Louis  XV 
issued  in  Ganada  in  1748  and  in  France  in  1749,  applied 
to  qU  corporations  and  incapacitated  them  from  acquiring 
as  well  as  from  holding  lands,  without  the  permission^ 
the  Grown  or  the  authority  of  the  Legislature. 

OtawUire  Goid  Mining  Co.  v.  Dabarats,  17  L.  G.  J.  275 
and  L.  B.,  6  P.  G.  277. 

Vide  also :  EdUs  et  Ordonnanees,  pp.  596  &  781 ;  PtOiier 
7\NdU  rfct  ^mmnm,  Tit  7.  Art.  1 ;  CTpg  Owfc,  Ai  t>  800.     V 
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Now,  it  haa  been  held  by  the  Privy  Ooimoil  that  the 
right  to  repeal  or  modify  this  law  falls  within  No.  18  of 
section  92  of  the  British  North  America  Act,  viz. :  "  Pro-, 
perty  and  Civil  Bightis  within  theprovinoe,"  and  belongs 
exclusively  to  the  Provincial  LegiHatnre. 

CtAonial  Building  and  Investwtent  Auociatian  v.  AUomey 
General,  2*7  L.  0.  J.  808.  .     . 

It  follows,  therefore,  that  unless  the  Association  has 
obtained  from  the  proper  ai^thprities,  namely  the  legisla- 
ture of  Quebec,  permission  to  acquire  lands,  it  has  ac- 
quired them  illegally^  •       ,^ 

It  is  fortunate  for  the  defendaht  that  the  rights  of  the 
Colonial  Building  and  Investment  Association  have  al- 
ready been  examined  by  the  courts  in  the  case  last  above 
cited.  ■ 

The  proceedins^  in  that  case  was  a  Quo  TTarrafUo  based 
on  the  allegation  that  the  Dominion  Parliament  had  no 
power  to  incorporate  the  Association  at  all,  and  praying 
that  the  corporation  be  declared  to  be  ille^ly  incor^ 
•,  pontted,  and  dissolved,  and  that  it  be  prohibited  from 
apting  in  future  as  a  corporation. 

The  Superior  Court  quashed  the  writ  of  Quo  Warranto^ 
but  before  this  Court  (Monk,  J.,  diss.),  this  judgment  was 
reversed  and  the  Company  was  declared  to  have  no  right 
to  act  as  a  corporation  Jin  buying  lands,  &c ,  and  was 
prohibited  from  acting  as  a  corporation  in  ihe  province 
of  Quebec. 

From  the  judgment  of  this  Court  an  appeal  was  tiken 
to  the  Privy  Council  hy  the  Association.  ^ 

The  judgment  of  the  Privy  Council  reversed  the  judg* 
ment  of  the  CoikrtV>f  Queen's  Bench  on  the  ground  that . 
it  went  beyond  the  petition,  in  declaring  that  though 
lawfully  incorporated,  the  Association  had  violated  pro- 
^  vijicial  laws  "in  conducting  its  operations.    The  petition ' 
asked  the'  dissolution  of  the  association  because  it  was., 
illegally  incorporated.  The  Privy  Council  said  the  Court 
^-^^^Woit  beyond  the  record  in  founding  their  judgment  on 
.  the  violation  of  the  mortmain  laws,  and^in  making  too 
sweepM^HH^"^"^^*tion^       '  ;         I'  — ^ 
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But  this  Court  expressly  decided  that  the  Colonial 
Buildihg  Association  had  no  right  to  acqpiw  or  hold  real 
estate  m  the  province,  and  the/Privy  Council,  while  de- 
claring formally  that  this  question  was  not  raised  by  the 
issues,  inferentially  admits  that  had  the  question  been 
properly  presented  before  it,  and  had  it  been  proved  that 
the  Association  had  never  obtained  the  consent  of  the 
Crown  or  the  Legislature  in  addition  to  its  charter,  it 
would  have  confirmed  the  judgment  of  the  Court  of 
App^Ms  on  this  point.  , 

J^j  ^™»*«  «le"  from  the  judgment  of  the  Privy 

lljl^hat  the  Dominion  Parliament  had  power  to  incor- 

^°Jm  m?    *®  ^^®  *  "'^^'^^  ***  *°<l«»'«  '©■l  estate  ; 
(2)  That  the  Association,  however,  could  not  actually 
•acquire  or  hojd  real  estate  in  this  province  without  con- 
lormmg  to  provincial  laws  on  the  subject. 
The  judgment  reads : — 

u  1 '  ^,^*' '***  *^*  of  incorporafiou  has  done  is  to  create  a 
legal  and  artificial  person  with  capacity  to  carry  on  oer- 
tain  kinds  of  business,  which  are  defined,  within  a  given 
area,  viz.:  throughout  the  Dominion.  Among  other 
things  It  has  given  to  tlie  Association  power  to  deal 
in  land  and  buildings,  6«/ <A«  capaciip  so  given  onlj,  en- 

..  "*J?  •?  *",  '^''*  «'«'  '"'f^  '-'^  ^  «»J^  province  xonsistentl^ 
mth  the  laws  of  that  province  relating  to  the  acquisition  and 

u  T**""*  *?r'««^-  Vthe  Company  can  so  acquire  and  hdldit,  the 
Set  oftneorporation  gives  it  capadtp  so  to  do."    2t  L.  0.  J., 

p.  809.  .  ^     - 

me  also  CUizens  Ins.  Co.  y.  Parsons,  1  L.  E.,  App.  pases. 

..  J^?.^"^y  ^<»"*°»^  »^«>  8*78 :  "  If  the  company  itrreally 
holding  property  in  Quebec  without  having  complied 

^  with  the  law  of  that  province,  or  is  otherwise  violating 

..  T  P'f  ^neial  law.  there  may  be  found  proceedings  ap- 
phcable  to  such  violations;  though  it  is  not  for  their 
Lordships  to  anticipate  them,  or  to  indicate  their  form." 

at  L.  0.  J.,  p.  810. 


uar. 

Ooopar 
MeIiido» 


i\:* 


mt. 

Oorocr 
MalndM. 


486 


i: 


^Ir 


5«     X  «"    ** 

I, 


IIONTBKIL  LAW  RXPOWTB. 


Lordships.  ThjB  lespondent  objects  to  accept  lands  which 
the  Association  acquired  and  held  illegally  and  in  contra- 
vention of  the  provincial  laws  of  mortmain,  which  it 
cannot  legally  sell  or  transfer  and  to  which  it  can  give 
no  good  or  valid  title.  The  respondent  submits,  there* 
fore,  that  not  having  complied  with  tlie.  provincial  laws 
on  the  subject  of  mortmain,  without  which  compliance 
it  could  not  legally  hold  lands  in  this  province,  the  Asso- 
ciation-cAnnot  compel  him  to  execute  a  deed. 

f     ,    - •  :■ :'.  •-:.  : 

DoBioN,  0.  J.,  delivering  the  judgment  in  appeal,  said 
the  Court  were  of  opinion  -that  the  judgment  appealed 
from  must  be  confirmed.    His  Honor  referred  to  the  deci- 
sion of  the  Privy  Council  in  the  case,  cited  by  r«s|(k>ndent, 
'  of  the  ChaudHrtOM  Mininfr  Co.  4*  Desbarats,  in  which  a' 
■   similar  point  was  presented.    The  omission  could  easily 
be  supplied  by  applying  to  the  Provincial  Legislature 
for  an  act  to  authorize  the  society  to  acquire  and  sell 
« real  estate  for  the  purposes  of  their  business. 

Judgment  confirmjad.  >■ 

Lafiamme,  Huntington,  Lafiamme  SfBichard  for  appellants. 
JlfcGt^ftpn  4*  ilfcLeiman  for  respondent.  ' 

(J.  K.)  . 


»  « 


In  coiueqaenoe  of  the  oommenoement  of  Beports  pobliahed  by  the 
General  Cooneil  of  the  Bar,  P.  Q.,  the  present  Seriee  ie  brooght  to  a  close. 
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the  account,  and  the  ju^ 
idant  to  pay  the  amount  \ 
i<^  due  and  payible  had  been  establiahedl  in  due 
T,  that  the  latter  part  of  such  judgmejlit  was 
neous.    Slepl^en$(tGUIefpie,2B9. 
EviDiNcn,  317. 


on.]     Sw.QvAIJTT  TO  BUB,  466. 
:  nouvel  ceuwe.    Su  Ndibanci^  67. 


ACCOUNT  8ALE& 

ACTION 

.  By  foreign  eori 

— —  En  dinoneiaUon 

APPEAL. 

Damaget-Interfjrence  with  award  of  court  Mow.]  Where  the  dam^ 
ages  have  bee^  appraised  by  the  Court  of  first  instance,  and  the 
Court  of  Bevijbw  has  reduced  the  amount,  the  Court  of  Appeal 
will  not  interfere  with  the  award  of  the  intermediate  Court, 
unless  it  Appeara  that  gross  injustice  has  been  done.  Pratt  & 
Qiarhonneau,  S4.  ' 

InteHoeutoty  judgmenL}    An  interlocutory  judgment  rejecting  an 

ezoeptioh  to  ihe  form  which  objected  to  the  insufficiency  of  the 
'   allegations  olr  the  declaration,  is  susceptible  of^i^peal,  being  a 

matter  whii^  ieannot  be  remedied .  by  the  fijui  judgment. 

MeOreevy  dk  peaucage,  h9. 
ABBITRATION. 

Unaer  BaUum 
ABCHITjBCT. 

^uAmtMion 
ARREST  WITHO 

Violalionf'j 
ASSESSIf  ENT  F 
i*W|  90. 
ITLDte  FOR 
jejIjtP.    See 


i(. 


Act}    See  Railway  Aor,  lia 

'pAma]    &e  CoMTRAor,  166. 
rT  WARRANT. 

ietfe.].  See  Municipal  Law,  24. 
COURT-HOUSE  FOR  COUNTY. 
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BANK. 

Adwnei  made  vpcm  ieeurity  <tf  tkarti  4^  tmoAtr  Bant^-ObKi^nMon  to 
return  iharti  on  repayment  of  advanet}  When  in  QidertoV^Ad* 
the  law  prohibiting  the'  Moeptanoe  by  one  Buik  pi  the  •to«|k  of 
another  Bank  u  Moarity  for  •  loan  (46,  Vi«^,  eh.  46.  a.  2),\  an 
advance  was  made  by  a  Bank,  apd  stock  of  another  Bank  was 
tri^njlfened  as  secority  to  tiie  caahi^r  of  the  lendinv  Bank,  and 
the  transaction  was  dnly  noted  in  the  books  of  the  Bank,  it  was 
.  held  that  the  owner  of  ttwshariM' so  tranaferred  was  entitled  to 
reclaim  them  from  the  Bank,  or  to  get  their  value,  when  the 
debt  was  paid  for  tb^secority  of  which  the  ■buwP  ^ran  trana- 
ferred as  aforesaid.  The  prohibitido  of  the  law  apidies  to\  the 
~        "    Bank  and  not  to  the  borrower.    (Ddrion,  CJ.,  anijl  Cainndi^,  J., 

diss.)    Exchange  Bc^k  of  Omada.de  neteher,  11. 

^  v\—  Poteere  of— Contrael  of  guarantee—  Ultra  i^fit.}    A  bank  jeannot  vafid- 

.;  ^  if9nt»T  into  a  contract  6f  snretyship^  gaarinteeing|the  payment 

by  a  cnstomer  of  the  hire  of  a  steamahip  under  a  charter  party ; 

and  where  the  bAnk  haS  derived  no  benefit  fW>m  solBh  contract,  a 

claim  made  there<m  against  the  bank  in  liqaidaticp  will  be  dia* 

missed.    Watte  dk  WelUtiSl.  ','--, 

.BILL  OF  LADING.    SIm  Cabbiib,  1 ;  F|pDOi,  147. 


-« 


BORNAGK  !«> 

Remedy  by  action  en  borruige.]    &e  iNJUNonoii,  100. 

BRIDGE.    &«  MtwiaPAL  Law,  368. 

BUILDING  SOCIETY. 

,    Aequieition  of  Imn\ovable  Property.}    See  GorpoKatii 

'  — p-  Fledge— Irregvlar  tranefer  of  ehdree—Inaolwney—. 
A  by>law  of  a  buikling  society  required  thi 
should  have  satisfied  all  his  obligations  to  the 
should  be  at  liberty  to  transfer  his  sharss. 
contravention   of  the  by-law,  induced  the 
society  to  counteraign  a  transfer  of  his  shi 
Ville  Maile  as  collateral  security  for  an 
from  the,];>ank,  and  it  was  not  lin^il  P.'s 
«       ency  that  the  other  directors  of  the  society 
to  the  bank.    At  the  time  of  his  assignment 
the  society  in  a  sum  of  $3,744,  for  wbieh 
law,  his  shares  were  charged  as  between  P, 
society  immediately  iMtid  the  bank  the 
took  an  assignment  of  the  shares.    T)ie. 
more  than  the  amount  due  to  the  bank,  th( 
ent  estate  of  P.  brought  sait'claiming  the 
of  the  insolvent's  estaJte,  and  with  the 
amount  due  by  P.  to  the  Bank.    Tlie  aoei( 
the^by-lsws  tiie  shares  wen  pledgcj^ 
amount  of  p.'s  indebtedness  to  thenk 
that  the  jjiayttent  by  the  society  pf^tl 
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BUILDING  80CIETY-(n>nHnwd  r>, 

the  aharea  hi  qiUtion  muat  foe  held  aa  having  alwaya  been 
.  ohaiged  ander  the  by-law  with  the  amonnt  of  P.'s  Indebtednepa 
to  the  aodety,  and  M>«t  his  oreditora  had  only  the  same  riglita  in 
reaigect  of  theae  ahareb  aa  P.  himeelf  had  when  he  made  the 
abandonment  of  hip  property,  tIi.,  to  get  the  aharea  upon  pay- 
ment 'of  F.'a  indebfi»dne^  to  the  eooiety.  On  appeal  to  the 
Qoeen'i  Bench:  HM,  that  the  pcneMion  of  the  aharaa  had 
v^pueed  fkom  P.  to  the  bank ;  that  the  right  to  recover  the  aharea 
from  tlie  bank,  on  payment  of  ita  advances  thereon,  waa*vcatad 
i9  P.,  and  paaaed  to  his  creditors  «pon  his  insolveni^^;  and  that 

»"•'  P-'«  insolvency  it  war  not  competent  for  the  society  to 

■       acquire  any  privilege  or  pledge  over  the  aharea  to  the  pi«Jadice 
of  P.'s  creditors  by  paying  the  cUim  of  ihe  bank.    Daveluy  &  La 
SoeUt4  C.  F.  de  Cmttruetion,  417. 
BY-LAW.    &e  Municipal  Law,  400. 


CAIffilER. 

Bill  of  ladinfi—niee  qf  de$tination  of  fftodt  beyond  carrier'B  route.} 
«  Where  the  place  of  deatination  of  goods  is  beyond  the  carrier'a 
route,  and  he  receivea  the  goods  under  a/^itt  of  lading  to  the 
terminus  of  his  route,  and  carries  them  sil^ely  to  that  point,  to 
which  ak>ne  he  received  the  freight,, the  fact  that  at  the  request 
of  the  shipper  h«i  undertook  to  deliver  the  goods  to  another  . 
carrier  to  complete  the  transportation,  does  not  make  the  fliat 
__.    .     carrier  responsible  for  th^  delivery  of  the  goods  at  the  place  of 

deatination.    J^ff^  A  Oamada  Shipping  Co.,  1. 
CHAMTABLB  INiSTITUTION.    fifee  Taxatiok,  299. 
.OOMMEBCIAL  TRAVELLER..  '    .         ^ 

Order  obtained  by.]   <Sre  Salb  or  Movabub,  15S.  <'      ' 

OOBIPANy. 

;=.    ShareKolder.']    (1)  A  ahireiiolder  of  a  company  ia  not  entitled  to 
exercise  thtf  right*  {tf  the  company  in  his  own  name,  and  cannot 
'Appose  the.  salat  of  an  immovable  belonging  to  the  company. ' 
(2)  A  promise  of  retrocession  by  the  majority  of  the  8haiehold«  ' 
era  of  a  company  is  null,  the  Company  alone  having  the  power 
to  make  such  an  agreements    Jfe/irau^Aton  ds  Exchange  National 
Bon*,  180.  • 
CONSTITUTIONAL  LAWl  \    :  v      x;  / 

.    Ei>»iMtlvepower—Comni$ikmofUtqmry--SJS.Q^^^ 

Writ  tet'l  (1)  An  inqbiryinto  an  alleged  attempt  to  iniauehce 
•Dd  owmpt  members  of  the  provincial  legialatnre  ia  a  mitter 
oonoected  with  the  good  government  of  the  provbooe,  and  the 
condnct  of  the pobllcbuaineaa  therein, within  thtf  meanlog'of  - 
V__  B.8.Q.  606.  (2)  A  oommiaaion  of  inquiry  issued  by  the  Lieu^ 
tenratFCtovemoriin-Coancil  under  Um  bald  aecti<ni,  has  t£^  same 
ponrer  to  enforce  the  attendance  of  witoeaaea,  and  to  compel 
=^m  to  giw  tTJdtaoB  bafnra  it,  aa  ia  vaatod  in  any  Coart  cf  law- 
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CONSTITUTIONAL  LKW-Continwd. 

in  dvll  cam,  and  hu  therafora  tht  power  to  pdnhh  bjr  flno  or 
I         imprimnment,  or  both,  auy  oontampt  of  ita  Mthorlty  by  any 
^    parson  mimmoned  ai  a  witneat  raftuing  to  appear,  or  to  anawar 
queations  put  to  htm  oonoeminK  the  matters  which  are  the  sab- 
Ject  of  Buch  inquit^.    (8)  Und^r  the  proviaiona  of  the  B.N.  A.  Aot, 
1867,  the  proTinclal  legislatnre  was  empowered  to  enact  the  pro- 
viaiona contafoed  in  Articles  696  and  598  of  the  Reviaed  SUtutaa 
•of  Quebec.      (4)   Even  if  the  commiasionen,  in  the  coone. 
of  the  inquiry    which  they  were  duly   authwiaed  to   make, 
had  permitted  some  irregular  oi!  illsKal  qoeationa  to  be  pat  to  • 
wilneas,  their  improper  ruling  ^n  the  subject  ooald  not  have 

—'—'-    'aothorisid  the  issue  of  a  writ  <tf /prohibition,  which  only  appliea 

to  cases  of  want  of  juriadictloA,  and  not  to  cases  of  erroneooa 

lodgments,  for  which  other  remedies  are  provided.    IStreoUe  A 

Whelan,  263. 


neipt 


4. 


Sale  o/ intoxicating  liqvort—Mumeipal  corporation — Art.  661,  M.C.— 

S.&Q.m8.}  AHicle  061  of.the  Municipal  Code,  as  amended  by 
61-6-i  Vict.,  eh.  29,  s.  6  (R.S.Q.  6118),  by  which  a  municipality  ia 
aothorisfd  to  prohibit  the  sale  of  intoxicating  liquors  in  quanti- 
tiea  lew  than  two  gallons,  within  the  limits  of  the  manicipality, 
is  within  the  powers  of  the  provincial  legislature.  Corporation  of 
■Huntingdon  de  Moir,  281.  .   ~ 

CONTRACT.  / 

Archilect—Submitrion  of  phuu—Damagei.]  The  plaintiff,  an  archi- 
tect, in  reaponse  to  a  public  advertisement,  offered  plans  in  com- 
petition for  a  building  about  to  be  erected  by  the  defendant,  on 
being  assured  by  the'president  of  defendant'a  board  that  all  tlie 
plana  sent  in  would  be  submitted  to  disinterested  experts  before, 
a  choice  was  made,  The  plana  were  not  submitted  to  experts, 
and  those  finally  adopted  were  submitted  by  an  architect  who 
was  noi  a  competitor  within  the  terms  of  the  public  adv^tisa- 
meiai.  Held,  that  the  plaintiff  waa  not  entitled  to  damages,  it 
being  evident  that  the  defendant  was  not  bound  to  adopt  the 
plana  which  might  be  recommended  by  the  experta,  and  no  par- 
tiality or  bad  fkith  in  the  selection  being  proved.  Walbankdt 
Prolalant  Hospital  for  Uu  In$ane,  166.      ^ 

Recent  given  through  error.']    See  Ebbob,  187. 

jSwSalb. 

CORPORATION. 

DieabiKtiet  ef—Aequitition  of  immofmble  property^ Art*.  964, 366,  CC] 
The  provisions  of  Arts.  364. 366,  CC,  are  general,  and  apply  to  all 
/  oorporationa  without  distincUon  i  and  therefore  a  baikUng  socie* 
, ''  tyl  incorporated  by  the  Dominion  Parliament  to  carry  <m  <^nir 
tiona  in  all  the  provinces  throaghoat  the  Dominion,  is  anbject  to  ■ 
the  disabilitiea  imposed  by  Art  366,  C.C>,  and  cannot  aoqnire 
immovifble  fuopeirif  in  the  Province  of  Quebec  without  the  per> 
miaai<m  of'  tbe  Crown  or  the  aothority  of  the  local  lej^alafcora. 
Cooper  deMelndoe,  Wh 
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to  pdnhh  ^  flue  or 
a  knthority  by  any 
kppear,  or  to  annrcr 
I  which  an  tho  sab* 
iMoftheB.N.A.Aot, 
r«d  to  flnaot  the  pro- 
the  RaviMd  SututM 
Mrn,  in  th«  oouiM. 
iithwind  to  mako, 
Mtiooa  to  be  pat  to  • 
Ject  ooald  not  have 
,  which  only  appliea 
0  eaaea  of  erroneooa 
rovided.    TyreoUe  A 

m— Art,  Ml,  M.C— 
!ode,  as  amended  by 
!h  a  monidpality  ia 
UK  liquon  in  quanti- 
of  the  manicipality, 
^ure.    Corporation  of 

e  plaintiff,  an  aicbi- 
iffefwd  plans  in  oom- 
>y  the  defendant,  on 
'a  board  that  all  tlie 
eated  experts  before, 
ibmitted  to  experts, 
y  an  architect  who 
he  public  adv^tise- 
Itled  to  damages,  it 
bonnd  to  adopt  the 
experts,  and  no  par- 
proved.     WaUtmkSi 


~Art$.SM,9B6,aC^ 
sral,  and  apply  to  all 
ore  a  baikUng  socie* 
tt  to  carry  <m  <^rar 
minion,  is  Bab|Mt  to 
and  cannot  aoqaivi, 
ibec  without  the  per* 
be  local  lei^aUvUire. 


LEGISLATURE.    9t*  Conrmr- 


\ 


/ 


o^" 


OORRUmON  OF  MEMBERS  OF 

noNAL  Law,  20a. 
COSTS.    Set  PaooBDuaa. 
COUNTY  COUNCIL. 

■dfptittfnmdeeiiionof.]    -S«  Mumiopal  Law,  888. 
^J!S!""^"^^  ASSESSMENT  FOR.    Sre  MuMiarAt  Law,  W. 
Sm?NAl  [aw'*'^'*  JURISDICTION.    See  Mao.«.ati^. Couw. M9. 

Otfufygal  mion-Cohahitatum-63   Viet.  (D.)  eh.  37.  *.  11.]    The 

mere  fiut  of  cohabitaUon  between  two  persons,  each  of.  whom 

is  maiT^ed  to  another  person,  will  not  snsUin  a  oonTictioa 

^  ""<'•'■  ^^^'  «*'•  Wl,  as  amended  by  63  Vict  (D.),  ch.  87,  s.  U. 

iteg.  V.  Labrie,  211. 

—  EmbtMMlement-Evidenv.]    On  the  trial  of  a  aecieUry  ti«asui«r  of  a 

man  dpal  corporation  for  embewlement,  evidence  of  a  Reneral 
deflcieney  having  been  given,  accompanied  by  evidence  of  nn- 
lawftil  appropriaUon  by  the  prisoner  of  moneys  raoeived  by  hfm 
by  virtue  of  his  employment,  held,  that  the  conviction  was  right, 
though  it  was  not  proved  that  a  particular  sum  coming  from  a 
parUcular  person  on  a  particular  occasion,  was  embeuled  by  the 
prisoner.  (/?.  V.  QUu»,  1  Leg.  News.  41.  followed:)  Reg  v.  Slaek.  ' 
408. 

Fbfgery— Order  for  the  payment  of  money.]    The  prisoner  was  am., 
victed  of  forging  an  order  for  the  payment  of  money.    It  ap^tur* 
ed  that  he  had  forged  an  order  purporting  to  be  signed  by  a 

foreman,  addressed  to  hia  employers,  requesting  them  to  pay  the 
person  therein  named,  or  order,  a  specified  sum.  This  was  the  , 
mode  adopted  by  the  foreman  for  certifying  to  hia  employeia  thai 
»  much  was  due  for  wages  to  the  persona  named  in  the  orders. 
Ifeld,  that  the  inslninient  in  question  was  an  order  for  the  pay- 
ment  of  money,  an^  that  the  conviction  should  be  affirmed. 
JReg.  r.  Bomn  alia$^C^,  488. 

—  larceny— General  dtfieitney.]    Evidence  of  a  general  deficiency  in 

the  boQks  of  a  clerk  in  a  bank  will  not  alone  supporfe  an  indict- 
ment for  larceny.  There  must  be  some  pnoof  of  a  takins.  Sett. 
y.0la$$,Vi6.  ^-e-        » 

Obtaining  a  wduabU  ticwrHy  by  falte  pretenee$-Coneealment-Amend' 

ment  of  indietnunL}  The  prisoners  obtained  a  sabscription  for  a 
firemen's  fbnd,  oobcealing  the  Cut  that  one-thiid  only  of  the 
amoont  was  tf  go  to  the  fund.  The  subscriber  deposed  that  be 
would  not  have  «ubscribed  if  th%  fact  had  been  disclosed  to  him. 
JfeU  (1)  that  the  oonoealmeut  as  to  the  application  of  the 
amount  constituted  a  fUse  pretence.  (2)  The  amendment  of  the 
/^  *"^***"*''*»  **y  wibstitutingthenameof  a  different. person  tor_  1 
^  tbe  person  named  in  the  indictment  to  whom  the  falae  repre> 
■anUtions  were  made,  ia  jnstiflable.  (3)  The  cheque  of  a  firm, 
before  it  is  end<»8ed  by  tbe  payee,  and.  while  still  in  the  hands 
of  one  of  the  members  of  the  firm,  i4  not  a  Yaijablg  temirity 
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CRIMINAL  LAW-Ow^niM*  .  ^ 

.     within  til*  ttiipiM  of  th«  L«ro«ny  Aot.  R8.C.,  eh.  164 
■  Jibrd  and  Omham,  413. 

'^'«f«'«w«  <^  eriminnl  tam—Raervtd  eaat—AmtndmnU—NoHet  to 

pHatmer  to  product  docmmttU—Vrrbed  evidtnee.]^  (1)  A  R«MTV«d 
CaM  will  aot  b«  wnt  bacii  to  Im  anutodad  bjr  the  JuUg»  wh« 
raMrved  it,  upon  tlia  mere  aliegation  of  the  |«imiier  or  hie 
oonnael  that  the  fact»«re  not  accarateiy  auted  therein.    (2)  A 

N^  priaoner  ta  not  fntitlea  to  complain  of  aliort  notioa  to  produce  a 
document  at  hia  trial,  wliere  it  ia  ahown  (hat  the  document  in 
qneation  waa  in  the  poaaeaaion  of  a  peraon  under  the  control  of 
the  priaoner  and  hia  oonnael  on  the  day  of  the  trial.  (S)  The 
priaoner  having  In  the  circumatancea  declined  to  prtxlace  the 
document,  aecondary  evidenok  w«a  admiaaibl«.\A(y.  ▼.  Bcw- 
deau,n6.  ■-■ 

/Voerdurc  in  erlminal  eeuet—WrU  o/  error— R.8.C.,  eh.  \H,  $.  286.] 

The  iaaue  of  a  writ  of  error  will  interrupt  a  aentenoe  which  haa 
been  partially  undergone  before  the  iaane  of  the  writ;  wHd  In 
'    auch  caae,  where  the  oflSsnce  ia  a  miademeanor,  the  priaoner  may 
be  admitted  to  baiL    Ex  park  Waod$,  19S. 

Refutal  to  provide  for  wife.]    On  tndlMment  of  a  hnaband  fbtjr^aal 

to  provide  for  iiia  wife,  the  Jury  ahonld  not  oonaider  evlidQf^aa 
to  the  manner  of  living  between  hnaband  and  wife  prvtio6t  iq 
the  time  laid  in  the  ii^ictment,  or  promiaea  made°  by  the  6a*' 
band  after  hU  arreat    'Reg.  v.  ArenI,  288. 

Writ  uferror—PlainHffin  eontempL]    Where  the  plainUff  in  error, 

who  had  been  convicted  of  a  miademeanour,  was  liberated  on  r--^ 
bail  to  appear  at  the  enauing  term  of  the  Court  ot  Qneenla 
Bench  aUting  in  appeal  and  error,  and  on  hia  default  to  appear 
his  bail  was  declared  forfeited,  he  is  not  entitled  to  be  beard  by 
counsel  on  the  merits  of  the  case,  in  bis  abusnoe^  Wood$  v.  Rtg. 
232. 

DAM.    &<  WAnB-CQi7iis%  23S. 

DAMAGES. 

Onvoration—tfegligenee—Solatiwn.}  (AfBrming  the  Jadgment  of 
Papineau.  J..  M.L.R..  2  EG  66),  The  childiwi  of  a  penon  killed 
by  an  accident  caused  by  the  bad  condition  of  a  pnblio  street, 
are  entitlod,  without  pnot  of  special  damage,  to  dama^  by  way 
of  totatium  for  the  loss  of  a  parent  Crass.  J.,  disssnfting.  [Bat 
this  decision  w^l  reversed  by  the  Supreme  Court  of  Canada,  and 
the  action  was  disn^issed.  See  14  Can.  SGB.  »L]  OUi  de 
MontrM  ic  LaMle^Atti. 
Error  o$  to  aeeettory  of  immovcMe  told.]    See  Baim  or  ImmvABU^  86. 

, ■  ItowtrtaUdbyComtofAppeQ^    Ike  krrntj^^ 

DEMURRER.    fi^PaooiDUBft 
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tmdwunt—NoHet  to 
J^(l)  A  R«WTv«d 
by  th«  JuUg»  wh« 
h«  prianncr  or  hi* 
led  tharain.  (2)  A 
notioa  to  produce  » 
I  thfl  document  in 
nder  the  control  of 
the  trial.  (S)  Tb« 
led  to  produce  the 
bl«b\jb^.  T.  Bout- 

a.  eh.  \U,  $.  286] 
lentanoe  which  hM  . 
r  the  writ;  wild  In 
r,  the  priaoner  nwy  ' 

ttuabuid  foaJretppettl 
maiderevMQii^w 
id  wifepreiTicNMjQ 
made°  by  the  hm- 

I  plaintiff  in  error, 
,  WM  liberated  on  r—^ 
I  Court  at  Qoeenli 
•  default  to  appear 
tied  to  be  heard  by 
loei.    Wocd$  V.  Beg. 


the  jadgment  of 
lofaperaon  killed 
of  a  pablie  atreet, 
todamailMbyway 
» diaasnttng.  [Bat 
ort  of  Canada,  and 
3.B.  »L]    out  de 
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ERROR 

Bitipt  g*nn  throutk  «rr«r  -  Air  a/  .rMfnrf.]    S  hmught  ault  to  com- 

pal 'T.  to  render  an  atxoiini  of  Ok.  aiiiii  of  t2,puo,  which  S.  alleged 

,      he  paid  K  on  tite  6th  October,  im,  to  be  ap^ied  to  «••  Aral 

notaa  maturing,  and  in  acknowledgment  of  which   V.'t  book- 

keep«r  gave  the  fallowing  receipt:—"  Montreal,  Octi)l«r  6,  1880. 

Reod.  from  Mr.  D.  8.  the  anm  of  |2,ftOO  to  be  applied  to  hli  Aral 

not«i  maturing.    M.V.  (Fre<l.)"     V.  pleaded  that  he  never  got 

the  $2fi(».  and  that  the  receipt  waa  given  in  error  by  hia  clerk, 

and  that  it  ahoald  be  for  a  caae  of  Malakina,  and  not  for  92fiO0. 

The  clerk  and  other  witneaaea  were  examlnrd  without  objection 

,  to  prove  error.    Htld.  that  parol  evidence  ia  admlHible  in  com- 

merdal  matlera  to  prove  error  In  a  written  receipt  given  by  a 

clerk.    8ehvitr$miki  <fr  Vintberg,  W. 

EVIDENCE.  -1— i 

Proof  of  etaim^Aeeimi>t»ale$.]    Where  appellantn.  by  a  claim  filed . 
upon  an  ealate  in  liquidation,  claimed  indemnity  for  an  alleged 
loaa  made  by  them  ippoo  ahipmenta  of  cattle  from  Beaton  to 
Liverpool,  held,  that  the  account  aalea  receifed  by  claimanta 
ftom  their  LiverUol"  agenta  were  Inaufflcient,  pn- m,  to  make 
proof  oMhe  lofa.  I  tfalAaitny  ({:  CAap/tn,  317. 
-'—' Proof  of  phy»ieian'»tervice»-IUlmiHngevidence.f  &«PnvutiAir  171. 
—  To  prore  <rror  in  rmtpf.]    filre  Errob,  137. 
EXCEPTION  TO  THE  FORM.    See  PiuwBDuaa,  471.  • 


FALBE„PRBTENCER    &eCRiinKALLiw,413. 
.FOREION  ObRPORATIQN. 

Qualify  to  mu.]    See  QaAon  TO  mm,  466. 
FORGERY. 

Otder  for  the  payment  of  tmttey.}    «m  Cbimimal  Law,  46a 
^FBAUD  AND  FALSE  REPRESENTATION. 

Prineipal  and  agent— TVanifer  of  fire  inmmmee^Oontnel^AgetU— 
PwBenitf-ArL  1736,  C.C.^  The  defendant,  an  inauranoe  broker, 
waa  the  agent  in  Montreal  of  tii;o  foreign  inauranoe  oompaniea, 
one  of  which  inatraoted  him  to  oapoel  a  certain  riak  in  Montraal, 
which  the  defendant  had  aocej^ted.  After  anggeating  a  raoon.' 
aideraUon.  and  the  order  being  repeated,  he  complied,  and  then 
immediatoly  transferred  the  riak  to  the  other  company  for 
which  be  waa  agent,  without  informing  them  that  the  riak  bad 
been  reftiaed  by  the  flrat  company.  He  made  the  tranafer 
moreover,  without  the  Jinowhidge  of  the  inauhd  and  without 
notice  to  them.  On  the  aanne  day  a  fire  oocnrrad  In  the  prami. 
•'''-••■  *•  iMored,  and  the  loaa  waa  paid  by  the  company  toi  which  the 
riak  had  bean  tranaferred.  In  an  action,  afierwaida  brought  by 
the  latter  againai  the  agent,  to  be  reimbnraed  the  amount  of  the 
loaa.  which  they  alkged  they  had  paid  without  cauae,  and  upon 
JMaa  wpwentatlona  by  the  agent;  Mil, (Affirming th»jnHr~«;t 
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rRAUD  AND  FAIilR  RRI>RFi4RNTATION-OmHnH«f. 

-  of  Wiiruilti,  1..  Ml.  I(.  ft  H.<'.  '.'(I'i,)  ih«tth«tranafliror  th*  risk 

bi<lnii  idriIm  hy  Um  <i«r«ind«iil  In  kimnI  faith,  tMft>r*  tli«  flrn  uo* 

uurrwl,  «n«l  In  ammnUnrfl  itlth  IIm  i-iMtom  <>f  inaumncii  bn)li«n 

\  In  Montrnsl,  tliitr*  wu  no  trmtu.1  on  hbi  part,  and  Imi  ihmiUI  not  Im 

hoki  liabJe./    Omnfetkul  /1r«  /^aitrnnw  Cb.  dr  JITaMinayA,  333. 


'  HABEAHjpRPUa       - 

//(lA  all  ffirpuM  in  riril  mailtri — Mnffiitralti'i  Oaurl,  tiontrtnl — TU*tal 

orp*r  nf  impritA^ment—Arl.  I(V»'2,  CC'./'.]     Wlmrti  an  onlar  mad* 

1»y  i|p  inferior  oourt  la  manifaatly  illrgil,  u  wh«rt  th«  gaanlian 

^Sf  Kooda  under  Mtitiira  la  oondemnMl  to  Iw  linprlaimml  until  ha 

~        givaa  up  tho  i^KxIa  or  |>ayii  the  valun  therMif,  and  thn  valuo  ia  no^ 

mentionad  In  the  ordar,  tlia  dinoliarica  of  tha  peraon  impriaonad 

"         <     undar  audi  ordar,  will  b«  ordarad,  upon  a  patltlon  for  «  writ  of 

habeai  eor/mt.    Kx  parte  SUphm$,  M9.  . 

HUSBAND  AND  WIFE.    See  Proobdum,  218.      ^ 


INJUNCTION.  "  . 

A   \         Thprnintmero<ukmfnl--rBoundaru$notdekrmintd—Bon%age.i   Tha 
'  >     ,^^     ramcdy  by  writ  of  injunction  dnaa  not  lla  whara  anothar  ada- 
^      quala  raniMiy  axiata;  and  ao,  in  thacaiw  of  a  dlaputa  batwaen 
adjoining  proprlatora  of  mining  landa,  whara  an  anomachmant 
ia  complainad  of,  and  it  appaara  that  tha  litnita  of  tha  rat'pactivt' 
pro(iertiea  have  not  Imon  legally  detwrmineil  by  »  homage,  an  in- 
junction will  not  lie  to  prevent  the  alleged  ancroachmant,  tha 
..proper  remedy  being  an  action  m  homage.    Angh-ConHnenUU 
avano  Worked:  Emerald  Pko»phaU  Co.,  196. 
INJUNCTION.    &«/jluiaAKca,67. 
INSANE  ASYLUM.    See  Taxation,  2»9. 
INSOLVENCY.  /&e  BoitiuNO  SooiiTY,  417. 
,  INSURANCE,,  ACCIDENT. 

.   External /injuriei  prodveing  eryiipelat — Proximate  oatwe  oj  deatK— 

Immediate  notice  of  death -Waiver.}    An  accident  policy  iaaued 

by  the  appellanta  waa  payable  "  within  thirty  daya  after  auffl- 

.      /        "  cictpt  proof  that  tha  iniured,  at  any  time  during  the  oontina- 

,  /  "  anoe  of  thia  policy,  ahall  have  anatained  bo<Uly  ii^Jnriea  eflboted 

/  "  through  external,  aeridental  and  violmt  m<an«,  within  the  intent 

"  and  meaning  of  thia  contract  and  the  conditiona  berannto  an- 

"  nexed,  and  lueh  injuriei  alone  lihaU  have  oteeaioned  death  within 

"  ninety  daya  from  the  happening  thereof.    ...    Proridad 

i"  alwaya  that  this  ioauranoe  shall  <noi  extend  to  bemisi  nor  (o 

"  any  bodily  injury  happening  directly  or  indirect  in  eon$equinee  of 

"  "  dufow,  nor  to  any  death  of  ditcMUty  vhteh  may  have  heen  eauied 

■  "  icAoJiy  or  in  pari  by  hodity  injbrmitiee  or  diaeaae,  existing  prior  or 

"  subsequent  to  the  date  of  this  oontract,  or  by  the  taJiing  of 
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iranaAir  of  ths  risk 
lMir<ir«  tli«  flni  (M* 
InaiimiMii  bnilmn 

lid  Ims  <»uI«I  not  l)« 

Cawnagh,  333. 


r,  Iton&tnl—TIUtal 
mrm  mn  onlar  ni«(l« 
fhmn  th«  gaftnliftn 
iiprlaifniMi  until  h« 
tnti  thA  valiM  ia  no^ 
iwraon  impriaoniid 
itltlon  for  «  writ  of 


td-^BonuMge.]  Th« 
rhera  Miotli«r  «!•• 
a  diapata  bntwiNUi 
•n  «nom«chmsnt 
ta  of  the  rM'pactlv*' 
t>y  ft  homage,  fto  In- 
•neroftchment,  the 
Anglo-ConHnmtat 


\U  emue  oj  dteolA— 
Ident  policy  iaaued 
rty  day  a  after  auffl- 
laringthe  oontina- 
ily  ii^Jariea  eflltoted 
f,  within  the  intent 
litiona  herannto  an- 
rioned  dtalh  within 
.  .  Piorided 
id  to  bemia«  nor  ic 
oily  in  eonteqmnee  of 
may  have  been  eatued 
m,  eziating  prior  or 
>r  by  the  taJiing  of 
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IN8URAM(;B,  AOC|plIfT~r'.)Hrt«,ii* 

"  polaiin.  or  hy-etky  aiirKlrKl  o|«.riitloM.  nr  m«<||ral  or  mMhanlcal 
^ .  •  tr««(in«nt,  nor  to  any  can  tM*pl  wlitr*  the  it^jmry  aftmtmd  ie  the 
f  ffoaimle  or  *ok  tome  of  ihe  iHtabUily  or  dtalh."  Tlie  Inaitrad 
»a«  a(«f(t«»nUlly  woun«M  In  the  Uk  by  ralllnfc  fnim  a  vnrandah,  * 
•nd  WUiiln  four  or  Avn  tiaya  th#  wonn<i,  wlyjch  appaarwl  at 
flrat  to  'be  ft  allK>it  one,  waa  cninpllcate<i  by  eryalpelaa,  fhtoi  ' 
which  death  anaupl  twenty  tbr«e  daya  after  the  aiTid«nt  Ttii-ie 
waa  aonie  conflint  In  the  avIdftiD-s  aa  t4>  wliKtIier  the  eryalpelaa 
nwiillMl  aolely  from  the  wound,  but  (be  C'onrt  below  fpond,  oA 
Ihe  facia,  that  the  eryal|Mlaa  followed  a*  a  direct  reault  ft^m  the 
exieraal  Injury.  Held,  (AfflrmlnK  »»«•  Jodgm*.nt  of  Telllar,  J., 
'  II.L.R.,  6  RC.  S),  that  tlm  nitnrnal  Injury  waa  the  proximate  or 

lole  canai  of  death  witbin  the  in<  aniog  of  the  po|li»,  and  that         ^ 

"**  the  reapoudent  waa  entitled  to  recover^  .        , 

The  policy  alao  provided  that  "  in  (lie  event  of  any  accident  or  Iih 
"Jury  for  whiib  claim  may  be  ma«ie  under  ttila  jiolicy,  immmli-  '   .;  * 
"  ate  notice  roiiat  be  ylven  In  writing,  addreaaed  to  the  manager  ofl  ,4 
"  thia  company,  at  Montreal,  atating  full  name,  occupation  and^- 
"  addraaa  of  the  inrared,  with  full  paHlculara  of  the  accident  and 
"  Injury  ;  and  failure  to  give  aucb  immediate  written  notice  ahall 
*'  invalidate  all  claima  under  thia  policy."    Tlie  local  agent  of 
the  company  at  Sirocoe,  Ont,  after  receiving  written  notice  of 
tlie  accident  jiefore  death,  waa  verbally  informed  of  the  death 

font  daya  after  It  took  place,  and  thereupon  atated  that  he  would 
require  no  ftirtlier  notice,  and  that  he  had  advited  tlie  company. 
Further  interv^wa  and  correopondence  took  place  during  the 
foik>wbig  dayabetween  the  local  agent  and  theclaimanU  with 
leapect  to  the  papera  required,  but  the  formal  notice  was  not 
iant  to  the  head  office  until  aixteen  daya  after  death.    The  man* 
ftirer  of  the  company  acknowledged  receipt  of  prooA  of  death, 
withoutoomplalning  of  want  of  notice,  and  ultimately  declined 
to  pay  the  claim  on  tiie  ground  that  the  death  waa  cauaed  by    , 
diaeaae,  and  that  tberbfore  the  company  could  not  recogniie  thei^  ♦* 
liability.    if<M,  that  the  company  had  received  aufflcient  notice'^ 
of  death  to  aatiaty  the  reqniretnenta  of  the  policy,  ftad  that;  in 
any  event,  they  had  expreaaly  waived  any  objectiona  which  they 

might  bave  urged  in  thia  regard,  by  declining  to  pay  the  claim  on 

other  grounda.    (Beveraed  by  Supreme  Court)    Aeeident  Inmet. 
attee  Co.  of  N.A.  dc  Yomg,  U8. 

—  m$k  ineidtnUU  to  employmetU— Breach  of  eonfrad.]  M.,  who  waa 
deaoribed  in  the  application  for  inaurance  aa  "  Superintendent  of 
t  the  Intercolonial  Railway,"  waa  insured  by  the  company  appel- 
lant, againat  accidents.  Byoneoftheoonditionaoftbepdioy  it 
waa  atipalated  aa  followa:— "The  insurad  must  at  all  times 
observe  due  diligenoe  for  peraonal  aafety  and  protection,  and  in 
-^      no  case  will  this  insurance  be  held  to  cover  either  death  or  in- 

Juriea  occurring  from  voluntary  exposure  to  unneceaaary  or  obvi-         ' 
oua  dangw  of  any  kind,  nor  death  or  diaablement  *  .    .    «    Ikon 
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INSURANCE,  ACCIDENT— ContintKtd.  ^ 

getting  or  sttempting  to  get  on  or  off  any  i^ilway  train,  etc., 
wliile  tl»e  samd  ia  In  uioiion."  M.,  \vh«n  travelling  on  the  busi- 
ness of  hie  railway/was  liilled.  while  .getting  on  a  train  in 
motion.  Htld,  that  inasmuch  as  M.  was  insured  as  superintend- 
ent of  a  railway,  and  there  was  evidence  that  his  duties  required 
f  him  to  get  on  and  off  trains  in  motion,  of  which  fact  the  insurers 
had  knowledge,  the  condition 'did  not  apply,  and  the  oomjiany 
was  liable.  Accident  limtranee  Co  of  N.A.  &  MeFu,Wi. 
INSURANCE  GUARANTEE. 

CondUionM  lofpolicy—JnterpremimJ]    By  a  condition  of  the  policy 
it  was  presided  that  the  company  should  malie  good  to  the  em- 

ployer  such  pecuniary  loss  as  might  be  sustained  by  him  by 

reason  of  the  dishonesty  of  the  employee  "  committed  and  diia- 
covered  during  the  contlnnailce  of  this  agreement,  and  within 
thrae  months  from  the  death,  dismissal  or  retirement  of  the  em- 
ployee."   The  policy  lapsed,  and  a  defalcation  was  dUeovered 
four  months  afterwards.    HeM,  (By  the  Superior  'Court),  that; 
the   company    was   not  liable  in  respect  of  such  defalcation, 
"  inasmuch  as  it  was  not  dMcoeewd  as  well  as  eommt««I  during  the 
continuance  of  the  agreement— The  policy  also  conUined  a 
clanse.that  on  the  discovery  of  any  fraud  or  dishonesty  on  the 
.pari  of  the  employee,  the  employer  should  immediately  give  | 
notice  to  the  company.      A  defalcation  was  discovered  April  6,  j 
*         and  the  company  was  not  notified  until  April  17,  when  the  J 
employee  had  left  the  country.     Held,  ( By  the  Court  of  Queen's  { 
Bench),  that  the  employer  was  not  entitled  to  recover  dnder  the ; 
policy,  the  condition  as  to  notice  not  having  been  coinplled  with. : 
CommereUd  Mmual  BvOding  S^ty^f  London  Gmranteedt  Accident  I 
Co.,  307. 
INSURANCE,  FIRE. 

Custom— Tramfer  o/  riMk."] 
323.  ^  t- 

INKiXICATING  LIQUORS,  PROHIBITION  OF  SALE  OF. 
Ste  CoNBrrruTioKAL  Law,  28L   »         .    '' 


See  Fbaod  and  Faush  RiPRniMTATloN' 
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JUDGMENT. 

Execution  of ^]    SiM  PBOCEDOREt  451. 
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LktUGESY.  '  See  OuuiVAh  Law,  406. 
LEGISLATIVE  POWERS.    Sl«  Cosstitutiohal  Law. 

^LESSOR  AND  LE8SEE.Vi 

-"^  Change  ofdeitinationofpremite^lecued-'Reia'uiUon  ofk(ue—Art,l«2*, 

•-f-  CG]    Where  premises  were  leased  "to be  used  andoecai^ed 

' "  only  for  the  parpows  of  concerts,  leetnres,  UXn,  basaan,  dabs, 

"societies,  public  exhibitions  and  meetings  in  aooordanoe  witb 

"  law,"  imd  the  IciMwe  tmblet  to  pMtieii  who  naed  the  pittmiaes 
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Ll&BSOB  AND  LES^Ji-Continwd. 

for  the  rel^ii4i|i  meetings  of  the  Salvation  Army,  an>organiiation 
which  was  obnoxious  to  a  large  portion  of  the  inhabitants  of  the 

^  locality;  and  windoiirs  were  broken  and  other  damage  was  done 

t«»the  property  in  consequence,  and  insurance  was  refhsed  by 
the  insurance  companies  on  account  of  the  increased  risk,  A<M, 
that  there  h«d  been  a  change  of  destination  sufficient  to  entitle 
the  lessor  to  obtain  the  rescission  of  the  lease.  Pignokt  & 
Bntiewi,  77. 
— —  Leate—TiiKM  neonduction— Notice  to  termimUe  -ArL  IWi,  CC] 
Where  a  lease  in  writing  is  continued  by  tacit  reconduction,  the 
notice  necessary  to  terminate.it  must  be  in  writing.  I/umx 
<fc  Fbvteux,  40; "' " "-        "-.--*-"  --,-  -        -— -^-v-r  ;  -  — -— "  — 

LIQUIDATOR.  "  \ 

Toparlnerthip — Action  for  ditiUvtwn  pendii*g.'\    See  PAsctHMBBme, 

MAGJ^TBATE'S  COUE'K,  MONTREAL,  /  ] 

C^urf  of  inferior  juri$iiaion.i    The  Magistrate's  Court  for  the  dj«- 
(trict  of  Montreal,  established  under  the  authorfiy  of  32Yict.  a 
23,  now  Arts.  2498  e(  teg.,  B.  &  Q.,  is  a  court  of  inferior  jurisdiction. 
Exparte  Stqthau,  Md.  ,  I 

MANDAMU&  "  I 

<8te  SupasnmiMDaNT  orlBovoATioN,  336, 300.  * 

MUNICIPAL  LAW. 

Bylaw— Ommdt  of  rutUify.]  The  corporation  respondent  passed  a 
by>law  on  the  11th  8eptember,^1882,  granting  a  bonus  to  a  rail* 
way.  At  a  meeting  of  council  on  the  16th  September,  1882,  a 
change  wo  made  in  the  by-law,  extending  the  date  for  finishing 
the  road  fh>m  Ist  February,  1883,  to  16th  July,  1883.  Before  the 
g  meeting  of  the  16th  September  the  by-law  as  originaUy  dieswn 

was  published  in  one  issue  of  the  Omutoim  Couritr,  and^her 
the  16th  September  it  was  published,  as  changed,  Jn  two  issuea 
'  of  the  Cornier.    Counting  from  the  16th  September  only  19  clear 

days  remained  before  the  6th  October,  the  flnt  day  dt  polIii«. 
'  On  petition  by  municipal  electors,  4th  May,  1883,  to  annul  the 
bylaw  on  the  ground  (1)  that  the  by-law  voted  <m  was  hot  the 
<me  passed  or  advertised,  (2),  that  if  the  by-law  was  considered 
as  bein(p  bf  the  16th  September,  it  could  not  be  submitted  to  the 
electors  on  the  6th  October:  HM,  (1)  that  no  sabftantial  iiH 
justice  b«ing  dime,  ttw  •lectors  having  aoqoiesoed  by , voting,  and 
the  by-law  having  been  approved  by  the  lieutenant'govemor-in 
ooandl  without  prbt^t,  the  petition  should  be  dismissed.  (2) 
The  phange  made  in  the  by-law  aa  the  16th  September  was  not 
%fom.  Sin^p$ondk(hrpor<Monofl\xriA<(f8te.Malaekud?Orm$- 
town,  40a 

•« —  Counly  eouneil— Bridge— Proei»^ierbal—Art$.  686, 941,  Jf.  C]    (1) 
Coonty  bridgesan  under  the  exdosive  ooiitrdl  of  ^  county  oooD- 
dl.  Thededdcois  of  the  county  coundl  are  sottieet  to  a|ipe«ltotlw 
Voh  VI1,Q,II.    -  M 
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MUNICIPAL- LAW— ConHntKd. 

Circait  Court  of  the  ooontj  or  district,  tad  may  be  qsMbed  for- 
illegality.  This  special  remedy,  however,  does  not  deprive  the 
Superior  Court  of  the  control  which  it  has  over  every  corporation, 
when  such  corporation  exceeds  or  illegaUy  uses  its  powers.  (2) 
Under  Art  941,  M.  C,  the  charges  imposed  by  tprocit-wrbal  for 
the  cost  oif  a  county  bridge  should  be  collected  by  the  officers  of 
the  local  municipality.  (3.)  In  the  matter  of  municipal  taxation 
the  persons  on  whom  taxes  are  imposed,  whether  as  proprietors 
or  occupants,  should  be  clearly  indicated.  (4.)  The,oonnty  coun- 
cil cannot  charge  the  cost  of  a  county  bridge  upon  the  local 
municipality,  unless  the  local  council  has  passed  a  by-law  under 
Art  636,  M.  GL  Corporation  du  eomti  de  Verekirt$  A  QtrponMon 
duViUagedeVarentu$,2B». 
Prohibition  of$ale  of  intoxioating  liqudn.'] 

281. 

Town  CouneU—Auestment  for  debta  of  town — Appeal— 40  Vict.  (Q.) 

\  eh.  29— ^r(«.  613, 614,  615,  ^.  C]  (1.)  A  town  council,  under  the 

\  Town  Corporations  General  Clauses  Act  40  Vict  (Q')c.  29,  may, 

by  resolution,  order  the  secretary-treasurer  to  le^  a  fixed  sum 

to  pay  a  debt  of  the  corporation,  which  tlm^4ecretary-treasarer 

willdo  by  a  special  collection  roll.^    (2.)  Towns  incorporofed  by 

mwcial  Act  are  obliged  to  c6ntribute*1o  the  cost  of  a  building  for 

the  use  of  the  Circuit  Court  and  registry  office  of  the  coonty  in 

which;  they  are  situate.     (3.)  The  amount  to  be  contributed  by 

each  town  may  be  fl<ed  by  the  ooiunty  council,  fa  pr(qporti<m  to 

thtt  total  value  of  asMssable  property  in  the  town,  such  total  value 

being  furnished  Ao  the  county  council  by  a  certificate  of  the 

secreCary-treasainrofthetown.    (4.)  A  judgment  of  the  Superior 

irti  in  an  action  to  set  aside  a  resolution  of  a  Unfa  council  to 

giveefibct  to  proceedings  of  the  county  council  under  the  above 

''Act,  is  appealable.     MeOonndl  A  Corparajian  of  the  Town  of 


FSobUt^  qf  Domieiie-'Amtl  without  warrimt-^DamaiKt.']  Offieen 
of  police  in  the  employment  of  a  municipal  corporation  have  dok 
light  to  enter  the  dwelling  of  adUsen  in  the  night  time,  with^\ 
out  a  Warrant,  and  arrest  bim  on  mere  suspicion  thata  Ibloiiy 
has  been  oommitted ;  and  tlie  corporation  will  be  h^ld  respon- 
sible m  damages  for  such  illegal  arrest     iVott  A  Charbomteau, 
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CMU  kimd  antlreet  nitfioay.]     When  a  diild,  two  yean  orage, 

:«  tbrouflh  the  negligence  or  want  of  vigilance  of  ita  pneniB,  is 

"  t:^  -  r  allowea  to  leave  its  residence  and  g^  on  the  tiaek  of  a  street 

raUwakand  is  killed  there  by  a  car  of  the  ijailway  company, 

without  any  fault  on  lhepai§  of  the  employees  of  thecompaftj) 

an  action  of  damages  by  the  fiitfaer  of  the  child  will  not  be  main- 
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NEGL^GpNCE-Corrtt-rtW. 

^       taioed.     (Judgment  of  Loranner,  J.,  M.  L.  R,  7  a  C.  10,  reversed.) 
^  ^      Oompagnxede  Chemin  de  Fer  d  I\u*agrr»  de  ifoMrtal  A  Ihffrme, 

--^  <S*«  Daxaoo,  468. 
NUISANCE. 

Atyhmfor  the  Ituaw-Aetion  u>  compel  diteonHniumee  oferteHonJ] 

Where  buildings  are  being  erected  for  a  legal  and  proper  objecti 

.    «nch  as  a  hospital  for  the  insane,  and  there  is  no  pjoof  that  they 

are  causing  or  likely  to  cause  any  injury  to  the  properties  of  the 

neighbours  or  any  diminution  of  their  value,  owing  to  causes  for 

-    which  the  proprietors  of  the  asylum  would  be  liable,  adjoining 

proprietors  have  no  right  to  aslc  by  injunction  that  the  erection 

of  the  buildings  be  dieconUnued.    Crawford  &  ProUitafU  Homrilal 

.for  Ou  Ituane,  67.  _  .  • 


RAJCTNEBSHIP. 

AcHon  for  duiotution  pmding^Appointmm  oj  iiguidator.i    The  fact 

that  an  action  is  pending  for  thedissolution  of  a  co-partnershipi 

*         the  mynsgement  of  the  business  of  which,  by  the  deed  rfco 

.       partnership,  was  entrusted  to  the  partner  defendant^  is  not  » 

*   ^\     rofficient  ground  for  depriving  him  of  the«ianagemQnt,  and  for 

^     the  appointment  of  a  Uqbidator,    CwAarSl  S  Davit.  437. 
PHYSrciAN.    .     ..^^-,    .:":;;:-.,  i^-'  ^,'- 

^        Pro^ofmrtiee»-C.C  2f266Y"82  Ftc.  «?.),&  32, ».  1-JJ.  S.  Q.  6861.] 

The  oath  of  the  physician  or  surgeon,  which,  under  R.  a  Q.  5861, 

:        makes  proof  as  to  the  nature  and  duration  of  the  services,  can 

only  be  rebutted  by  the  dearest  and  most  piedse  teetimoov 

which  was  not  found  by  the  Court  iii  the  present  case,  in  whichi 

-  by  the  evidence  of  doctors  whto  had  noi  seen  the  patient  before' 

,  or  during  the  illness,  and  who  did  not  speak  positively,  it  wsa 

sought  to  reduce  a  physidan's  account,  tm  treating  a  case  of 
fracture  of  the  opUar  bone,  from  |l76  to  $106.  ^ourgeau  S 
Srodeur,  171.      j  ^ 

PLEADtNa    See  PKooaiiBB*.  ■t-"'^^"-"-^^^^^:-,^--"^:\       '  ;^  ,•  "■■■^^"" 

PLED6K 

Of  good$  for  prnieitUng  deU—H 
5046.]    The  transfer  of  gbods,  _ 

y    debtor  apjiarenity  stdvent,  to  hii      ^, , _^.  ^  ,„ 

--^         bill  oflading,  as  steurity  for  an  antutMsot'lndeMsdubss  aiTweU^ 
as  for  a  note  at  tb^  time  discounted  by  the  ctMitor.iTvididJin^ 
the  creditor  may  app^y  j|in»  proceeds  of  the  pledge  U^tbe  uiM^ 
deat  debt,  and  reoovfr  <k  the  note  disooqnted  i^t  Jibe  time.    W<a> 
ion  S  John$on,  1*7.  '""""' 

— —  &«  BoiLDiiio  8ocnnnr>  417.  ' 
POLICE,  FOWBBSbF.  V  ,    "      :*#^ 


Ifcr  t^bittof  kiUng-^lLS.  Q. 

mn&  in  Ifew  York,  by  a 

i(tor,l>y  endtirsemaiit  of  the 
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PEINCIPAL  AND  AGENT. 

Traniifer  qffire  ituunmee  riik] 
noN,  823.  .         '        ,    -  ■      «. 

f^  PRIVILEGE.  . 

tJi^id   Vendor— Privilege  «/.]     The  privilege  of  bailUvr  de  fondt 

does  n6t  give  the  nnptid  vendor  the  right  of  oppoaing  the  aeiioie 

uidB«leoftheimiaov«blewbjecttoit,   MeNaygUon  &  Exchange 

yaHonal  Btmk,  180. 

PROCEDURE. 

Deti^ment  frtmpart  of  judgment— 0^'\     Where  the  plaint!: 
■    deaiated  firom  part  of  a  Jadgment,  and  obtained  aeU  otdMeUm^t, 
I — ^^.      pending  an  appeal  by  the  deftndant  from  the  Judgment, 

respondent  nhonld  be  held  for  the  eoats  of  th«  appeal  only  tip  to 

tha  time  when  he  obtained  aeft  of  diiUUment  av  aforesaid,  aqd 

',  the  appellant  having  failed  on  the  other  grounds  of  zippeaT, 

should  be  condemned  to  {fiay  the  costs  of  the  appeal  from/the  date 

when  oete  was  obtained.    Stephenide  QUleipie,  W9. 

- —  ExetptUm  lo  the  form—MoHoh  to  UrUu  out  allega 

,  C.P.]    (1)  Vague  and  indefinite  allegations  in 

^    the  form  may  be  rejected  .on  motion  6f  the  advi 

The  allegations  of  a  pleading  must  be  sufficieni 

i&ict  to  enable  the  OMMSite  party  to  reply  theii^to. 


/Art.  186.0. 

exception  to 

party.     (2) 

anddia- 
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the  defendants  by  an  exception  to  the  form  Mtged  thut  the  Act 
^incorporating  the  plaintiff,  La  Compagnie  deJlmu,  was  vltra  wree, 
because  the  persons  incorporated  were  incapable  of  exercising 
any  civil  rights  in  the  provincie  by  rea^n  of  the  vows  which 
they  had  taken— without  spedfyi^  tl^vows-and  because  the 
objeol  of  their  society  was  the  prom^galion  of  doctrines,  contrary 
to  Imperial  Sti^tntes,  set  forth  in  certain  works  filed  as  exhibits 
—without  specifying  the  doctrines  objected  to,— these  and  other 
Hke  allegations  were  rejected  as  vague  and  lacking  precisioo. 
'    MaU  Printing  Co.  &  Compagnie  de  Jieut,  471. 

-  Exeeution  qf  judgment  of  the  Court  of  Queen'e  Bench  in 

RegikraHon— Taxation  of  ooKt.]  (1)  A  judgment  rendered;>y 
the  Court  of  Queen^s  Bench  sitting  in  ^[^M>>  ^  executory  with* 
out  the  formality  <tf  registration  in  the  office  of  the  Court  from 
which  the  appeal  was  taken.  (2)  Where  the  taxaUon  of  costs  in , 
>^>peal  is  regular  on  Its  fiue,  and  there  is  qo  proof  ofalleged  ' 
want  <^  notice  to  the  adverse  party,  such  taxation  wiU  be  main^ 
tiOned.    Wdh  &  Jturroughc,  461. 

-  Hmbtmd  and  wife— Wife  erroneouaiy  d^eribet  a$  mparaUd  m  la 

property— Exeeplion  to  Oufonn—Ammdmeni—Ew^^  mmmonei' 
onlpto  aulAoriM  M«  m^e—Omnot  be  made  a  party  permmaUy  on 
Miofjoli  toammd-l    (h)  The  fiust  that  the  wife  has  assumed  the 

7~    qtudity  of  separated  as  to  property,  in  a  deed  of  lease  to  her, 
does  not  debar  her,  in  an  iMtion  against  hn  in  that  quality,  flram ' 
pleading  by  exception  to  the  form,  and  proving,  that  she  is  oom* 
mon  as  to  property  with  her  hosbiuid.    (&)  The  plaintift  under 

;     ma  tagmamtuum,  wiu  be  guowBd  to  amend  Ito  mM  ml 
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ftbOdEDXJKE—Conknmd., 

declaration  by  desoHbing  the  wMT^  common  as  to  property. 
(8.)  Where  the  husband  has  bMb  q,iImmoned  merely  for  the 
pnrpose  of  authoriiibg  his  wife  (defendant),  the  plaitatiff  wiU4iot 
be  allowed,  on  a  motion  to  amend  the  original  writ  and  declara- 
tion, to  make  the  husband  a  party  to  the  action  personally, 
without  summoning  him  in  his  personal  capacity.  O'Cbnnord; 
Inglu,  218.  .'  ^ 

r-^  JSIeadingr-Demurr^r—Sf/^Meney  of  oK^Hona— Compound  mtereiL'i 

Where  ^e  plaintiff  claimed  a  certain  capital  sum,  and  also  com- 

_/  puted  compound  interest  as  well  as  interest  thereon,  and  alleged 

~.\    •■    as  to  the  total  amount,  "which  said  last  mentioned  sum  the 

"  said  defendant  hath  often  admitted  to  owe  apd  promised  to  pay 

}*  to  the  said  plaintiff,  btit  has  always  neglected  to  do  ao,"— held,' 

that  the  allegations  of  t)ie  declaration  justified  a  conclusion  fol* 

>      the  whole  amount,  and  that  it  was  not  necessary  to  allege 

specially  that  th«^  defendant  had,  promised  dto  pay  compound 

interest      MeVey  ds  MeVey,  206, 

^  Pleadmy — Vagugnat  and  inmffieiency  of  allegations  of  demand— 

Exception  to  tluform.}    Where  the  ri^ht  of  liction  is  not  denied 

by    the  defendant,  but  he  complains,, of  the  vagueness  and 

insufficiency,  of  the  allegations  of  the  dechration,  it  is  matter 

,    ^^         for  an  exception  to  the  form^  and  not  .for  a  demurrer,:Of  for  a 

-  motion  for  particulars.    McGreevy  &  Seauofge,  ^. 
■  — —  See  Appial.  •  .'• 

PBOHIBITJON,  WRIT  OR  '  v     . 

&e  CoMtrrrnrriONAii  Law,  263.    *  ^ 

PROMISSORY  NOTES.  ^ 

Tmnf  or  without  endortement— Warranty— LadiaJ]     (1.)  Where  a 
'  nbte  of  a  third  party  is  transferred  for  valuable  security,  being 
'-given  in  payment  of  goods  purchased, -and  the   note  is  not 
endorsed  by  the  transferor,  a  .warranty  is  implied  that  the 
•  maker  is  not  insolvent  tothe  knowledge  of  the  transibror.     (2.) 

If  it  be  proved  that  ilie  maker  of  the  note  was'lnsolveiit  to  the 
L^  .      Imowleijge  of  the  transferor,  the  party  who  received  it  isentitled 
V         toc^r  it  back  and  daim  (he  aiqount  fh>m  the  tiransferor,  with- 
out asking  for  the  rescission  of  the  ototract  in  tolo.     (3.)  Art. 
!    15^,  C  'G.,  does  not  wpfij  to  such  a  case,  and  tiiere  being  no 
.        trme  fixed  by  law  for  oflbring  back  such  note,  it  is  hi  the  discre- 
tion of  the  Court  to  determine  "whether  there  was  laches,  and 
^  whetfier  the  transferor  was  prejudiced  hy  the  delay.     Lewia  & 


QUALITY  TO  SUE. 

,     C  C  P.   14,  19— JleiKiwr  to  iorAgntttmpvnlSan  in  VutAdaiim^ 
Wbers  an  acti<m  was  bro^l^ht  in  the  province  of  Quebec,  by  thg^ 
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QUALITY  TO  BITE— Continued.  *  ' 

Ontario,  and  it  waa  proved  ,by  th»  prodaction  of  the  Olitario 
SUtute  that  the.  plainthr,  aa  receiver,  waa  doly  ituthorfied  to 
repraaent  the  corporation  ia  Judicial  proceedinga,  hM,  that  he 

'"'  may  alao  appear  in  hia  quality  of  veoeiver  in  Judioiid  >ro«»ed- 

ingk  before  ftie  courta  of  the  province  of  (^uebea  (Judgment  of 
Tascheieau,  J.,  M.  L.  &,  1  8.  C  IW,  reveraed).  GUe$  dc  /acque*. 
466. 


!  i> 


'^' 


RAILWAY  ACT  OF  CANADA/  .  ■     , 

Award  of  arbitmlor^-PnlongaiUm   of ,  delay  for  mating  awatd.} 
Under  the'  Railway  Act  qf  1879,  42  Vict,  ch.  tf,  where  the 
arbitratora  appointed  to  fix  the  ooiiipensation  for  a  property,  ad- 
journed to  a  day  aubaequent  to  that  originally  fixed  for  making 
the  award,  without  atating  in  their  minntea  that  such  adUoum- 
ment  waa  for  the  pnrpoae  of  malting  an  inward,  and  at  their 
aubaequent  meeting  the  three  arbitratora  and  oounael  for  the 
partiea  were  preaent,  and  no  objection  waa  made  to  the  regularity 
of  thb  meeting,  aach  abaenoe  of  objAtion  ocmatitnted  a^tacit 
ratification  of  the  proceedinga  up  to  that  time.    (2.)  An  adjoam- 
me^t  to  enable  one  of  the  Arbitratora  to  viait  the  pragperty, 
without  any  date  being  fixed  for  the  next  meeting,  4id  not 
teniiinate  the  arbiira)ifon ;  and  an  award  made  on  a  anbaeqaent 
day,  the  three  arbiCTfctora  being  prBaent,-.waa  •  valid  award.   (8.)  u 
A  notarial  award  il  not  neoeaaary  in  ihe  caae  of  t^  arbitnilion  Jt 
.....y-   under  the  Railway  Act  of  1879;  the  entering  of  the  amooBt  ■] 
awarded  in  the  Jloinntea  oonatitQted  the  actual  award;  and  the 
fact  th«t  on  a  aubaequent  day  the  award  waa  made  out  in 
notarialfbrm  and  aigned  by  two  of  Ihe  arbitratora,  the  other  ^ 
arbitrator  not  being  preaent,  doea  not  invalidate  the  award  aa  : 
'  .'.  .\      pievioualy  made  and  entered  in  the  minute*.     Omtario  ie  Que6ee  ; 

\r  Cb. <fe  La  CitrU eie de  I^.Anne dti  Bout  de  Wife,  110. 
RECEIPT.  ■,       -    "  ^  ^''   •'/■.'  :.       •     ■       -  • 

Given  through  error— Eeidtniie/i    /Sw  EuoK,  187.^  ^^     1^    :  " 
kESERVEE)  CASE.    &e  CaunNAi.  Law,  176.     -  -        =  ^      ,^ 

RBSPONSIBl^ITlF.  /  ''       ' 

jrar8f>ia(opa*eitre— ^Kl^]  A  farmer  who  takea  aa  animal  to 
paatu'reon  hia  farm,  at  a  rate  a«r«ed  npnii«.ia  only  boand  to 
exercieeUie  care  ot  t  bon  pirede  familU',  and  if  the  animal  ia 
killed  or  loat  witbont'fanit  or  negHitenoe  on  hia  part,  he  ia  not 
leaponaible  to  the  owner.    Sobm  dU  JCt^poiitte  <fc  Briire,  861. 

. ^.  ^  Nnfionio^  214.  ^  > 

BOTAL  OOMMI88ION.   See  OoRinnmoMAi.  Law,  26^     _  |ft,#         < 


BALE  OF  IBJM^VABLE. 
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SALE  OF  I^MOVABLE-«m<,„«rt|.      '  '     ' 

tTf  '*^'"  "•'«»<'••"•  •»  P«bHc  aacUon  two  lota  of  Jand  on  iT 
«fri«L  "**•  "!**  ■'*!**  •  °'«'no""«««"  of  aale  in  vl>lch4.^ 

'  •       ^  S?       ".^'S*  "  *5"*  *"•  •*  ^•'•^  P'*«*     0°  «••  •urveyor'a 

'    i'SH'^?'??>.**'*  "'••¥•»'«»»  *"»>-otr«»daa  61  fit  in 

wldth,but  by  inadve^tenoe,  </n  the  lithographed  copieadlatrituted 

8ituaied,wMrtpreaentedaaofaniform  width  with  the  upp*r  part     • 
oftheatreet,  Which  waa  60  feet  wide.  In  the  aavertlaementa. Sid 
In  the  auctioneer'a  annpqncement  at  (he  «ale.  the  ftraet  waa 

"^"     ~~;'*t*5^»^'»"y  ?■«>/••»''«••     When  the  error  WM 

dlaoovereflthereapondenta  (^ndora)  offerad  to  cancel  the  aak» 
m!rl**f "."'  ^'""'hMer)  had  been  mialed  by  the  error  on  the 
Uthog>aphed  ooplea,.  tot  the  appellant  reftaaed,  and  broaght  an 
M?"^  l*"!f*- '^'*' {•®''»*°8  the  judgment  of  DATiDeoif.  J., 
M.  L.  R.,  8  8.  C.  408,)  ih  an  action  of  damagea  by  the  appellant 
(porohaaer),  that  he  having  received  the  full  number  of  aquare 
foet  baigained  for,  haying  refnabd  to  lelinquiah  the  baigainl 
having  aigned  the.  memorandum  of  aale  in  which  ^rence  wali 
made  to  the  homologated  plan  ahowiog  a  atieet  61  feet'nide.  and 
,  _  moreover  no  apeoiflc  dumie  being  proved,  an  action  of  damagea 
could  not  be  maintaineOT  Injflif  S  PhUlipt,  38. 

—  Vf^  vendor.}   The  unpaid  vendor  ia  not  eiftitled  to  aak  for  the 

realllation  of  the  Bale  of  an  immovable  unfcae  there  b«  a  atipul*. 
tiim  to  that  effect  in  the  contract  of  aalel    MeNauahkm  di  Ex-   . 
Oumge  NaiUmta  Bank,  ISO. 

—  Punham  ftuytn^/ree  ami  dtai^Hypoauei.}     Where  real  eaUte  ia 

aold  flfee  and  dear  of  incumbijuioea.  the  porohaaer  to  pay  the 
price  in  caah  to  the  vendor,.and  it  appei^ra  that  the  property  ia 
chained  with  hypotheca;  the  parchaaer  ia  not  boand>>  eteeute 
a  deed  nnleaatbe  vendor,  within  the  time  fixed  for  completing 
the  coAtract,  haa  canaed  the  hypothecs  io  be  sliicbaraed. 
Dand^randdMivpin,  40.  ^^^  f  T^^ '     ' 

SALE  OF  MOVABLER  .         \  2^ 

Sfiecf  Qoodt— Order  obtai^  by  eommerdal ;  travaier—kee^laftM.i 
bt  Jaw.  and  by  the  cnatom  of  trade^  the  mens  takingjtf  ah  qrder      ' 
for  goods  by  a  commeroiat  traveller  does  not  4|)mplete  tb^ 
.  _^    oontraot  df  sale  ao  hoff  as  theorder  has  not  b^n  aooepted  by  his 
prindpaL  And  wbwe  the  latter  refoaea  to  aocepi  the  otdm,  and  . 
.     gives  notice  to  the  person  from  whcnn  the  order  was-taksii,  he  is 
not  liable  in  damages.    Awet  <it  Oonrfey,  1681    ^ 
— r  Saie  0/  goode^SKght  variatien  from  eonditUm  of  oonlraet-fi^M    . 
drqfLl  M.  soU  McB.  ten  car  loads  of  peas,  pries  payable  by    ' 
drafta  at  eight,  with  billa  of  Ifding  attached.  H,  with  the  fint     ; 
car  load^ihade>  draft  oiidemaiid  inatead  d^  sight  draft,  aaking 
,  Attlw  Mune  time  to  be  informed  wheth«»1icB.  wanted  the  rest       ^ 
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SALE  OF  MOVABLia— ConttiM4«l.  t^       - 

of  tho  pftM,  and  repudiated  the  leontracK  -R«W.  that  the  alight 
dififerance  in  the  draAs  did  not  oonatitute  a  ■uflloient  reason  tor 
McB.  to  repadiate  the.  oontraot,  as  he  mi«ht  t/ave  accepted  the 
demand  drafta  on  oonditiopMthat  they  woald  be  payable  only 
■  thraedayr  after  acoepUno^;  and  moreover  it  appeared  that  he 
had  rapudiated  the  contract  on'  a  different  ground  before  the 
drafts  were  presented.     MeBean  &  MarthaU,  277^ 

SALVATION  ARMY. 

LtoH  to.]    Su  LnsoB  and  Lnsas,  77. 
SCHOOL  DISTRICTS.  *. 

Stf  SUP«IUNT»IDBNT  OF  EDUCATION,  330,  890. 

SEIGNIORIAL  RIGHTa    See  Wat»«  Coub«%  233.       — —- 

SHAREHOLPER.    Se«  Company,  180.       , 

SHIPPING.    Ste  Cakbibb,  I.  ' 

SOLATIUM.    Sm  Damagbb.  46a  f 

STREET. 

Width  of  urtet— Error  m  JSMcrf/Xion.] 

SUBROGATION. 

Omventumal  tubrogaUonr-Art.  1^66,  C.  C,  tee:  2-^Ek(mtou$  noting 
ttf  dttd  by  regi$irar.li  (1.)  Conventional  Bubrogation  under  Art 
1166,  C.  C,  12,  is  effected  without  aby  formal  or  fnpress  decliurap 
tion  of  subrogation  being  requited,  whin  the  debtor,  borrowing 
a  .sum  of  money,  declares  in  hi|i  deed  of  loan  that  it  is  for  the 
purpose  of  paying  hi^  debl,,and  /in  the  aoquitt^uoe  it  is  d«clared 
that  the  payment  has  beek  ma^  with  the  moneys  fbrnished  by 
the  new  creditor  for  that  parpos*.  (2.)  Where  subrogation  is 
given  by  the  terms  of  a  deed,  the  erroneous  noting  of  the  deed 
by  the  registrar  as  a  discharge,  and  the  granting  by  him  of 
erroneous  certificates  cannot  prajndioe  the  party 'subrogated. 
(Darorieft  A  Xomfc,  M.  L.  R.,  4  'Q.  B.  51,  followed.)  Oioen*  & 
BedeU,  386. 

SUPERINTENDENT  OF  EDUCATION.    >  "  ^  . . 

Decree  on  appeal  from  deei$Um  of  tdtOot  commierionerM—Bnatiiy  of^ 

B.  S.  Q.  2066.]    Where  a  petition  was  presented  to  the  ^perior 

-Court  for  •  writ  of  mandamus  against  school  oommisBion^n,  to 

compel  thein  to  enforce  ia  decree  of  the  Superintendent  of  Edncar 

"      tion  ordering  them  to  maintain^  a  school  district  and  to  erect 

tbeieon  a  school  house,  and  the  commiBsionerB  pleaded  that  the 

appeal  to  the  Snpwinten^ent  was  not  authorised  by  three  duly 

qualified  viBiton  as  required  by  ^w,  and  that  the  oommissiimerB 

had  not  been  beaid,  hdd,  that  tifie  pleas  were  not  demarrabtei 

'   .  Oommi$tairetd^EeoU,  etc.  A  Langabiii,  iW. 

-*—  Memdaiim--&Uibtiihment  <if  a  new  whool  diKrief— &hooI  vWtort— 

-Superintendent  of  fldnoiUfon— Juruiiietiun  noon  appeal— Approval 

of  three  tititor$-W  VieL  (Q.)  0.22,  i^^^&&  Q.  1961, 2066,] 
On  aa  applicaUon  by  H.  fbc  a  writ  of  niandanuu  to  oompel  the 
appellaotti  td  establish  •  new  sohodl  district,  in  wiQOT^lwm  with 
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or  ImiovABUS  86. 
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SUPERINTENDENT  OF  tpUCATION-r-Ornhn^l. 

the  terms  of  a  deciaipn  tendered  on  appeal 'by  the  auperintendent 
of  edaoation.  i«(der  40  Vict.  (Q )  ch.  n,  a.  U,  the  ap(«)lanta 
pleaded,  inttr  dHa,  that  the  superintendent  had  tto-Jurisdiction 
to  make  the  or4er,  tt|«  petition  in  appeal  to  him  not  h«ving  been 
approved  of  by.  thwie  qualified  .yisitoia.  ««/<!,  that  inasmuch 
as  pn^of  the  visitors  who  siKned  the  petition  in  appNi>to  the 
Buperintendent^  was  tlie  parish  priest  of  an  adjoining  pariah,  and 
lnsamu<J|i  as,  under  R.  a  Qi  J86I,  prieata  and  ministen  can  be 
visitors  only  for  the  municipality  in  which  thfey  iwide,  i»ie 
petition  in  appeal    had  not  tlie  approval  in  fwriUng  of  tltf^ 


qu^ifled  visitors,  and  the  d^iaion  rendered  V  the  auperintl^ 

dent  was  null  and  void.    CbmbiiMairM  d'Ecole  etc.  &  Htu.  380.-      •  ?    ^ 
YSHIP.  <  Y 


8UBETY8HIP. 

Bff  Bank.}    See  Bank,  387 
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TACIT  RF!cONDUCTION.    .&«  LmsorUnd  Lessb.  40. 
TAXATION.  1 

Exemption.from—InMne  Aaylum—Charitabh  inttittUion— Exemption 
—R.  S.  Q.  2044,  6146.]  An  asyli^m  for  the  insane,  esUblished 
•nd  incorporated  by  an  Act  of  the  legislature,  and  supported 
chiefly  by  volumtary  donations,  the  inembers  of  tJie  corporation 
individually  deriving  no  profit  frbm  the  institution,  is  a  charita- 
ble inatitntion  within  the  meaniiig  of  R  8.  Q.  2044,  6146,  and 
therefore  exempt  from  the  paymWnt,of  municipal  and  school 
talis.  Corporation  of  Verdm  dir  Prolealant  Homiiat  for  the 
Intane,  299.  \       '■ 

TAXATION  OF  COSTS.    &«  PaooaDuka,  4kl .  -       '  , 


TUTOR.  '       > 

Admini»tration—aromd$  for  removal  of\-Att.  286  C.  C.}    (1.)  The 

insolvency  of  a  tutor  is  not  a  sufflcieoit  ground  for  removing  him 

^       fh>m  office,  where  he  is  not  guilty  oif  maladministration  or  un- 

r  fi^thfblness  in  the  performance  of  hiadutiea.    (8,)  The  fact  that* 

tutor  has  left  the  revenues  of  the  minor  {p  the  hands  of 
teatomentory  executors  who  were  appc^int^  by  the  fkther  of  the 
minor,  and  whose  capacity  and  solvency  are  not  disputed,  is  not 

•  a  ground  for  removl^  the  tutor,  unless  it  appears  that  the 

interests  of  the  minor  are  prejudiced  thereby.  Ma<^artaneJt 
Stimfon,Sffl. 


\ 


UNPAID  VENDOR.    -Ste  PmvitMi^  180 ;  Sam 


01  ImOTABL^  180. 


YALUABLB  HEfinBTTY    %  fiBtimni.  Tulw,  il3. 


Voi.VII,Q.B. 
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WATER  00PR8E. 

PloatabU  Hver— Seigniorial  righU-C.  8.  I.  C,  eh.  fH—Exp»rH»— 
Dirtet  aeHtm-'Conel%uion$.]  (1)  BIbcb  Uia  »bolltlon  of  iwlgnlorlal 
'  '  right*  a  Mrvitude  ■lleRod  to  liave  bean  «cqulrad  from  tb« 
Mignior  pi«vlou«ly,  for  the  coiMtructlon  of  claim  without  pay- 
ment of  Indemnity,  hM  no  effect  (2.)  Ch.  81,  C.  a  L.  C., 
•ppliee  to  flo«Uble  u  well  m  non.flo«t«blo  river*  (8.)  The 
remedy  given  by  ch,  61,  C.  8.  I*  C,  to  •  person  who  i«  dMneged 
by  the  conitruction  of  a  dam-  on  a  water-oonrse,  ii  not  eicliuiVe, 
and  doea  not  deprive  him  of  the  ordinary  remedy  by  action 
before  a  competent  Court  (4.)  Where,  in  nuoh  action,  the 
plainti^T  praya  for  tlie  demolition  of  the  dam,  and  for  damagea,  a 
Judgment  which  ordem  tl»e  payment  of  damagea  aa  awarded,  and 
in  default  of  payment  within  the  delay  fixed,  ordera  the 
demolition  oflhe  dam,  ia  not  ultra  peHta.  Satinet  <fr  Oadomy, 
233.  I 

.  Right  to  etntrol  flow  of  water.]  The  partiea  are  ownera  of  milla 
aituated  upon  the  same  Stream  (neither  navigable  nor  floatable), 
which  ia  the  outlet  of  a  pond.  They  derived  tl^MPom  the  hune 
oWcur.  Reapondent  owned  the  Aim  and  the  laid  at  tJie  outlet^ 
and  Alao  a  rfawmill  and  a  aaw  and  griat  mill,  aome  dili^inoe  down 
the  stream,  and  below  appellant'a  mill  Beapondant't  title  wa| 
anterior  to  that  of  appellant,  and  gave  right  "of  taking  and 
"uaing  the  water  from  the  pond,  down  to  low  waUr  level  on  the 

(f^un  on'theVold  land,  without  hindrance  or  obatmctlon  on  the 

...  M  partof  the  said  vendor,  bla  heirs  or  asaigna."  Appellant,  who 
bad  a  saw  mill  below  reapondeni'a  dam  at  the  outlet  of  the  pond, 
took  Ida  title  aubject  to  this  privilege.  Held,  that  reapondent 
,  waa  entitled,  under  the  clause  above  cited,  to  control  the  flow  of 
water  from  the  pond,  and  to  the  us^  of  the  surplus  water,  down 
to  low  water  level  onlbe dam  at  the  outlet    Merrill  A  Rider,  426. 

-WIIIT  OF  EBBOB.    8te  CBmiMAi-  Law,  163 ;  232. 
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